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MEM ORANDUM DECISION

Petitioner Robert D. Yospro se, appeals the December 14, 2011 order of the Circuit Court
of Wayne County denying his petition for a writ of habeas corpus in which the court ruled that his
claim, that he should have been given presentence jail credit for time served on charges in another
county, did not rise to the level of constitutional significance. The respondent Wargeraura
Young, his attorney, filed a summary response to which petitioner filed a reply.

The Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Revised Rules of Appellate
Procedure.

Petitioner was charged on June 24, 2003, in Cabell County, West Virginia, for an offense
arising in Cabell Count§.On October16, 2003, while petitioner was still being held on the Cabell
County charge, an arrest warrant was executed based on charges arising in Wayne County, West
Virginia.® The Prosecuting Attorney of Wayne County previously had a hold on petitioner, since
June 26, 2003.

! Pursuant to Rule 41(c) of the West Virginia Revised of Appellate Procedure, the name of Marvin
Plumley is substituted for that of Adrian Hoke as Mr. Plumley is now Warden of Huttonsville
Correctional Center.

2 According to petitioner, the charge in Cabell County was for transferring/receiving stolen
property.

# According to petitioner, the Cabell County charge and the Wayne County charges arose out of
the same incident.



Petitioner was transferred to Wayne County onc@dsted bond on the Cabell County
charge on November 6, 2003. Petitioner subsequpatiied bond on the Wayne County charges
on November 25, 2003. Petitioner's Wayne Countydowas revoked on January 12, 2004, and he
was re-incarcerated. According to petitioner, tlad€l County charge was dismissed shortly after
his bond in Wayne County was revoked.

Petitioner pled guilty to two counts of daytimergary, and the State agreed to dismiss
two counts of grand larceny. The Circuit Court ciiylde County sentenced petitioner to one to ten
years on each count of daytime burglary, to be eskrgonsecutively. Petitioner received
eighty-eight days of credit for time served in Way@ounty for the periods from November 6,
2003 to November 25, 2003, and from January 124 200March 19, 2004, when he was
sentenced.

On July 9, 2010, petitioner filed a motion for k@ation of sentence alleging that he was
entitled to 137 days of credit for time served whiking held in Cabell County on a detainer from
Wayne County. The circuit court denied the motioting that it “is using the November 7, 2003,
date of arraignmerif[in Wayne County as the date when petitioner wasrcerated on Wayne
County charges alone.” The circuit court found thatoriginal calculation of eighty-eight days of
credit for time served in Wayne County was correct.

On September 14, 2011, petitioner filed a petit@ma writ of habeas corpus alleging that
he should have received a total of 246 days oficfedtime served (eighty-eight days plus 158
additional days of credif).The circuit court determined that “[petitionerBtition should be
dismissed without prejudice pursuant to [Rule] 4f@) the West Virginia Rules Governing
Post-Conviction Habeas Corpus Proceedings] . .Thé€ circuit court ruled in pertinent part as
follows:

3. That the Petitioner contends that he should baea given
presentence jail credit for time served on changesother county.

* The record reflects that petitioner also receivedlit for time served on November 6, 2003.

® In its order denying the motion for correction ehtence, the circuit court noted that petitioner
had previously been on parole but that he wasacaroerated on February 15, 2009, because of a
parole violation.

® On appeal, petitioner states that the number of dagited in his habeas petition was incorrect.
Petitioner indicates that the correct number ofsday221 (eighty-eight days plus 133 additional
days of credit).



4. That this is not a constitutional issue and tfe reasons
stated above this matter is not cognizable for @ \Afr Habeas
Corpus.

It is, therefore ADJUDGED andORDERED that the Petitioner’'s
Petition [for] Writ of Habeas Corpus BENIED.

Petitioner now appeals the denial of his petiton.March 12, 2012, petitioner filed a motion for
sanctions in this Court alleging that counsel @ tespondent warden made a misrepresentation
in the summary response. Counsel filed a respandetmotion to which petitioner filed a reply.
Petitioner’'s motion for sanctions remains pending.

STANDARD OF REVIEW

The standard of review for the circuit court’s dgrf petitioner’s habeas petition is set forth in
Syllabus Point Ondylathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006):

In reviewing challenges to the findings and conoas of the
circuit court in a habeas corpus action, we applyrae-prong
standard of review. We review the final order ahd tltimate
disposition under an abuse of discretion standéwel;underlying
factual findings under a clearly erroneous standand questions of
law are subject to de novo review.

“A habeas corpus proceeding is not a substituta farit of error in that ordinary trial error not
involving constitutional violations will not be rmwed.” Syl. Pt. 4Sate ex rel. McMannis v.
Mohn, 163 W.Va. 129, 254 S.E.2d 805 (1976&t. denied, 464 U.S. 831, 104 S.Ct. 110, 78
L.Ed.2d 112 (1983).

DISCUSSION

Petitioner argues it is well-settled that the deaf presentence jail credit rises to the level
of constitutional significance. Petitioner asséntst he was held in jail in Cabell County for 133
days under two distinct legal processes, the C&mihty warrant and the hold placed on him by
the Prosecuting Attorney of Wayne County. Petitiamserts that if he had been convicted of the
Cabell County charge, the sentencing court woulde hdiscretion to order that he serve the
sentences concurrent with or consecutive to ealsrotHowever, because the Cabell County
charge was dismissed and petitioner was held irelC&ounty under legal process from Wayne
County, petitioner argues that the Circuit Couriddyne County lacked discretion to deny him
credit for time served for the 133 days he spejdiln Cabell County.

The respondent warden asserts that petitioneeads the circuit court’s order denying his
habeas petition. According to the respondent wartthercircuit court stated that petitioner did not
assert a constitutional claim regarding creditiime served when he was not entitled to credit on
his Wayne County sentence for time spent in jailaoseparate Cabell County charge. The
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respondent warden cit€&hard v. Holland, 177 W.Va. 138, 351 S.E.2d 51 (1986nd asserts
that petitioner finds himself in an analogous gditra The respondent warden argues that
petitioner is not entitled to credit on his Wayneu@ty sentence for the days he was held in jail in
Cabell County.

In Echard, the appellant was arrested on a Ritchie Countygehwhen he was already
awaiting transfer to the state penitentiary on ad&/@ounty conviction. On the issue of whether
the appellant was entitled to presentence credithenRitchie County sentence, this Court
disagreed with both the circuit court and the rdsailerk at the penitentiary, and determined that
the appellant was not entitled to credit for anyth@ time because “[he] was already subject to
restraint [as a result of the Wood County sentenaeyl no additional restraint was imposed
because of the Ritchie County sentence.” 177 Wavd44, 351 S.E.2d at 57. Similarly, in the
case at bar, petitioner was already subject toaiesbecause of the Cabell County charge, and no
additional restraint was imposed when the Proseguitorney of Wayne County placed a hold
on him. Therefore, this Court finds that the cit@aurt did not err in ruling that petitioner’s cta
for additional presentence credit did not risehlevel of constitutional significanéeThis Court
concludes that the circuit court did not abuseiisretion in denying petitioner’s habeas petition.

For the foregoing reasons, we find no error indbeision of the Circuit Court of Wayne
County and affirm its December 5, 2011 order degyartitioner’s petition for a writ of habeas
corpus.

Affirmed.

" Echard v. Holland, 177 W.Va. 138, 144, 351 S.E.2d 51, 57 (1986yoistrary to petitioner’s
argument that constitutional safeguards are imigdtan every case where there is an issue of
presentence credit for time serv&de 177 W.Va. at 144, 351 S.E.2d at 57 (“[T]he consiatlens
which govern our decisions in this area, equalgmtoan and double jeopardy, have no relevance
to our inquiry concerning presentence credit onRhehie County sentence.”).

® In his motion for sanctions, petitioner alleges t@unsel for the respondent warden denied the
fact a hold was placed on petitioner while beinigl frejail in Cabell County. However, as counsel
explained in her response to the motion, she wasi@aying that the Prosecuting Attorney of
Wayne County placed a hold on petitioner; ratheansel’s position was that the hold was of no
legal significance. In light oEchard v. Holland, 177 W.Va. 138, 351 S.E.2d 51 (1986), the
position taken by counsel was correct. Thereftnis,Court concludes that petitioner’'s motion for
sanctions should be and is hereby denied.

® Because the circuit court made its ruling pursuanRule 4(c) of the West Virginia Rules
Governing Post-Conviction Habeas Corpus Proceedpggioner is free to make a subsequent
claim for additional credit for time served as losg he has “adequate factual support” for the

claim.
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ISSUED: January 25, 2013
CONCURRED IN BY:

Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il





