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MEMORANDUM DECISION

Petitioner Donell D. Lee, by counsel Sherman L. Lambert, Sr., appeals the circuit court’s
November 22, 2013, order denying his petition for writ of habeas corpus. Respondent, David
Ballard, Warden, Mount Olive Correctional Complex, by counsel Julie A. Warren, filed a
response. Petitioner filed a reply.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision affirming the circuit court’s order is appropriate under Rule 21
of the Rules of Appellate Procedure.

Following a jury trial in August of 2008, petitioner was convicted of first degree murder
and conspiracy to commit first degree murder in relation to the fatal shooting of Derrick
Osborne. Petitioner was sentenced to life in prison with the possibility of parole for the murder
conviction and one to five years in prison for the conspiracy conviction, with the sentences to run
concurrerl1tly. Petitioner was one of four co-defendants charged in relation to the murder of Mr.
Osborne.

Petitioner filed his direct appeal with this Court on January 19, 2010, raising five
assignments of error: (1) insufficiency of the evidence; (2) withholding of exculpatory evidence

! The other co-defendants were Steven Podolsky, Lafayette Jenkins, and Lincoln Taylor.
According to petitioner, Mr. Podolsky pled guilty to conspiracy to commit murder and accessory
after the fact, and the charge of first degree murder was dismissed pursuant to a plea agreement.
Also pursuant to a plea agreement, Mr. Jenkins pled guilty to voluntary manslaughter and
conspiracy to commit murder. Mr. Taylor’s charges proceeded to jury trial, where he was
acquitted of conspiracy to commit murder; however, the jury was unable to reach a verdict on the
first degree murder charge. Thereafter, Mr. Taylor pled guilty to second degree murder.



and inappropriate comments from the prosecutor during opening statements and closing
arguments; (3) false testimony to the grand jury; (4) error in the denial of his motion for directed
verdict; and (5) error in the denial of his post-verdict motion for judgment of acquittal and for a
new trial.

On July 12, 2010, this Court refused petitioner’s direct appeal by order and without
argument.? Thereafter, petitioner filed a motion for reconsideration and an amended petition for
direct appeal. On October 13, 2010, this Court entered an order refusing petitioner’s motion to
reconsider its prior refusal order of July 12, 2010.

On May 26, 2011, petitioner filed a petition for a writ of habeas corpus in circuit court in
which he raised eight arguments in support of habeas relief: (1) insufficiency of the evidence; (2)
withholding of exculpatory evidence; (3) improper comments by the prosecutor regarding the
evidence during opening statement and closing argument; (4) false testimony to the grand jury;
(5) error in the denial of his motion for a directed verdict; (6) error in the denial of his post-trial
motion for acquittal and for a new trial; (7) unfair pre-trial publicity; and (8) the cumulative
effect of all errors resulted in a denial of due process.

On September 9, 2011, the circuit court entered an order denying the habeas petition
without holding an evidentiary hearing. The circuit court found that six of the eight issues
petitioner raised in his habeas petition had been previously and finally adjudicated by this
Court’s July 12, 2010, refusal order. As to the other two arguments, the circuit court denied them
as lacking merit or factual support. Petitioner appealed to this Court and the matter was docketed
as No. 11-1781. By order entered on January 9, 2013, this Court summarily reversed, in part, and
affirmed, in part, the circuit court’s September 9, 2011, order. Specifically, this Court found that
the “circuit court properly denied habeas relief on the ground of unfair pre-trial publicity, but the
circuit court erred in its determination that grounds raised in the petition for appeal that was
denied under this Court’s prior practice need not be addressed in an omnibus habeas corpus
proceeding.” As a result, this Court remanded the matter to the circuit court for further
proceedings.

Consistent with this Court’s January 9, 2013, order, the circuit court conducted an
omnibus hearing on September 19, 2013. Petitioner appeared in person and with counsel. The
prosecuting attorney appeared on behalf of respondent. During the hearing, the circuit court
heard the arguments of counsel, but no evidence was admitted® and no witnesses testified. By

2 The circuit court mistakenly refers to this Court’s refusal order as a “memorandum
opinion.”

® During the omnibus hearing, petitioner’s counsel submitted a three-ring binder of
documents, asserting that the documents contained portions of falsified grand jury testimony.
However, as the circuit court noted, petitioner’s counsel made no motion to have the documents
admitted as evidence; he failed to authenticate the documents; and no witnesses were called to
corroborate counsel’s assertion that the witnesses lied to the grand jury. The documents,
consisting of approximately 980 pages, are included in the appendix for petitioner’s present
appeal, as VVolumes Il through V.



order entered November 22, 2013, the circuit court addressed the eight arguments presented by
petitioner and denied the habeas petition. Petitioner now appeals to this Court.

We review an order denying a petition for habeas corpus under the following standard:

In reviewing challenges to the findings and conclusions of the circuit court
in a habeas corpus action, we apply a three-prong standard of review. We review
the final order and the ultimate disposition under an abuse of discretion standard,
the underlying factual findings under a clearly erroneous standard; and questions
of law are subject to a de novo review.

Syl. Pt. 1, Mathena v. Haines, 219 W.Va. 417, 633 S.E.2d 771 (2006).

On appeal, petitioner raises the following general assignment of error: “The circuit court
erroneously dismissed petitioner’s petition for writ of habeas corpus and violated petitioner’s
constitutional rights guaranteed by the due process clause of the fourteenth amendment of the
United States Constitution and under Article 11, 8 10 and 8 14 of the West Virginia
Constitution.” In support of his appeal, petitioner raises the same arguments raised before the
circuit court, except that he does not allege error related to the circuit court’s ruling on pre-trial
publicity.

Our review of the record reflects no error or abuse of discretion by the circuit court.
Having reviewed the circuit court’s “Final Order Denying Petition for Writ of Habeas Corpus,”
entered on November 22, 2013, we hereby adopt and incorporate the circuit court’s well-
reasoned findings and conclusions as to the arguments raised in this appeal. The Clerk is directed
to attach a copy of the circuit court’s order to this memorandum decision.

For the foregoing reasons, we affirm.

Affirmed.

ISSUED: September 19, 2014
CONCURRED IN BY:

Chief Justice Robin Jean Davis
Justice Brent D. Benjamin
Justice Margaret L. Workman
Justice Menis E. Ketchum
Justice Allen H. Loughry Il



IN'THE CIRCUIT COURT OF MARION COUNTY, WES’I‘ VIRGINIA

DIVISION II
: oot (o]
DONELL D. LEE, ' CoER
) _ o L wo
PETTTIONER, . . Lo '
v L e
| Civil Action No, ii—C—140
V8. ' _ (Underlymg Case Nos 08-F1 & OB-F-’FB)
STATE OF WEST VIRGINIA, T
(16 1

RESPONDENT,

' FINAL ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
This Coutt is in receipt of, and has reviewed; a Petition for Wtit of Habeas Corpus Ad

Subjiciendium Under West Virginia Code § 53-4A-1 [hereinafter petition] submitted by attotney

Sherman L. Lambert on behalf of the petitioner, Donell D. Lee. In his petition, Mr. Lee alleges that |,

his due process r;ghts were violated and that he is being fllegally imptisoned based on the fo]lowmg
eight’ grounds: (1) insufficient ev1dence, (2) the prosecution withheld exculpatory ev1dence, (3)
imptopet prosecutorial comments made durmg openmg statement and closmg argument; (4) false

testimony ptesented to the grand Jiry; (5) improper denial of h}s motion for a directed verdict; (6)

imptopet denial of };us motion for post-verdict judgment of acqujttal and motion for new trial; (7)

cumuiaﬁve effective of all etrots; and (8) unfair pretrial publicity.” Patrick N, Wilson, Maﬂon County'
Pxosecutmg Attorney, d1d not file a written 1esponse on hehalf of the respondent the State of West
Vitginia.

'Afterl due consideration of the petition, the entire tecord and the legal issues .oreser_ited, as
well as the arguments of the parties’ couosel at the omnibus hearing conducted by this Court on

Septeimber 19, 2013, this Court is of the opinion that the petition should be refused and that Mr.




Lee’s Petition for Writ of Habeas Corpus should be. dismissed. In suppott of this opinion, the
Court makes the following findings of fact and conclusions of law: | |
FINDINGS OF FACT

1. On ot about the 3 day of Jénuary, 2008, in. Case No. 08~F—1; the Marion County
Grand ]ury indicted Donell D, Lee for committing the offe'n'se. ofn Murder in the First Deégree by
unlawfully, feloniously, wiltfully, maliciously, mtentionally, defibetately and premeditatedly cansing
the death of Detrick Osbome by the use of a fitearm, a felony and violation of W. Va. Code §§ 61- |
2-1 and 2.

2. On or about the 9® 'day of junle, 2008, in Case No. (8-F-78, an additional orie (1)
count indict.ment was teturned against Mr. Lee by the June 2008 Grand Jury, charging Mr. Lee WitH
committing the offense of Conspiracy to Gommit Murder, a felony aad violation of W. Va. Code § |
61-10-31, Mz. Lee was one of fout co-defendarits charged with conspitacy to murder M. Osbozne, °|
the other co- defendants being Steven Podolsky, Lafayette Jenkins and Lificoln Taylor.

3, Mr Podolsky pled guilty to tbe offense of Consplracy to Cormmt Murder as charged
in Count IT of the indictment in Mation County Circuit Coutt Case No. 07-F-206, and to the
offense of Accessory After the Fact, as charged in the information in Marion Coﬁntly Circuit Court
| Case No. 08-M-3, on January 7, 2008, The Cout deferred accept;anc'e of M. Podelsky’s guilty pleas
ﬁntii the resolution of the co-defendants’ cases. Upo.n the Coutt’s acceptance of said pleas, the State
recommended distmissal of Count Lin Case No. 07-F-206, Mutder in the Fitst Degree

| 4. On May 1 2008, Mr Jenkins. entered an Aiford plea of guﬂty to the offense of .
Voluntary Manslaughter a lesset included offense as to Count I of the indictment in Marion County
Case No. 07-F-205, Murdet in the First Degree. Mt. Jenkins also pled gu]lty to the offense of

Conspiracy to Cotnmit Murdet, as charged m Count H of the indictment in Case No. 07-F-205. .




Similat to the agreement reached in Mr. Podolsky’s case, the Cou'ﬂ; deferred acceptance of said pleas
until the rles_oiutioﬁ of co-defendant Liticoln Taylor’s and Doﬂejl Lee’s trials.

5. M. T.aylor’s case proceeded to tdal on September 15, 2008 and ended in a.misttial
six days later. Mz, Taylor’s second t;ial began on November 1'0, 2008 and .ended on November 21,
2008, 'The juty acquitted Mz, Taylot of the Conspiracy to Commit-Muider chatge. However, the |
juty was unable to reach a verdict regarding the charge of Murdet in the Fi.rst Deéree and a EUﬂg..
i jury resulté:d on that charge, reqﬁiring the Coutt to declare & second mistrial. |

6. On Aptil 29, 2010, Mt. Taylot, through his counsel, flied a § 2241 habeas cotpus
action with the United States District Court for the Northeen District of West Vitginia “to vindicate
his constitutional rights ‘protected. under the Double Jeopardy  Cliuse of the United States
Cionstitution.” In its Opinion/Report and Recommendation, the District Court found that the
collateral estoppel component of the Double Jeopdtdy Clause preciuded the Stite from asserting or | |
arguing that Mz, Taylor \x;as involved in a conspiracy 1!0 mutder Mr. Osbotne. However, the State
was not preciﬁded from pxes;a-nting evidence to prove the required elements of Murdet in the First

Degree.

7. On July 12, 2010, Mt 'Tag.rlor entered an—. Alford plea of guilty to th-e offense of |
Second Degtee Murdet.

- 8. Mz, Lee’s case pr_oceedeid to tria in August 2008, Mt. Podolsky and Mr. Jenkins
testified at Mr.. Lee’§ trial. At *-a:ial, Mz, Podolskj testified that he lied to his lawyer; that he was
| pres.ent when the gun was given to Mr. Taylor by co-defendint Mr. Jenkins; that he went to a Wal-
‘M.-art stote with Mx. Taylor and pﬁchased datk colored appatel in preparaﬂoﬁ of the murder; that he
. drove Mr, Taylor to a location conti_gﬁous to the scene of the t.:rime; that he heard mulﬁple gun

shots, a.nd imme;iiateiy following the shots, Mr. Taylor came back t6 the vehicle and they drove
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away; that he went to Mr. Jenkins’s residence aftér the murder of Mt, Osborne; and that while at Mr,

Jenking’s residence, he overheard M, Jenkins thank Mr. Taylor for killing Mz, Osbozne.
9. With respect to Mr. Lee’s involvement in the murder, Mr. Podolsky testified, infer
alia, to the following: (1) that co-defendant Lafayette Jenkins and Mr. Lee had an altercation with

the victim; (2) that Mr. Jenkins and Mr, Lee felt that the victim whs 2 threat to them; (3) that Mr.

* Jenkins and Mz, Lee had explained theit problem with the victim to M. Podolsky and Mr. Taylog;

(4) that Mr. Lee was present when Mt. Jenkins asked Mz, Taylor if he-could “ake out” thé viciim

| (5) that Mr. Lee described what the victim looked like, what car he would be driving and pointed out

the house whete he could be 1ocated to Mt. Podolsky; (6) that Mt. Lee offered his gun for use in the
murder; and (7) that M, Lee talked with Mr. Taylot, Mr. J'enkms and Mr. Podolsky about how the
murder could take place. Lee Ttial Tt. Vol. 1, 255, 258-59, 267-68, 271 and 273 (Aug. 25-29, 20.08).

10. M. Jenkins testified at Mr. Lee’s trial that he lied to the police; that ize sold narcotics;
that he did not know anything about a .40 caliber: pistol being stoled; tkllat he received mltiple
telephone calls from Mr. Taylor after the murder; that Mr. Taylor did not call M. Lee af';er the
murder lbe#:ausg: Mr. Lee did not have minutes on his phone and was una;b'le to receive incémiﬂg
telephone calls; that he did not instruct Mr, Taylér to repott back to him after the murdet; and that
he was not part of the conspitacy.

11 Although Mr. Lee did not testify at his trial, the State introduced into evldence atid |

pubhshed to the juty an audio 1ecord111g of an interview of Mr. Lee conducted by officets of the _

Fairmont City Police Department on July 2, 2007, During that interview, Mt. Lee admitted that in

the cousse of convetsations between M. Jenkins and Mt. Taylor about arranging the murder of Mr.
Osborﬁe, Mt. Lee described to Mt. Taylot what Mr.. Osbotne locked like; Mz, Lee described the cat

that Mr. Osborne would be driving; and that, during a “drive by” before the murder, IMF. Lee
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pointed out ;co Mz, Taylo.r where Mr. Osborne lived and which door was the doot to Mr. Osbotne’s
residence. Mr, Lee confessed that “I was the only one who 100% knew whete [Mr. OsBome] lived”

12, M 'Lee. was convicted of M’grdqr in the First Degree and Conspiracy to Commit
Mugder on August 28, 2009.

13. On Januaty 14, 2010, Mt. Lee filed a Motion to Extend Time to File a Petition of
Appeal with the West Virginia Supreme Court and filed his Petition for Appeal on]anué'zy 19, .20‘.{'0.' ' .

14, Mz Lee’s Janvary 19, 2010 petition argued five grounds in Wiiich.his Court allegedly
etred: (1) the jury verdicts wete unsuppotted by substantial evidence to prove his gﬁﬁt beyond 2
reasonable doubt that he committed the offenses of Mutder in the First Degree and Cotllspixacy .to
Commit Mutrder; (2) ti:;e prosecutot withheld exculpatoty evidence and made inappropri;te
comments during opening statefnent and closing srgument; (3) false testimony was presented to the |-

gtand jury; (4) the trial court erred in denying his motion for ditected verdict; and (5) the trial .co.urt _

cetred in denying his motion for a post-verdict judgment of acquittal and motion for new teial.

15. . On February 11, 2010, t}l1e West Virginia supreme Court granted MI.' Tee’s Motion
to Pxtend T]'Ill“-le and to File a Petition of Appeal and remanded the case to this Coutt for re-
sentencing. On Apsil 14, 2010, this Couzt resentenced Mt. Lee and provided him with an additional
fout months to file his Athended Petition of Appeal.

16, On july 12,- 2010, the West VJ.tgmla Supreme Court issued a memorandum 6p§nion
stating- that, “the [January 19, 2010] petition for appeal [had been] fully considered, and the Coutt
was of the opinion to and did hereby ref_u;e said petition for appeal.” The C@uxt also stated that |
“the petitionet’s motion for reconsideration of refusal to grant appeal filed on July 9, 2010 will be

taken up in due course during the _Séptember 2010 term of Court.”




| 17 On July 13, t201 0, Mz. Lee, through bis counsel, filed 2 Motion for Reconsideration |
of Court’s Refusal to Grant Appeal. Mr. Lee’s motion stated that “on July 24, 2010, a deputy clerl-;
.' from [the West Virginia Supreme Coust of Appeals] telephoned Lee’s counsel and Aadvised that this
Coutt refused to grant Lee an appeal in this matter, . . . Mr. Lee further argued that his amended
PSﬁﬁOﬂ‘ for aiapeai was “aot due until on or before August 14, 2010.” On Octobet 13, 2010, the
West Virginia Supreme Coiart issued an order denyi.ng Mz, Lee’s Motion for Redonsideratioﬁ of
Coutt’s Refusal to Grant Appeal. |
18. . On August 9, 2010, Mr. Lee filed his Amended Pefit'@on of Appeal with the West
_ Virginia Supreme Court. In his amended petition, Mz, Lee argued the following grounds in which
this Court allegedly erred: (1) the ;m:}r verdicts were unsupported by substantial evidence to prove ‘
his guilt beyond a reasonable doubt; (%) the prosecutor withheld exculpatoty evidence and made
inapproptiate comments duting opening statement and closing argun.wnt; (3) faise; testitnony was
frov:ided to the grand juty; (4) the trial court erted in denyiné his motion for a directed verdict; and
(5) the trial court etred in denying his motion for post-verdict judgment of acquittal and motion fot
new trial.‘ ' | _ |
19, On May 26, 2011, Mr. Lee filed a Petition for Writ of Habeas Cotpus Ad
Subjicidendutn Under West Vitginii Code § 53-4A-1 with the Marion County Citcuit Court Clerk,
Mt. Lee’s petition alleged eight grounds as a basis for his i]iegal detention, as follows: (1) his due °
process 'rigilts wete violated‘because ’?he jury convicted. him w‘hen.insufﬁc.ient evidence existed to -
prove his puilt beyond a teasonable doubt for Murder in the First Degree and Conspixacy to
) C.ommit Mutder; (2) Marion Coﬁnty Prosecuting Attorney Patrick N, Wilson withheld exculpatory
. evidence; (3) Mz. Wilson made imptoper comﬁents regardiﬂé the evidence '1'11.‘the case during his

opening statement and closing atgument; (4) witnesses Amy Weekly, Albert Sigley and Cattic Shost
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_ provided false Eestimony .lto the grand jury to obtain an indictment against him for Mu;:der in the
' Fir:;t Degree and Conspiracy to Comimit Muj.;der; (5) the trial court erted when it denied his motion
for directed ;rezdict; (6} the trial coust irnprépeﬂy deﬁied his motion for post-verdict judgment of |

acquittal and motion for new ttial; {7) the cumulative ef;fect of all etrors; and (S)Iunfair pre‘trial |

publicity, Mr. Lee waived each of the remaining claims under the Losh checklist, By order entered |,

herein on September 9, 2011, this éourt dismissed Mr. Lee’s habeas petition, finding that six of the
eigh.t alleged grounds had been préviously and finally adjudicated by.the West Virginia Supreme
Court of Appeals m its July lé, 2010 memorandum decision consideting Mr, Lee’s petition for
appeal, and that the remaining two contentions did not warrant habeas corpus relief.

20. On October il, 2011, Mr. Lee, through his attorriey Sherman‘_L. Lambert, ﬁleci his
Notice of Intent to Appeal with the Mation County Circuit Court Cletk, providmg notice of his
intent to appeal this Coust’s September 9 2011 Opinion/Final Order Refusmg Petition for Wit of

. Habeas Cozpus Subjiciendum to the West Virginia Supteme Court of Appeal§.

21, On ]aﬁﬁary 9, é013, the West Virginia Supteme Court issued an opinion summatily
affirming in patt, and revetsing in patt, tI;is Coutt’s September 9, ;2011 Opinion/Final Otder
refusing Mr. Lee’s habeas corpus petition. Specifically, .the Court found that ﬂﬁs Court pro'péﬂy
denied habeas relief on the ground of unfair prettial publicity, but érred in its determnination that all
othet grounds raised in Mr. Lee’s pefition need not be addressed in an ommnibus hearing,
Accordingly, the West Virginia Supreme Court temanded this matter to this Cout fot an evideﬁtiary
heasitg.

22.  On September 19, 2013, this Coutt conducted an omnibus hearing in this case. M.
Lee was present in person and by his attorney, Sherman I'. Lambert. Mation County Prosecuting

Attorney Patrick N, Wilson appeared on behalf of the respondent, the State of West Virgli:nia..
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Duting the hearmg, the Court heard the arguments of counsel and received a bindet of documents

from the petitioner which was not offered, nor admitted, into evidence. No cther ex_fidence oL

witnesses wese, presented to the Cm.:‘rt for its consi‘dezation of Mz, Lee’s habeas p:etition at the
. omnibus heariﬁg. |

CONCLUSIONS OF 1AW

1. Mz. Lee filed his habeas petition putsuant to W. Va, Code § 53-4A-1 () (1967), which
provides that:

Any pesson convicted of a ctime and incarcerated under sentence of
imptisonment thetefor who contends that there was such a denial or
infringement of his tights as to render the conviction or sentence void undet
the constitution of the United States ot the constitution of this state, ot both,
ot that the court was without jurisdiction to impose the sentence . . . may,
without paying a filing fee, file a petifion for a writ of habeas cotpus ad
subjiciendum, and prosecute the same, seeking release_from such_illegal

imprisonment, coriection of the sentence, the setting aside of the plea,
conviction and sentence, or other relief . . .

2 “A coutt having jarisdiction ovet habeas cotpus proceediﬁgs may deny a petition for
.2 wtit of habeas corpus without 2 hearing and without appointing counsel for the petitioner if the

peﬂtion, exhibits, affidavits ot other documentary evidence filed therewith show to such court's

satisfaction that the petitionet is entitled to no relief.” Syl Pt. 1, Perdue v. Coiner, 156 W. Va. 467,

194 SE.2d 657 (1973); State‘éx tel. Waldron v, Scott, 222 W. Va. 122, 663 S.E.2d 576 (2008); W. Va.

Code § 53-4A-3(a); W. Va. R. Hab, Corp, 4(c). Such judgment must contain findings of fact and
conclusions of law and shall constitute a ﬁnal }ludgment. I.Jer_chl_e, supra, at 469, 658; State ex rel,
Watson v. Hill, 200 W. Va, 201, 203, 488 S.E.2d 476, 478 (1977); W. Va. Code § 53-4A-7(c); W. Va: |
R. Hab. Corp. 4(c). The Coutt must also provide specific findings as to why an evidentiary hearing

Was ULflecessaty. :Watson, supra, at Syl Pt. 1; Syl. Pt. 4, Markley v. Coleman, 215 W, Va. 729, 601

S.E.2d 49 (2004). See alo Waldron -v. Scott, supra, at 126, 580 (“In this case, the citcuit coutt
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addressed and disposed -of each issue set forth in the appellant’s habeas petition. in such n
exhaustive manner that thete is no question as to why the app;eﬂafit was denied an evidentiaty
hearing.”}

3. By Final Otder entered hercin on September 9, 2011, this Court, in reviewmé Mz,
Lee’s habeas corpus petition, tefused to grant Mr. Lee the relief requiested and dismissed tie |
petition, without conducting an omnibus hearing, Mt Lee filed a Notice of Intent to Appeal with

the Mation County Citcuit Court Cletk on Octobet 11, 2011 and appealed this Coutr’s September 9,
2011 decision to the West Virginia Supreme Coutt of Appeals.

4, On Januaty 9, 2013, the West Virginia Supreme Coust of Appeals issued an opinion -
with respect to Mr. Lees appeal, finding that this Coust had propetly denied habeas relief on Mr.
Lee’s ground of pre-trial publicity, but that it had erted. in its détexminaﬁon that the 'ﬁernaixﬁng
grounds raised in Mr. Lee’s habeas petition need not be addtessed in.an omnibus heating, As such,
the Supretne Coutt remanded Mr. Tee’s case to this Court for further habeas corpus proceedings.

5. The West Virginia Supreme Court of Appeals has held that an omnibus habeas
cotpus heating, as contemplated in . Va. Code §53-4A-1, of weg., .og:curs'when:

1) an applicant for habeas co;:pus is represented by counsel ot appears pto se,
having knowingly and irtelligently watved his right to counsel; (2) the trial
court inquires as to all the standard grounds for habeas corpus relief; (3) a
knowing and intelligent waiver of those grounds not assetted is made by the
applicant upon advice of counsel unless he knowingly and intelligently waives
. his tight; and (4) the trial coutt drafts a comprehensive order including
findings on the merits on the issues addressed and a notation that the

defendant was advised concerning his obligation to raise all grounds for post-,
conviction relief in one proceeding.

Syk. Pt. 1, Losh v. Mckenzie, 166 W. Va. 762, 277 SE.2d 606 (1981). The Losh Coust fixrther held |

that “every person convicted of a ctime shall have . . . one omnibus post-conviction habeas cotpus




hearing at which he may raise any co]latleral issues which have not previously been fully and faitly
0 litigated,” Id. at 764, 609.
6. With tespect to claims that have been fully and fairly ﬁt‘igated, W. Va. Code § 53-4A-
i 1(b) (1967) provides that claims shall be deetned to have been “previously and fipally adjudicated;’
only undet the following citcumstances: . | |

[T]here was a decision OI‘; the merits thereof after a full and fair hearing .

theteon and the time for the taking of an appeal with respect to such

decision has not expited o has expited as the case may be, ot the right of

appeal with respect to such decision has been exhausted unless said decision

upon the metits is cleatly wiong:

7. This Coutt conducted an omnibus heating on September 19, 2013, at which Mz, Lee
was present in person and by his attorney, Sherman L. Lambert. Patrick N. Wilsos, Marion County
Prosecuiip;g Attorney, ap?eared on behalf of the Stat.ev of West ergini;l. The parties wete given the
oppo;tunity to present evidence and argurﬁents with respect to all grounds raised in Mr Lee’s
habeas petit'ton.. Duting the heating, the Court heatd argument from the parties’ counsel on ali of
M. Lee’s habeas corpus contentions. However, neither party elected to ptesent any ev:icience or
witnesses in suppott of their positions at the omnibus heé:cing.

8. After hearﬁlg the arguments of counsel at the Septemnber 19, 2013 ommnibus hearing
and reviewing Mt. Lee’s habeas petition, the uaderlying felony matter in Mation County Citcuit
Court Case Nos, 08-F-1 z;nd 08-F-78 and the March 12, 2013 Memorandum Dec?sion from the
West Virginia Supretne Coutt of Appeals, as well as researching the applicable law, this Court ﬁnds

that Mr. Lee is entitled to no relief and that his petition for weit of habeas cotpus should be

'DENIED. Below, the Court will discuss the grounds of its denial of each contention.
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GROUND L Insufficient Evidence

9 Mer. Lee fitst challenges the sufficiency of the evidence to suppott his convictions of

Mutder in the First Degree and Conspiracy to Commit Murdes. Specifically, he contends that the

recotd lacks any evidence of his guilt of any of the elements of the ctimes for which he was.
convicted. Mt. Lee maintains that the State’s First Degree Mutder theory was that Mr. Lee was not

the shooter, but metely told the shooter what the decedent .lookcd like and wherf.: the decedent lived,

- and that the State failed to prove'that he had any type of tacit understanding with his co-defendants

to accomplish the murder. According to Mz Lee, the record cleatly establishes that he merély
“repeated” what other ‘people told him, and thaf; he was without personal knowledge or
understar-ldng of any plan to murder the decedent.

10, Mt Wilson replied at the omnibus heating that substalnﬁai evidence existed "to

support Mr. Lee’s convictions, as all inferences ate drawn in the light most favorable to the

prosecution when defendants challenge the sufficiency of the evidence. See Syl. Pt. 3, :State v.

Guthyie, 194 W. Va. 657, 461 S.E.2d 163 (1995). Further, Mr. Wilson claimed that Mt. Lee’s July 2,

* 2007 inculpating statement alone is sufficient to sustain both convictons.

11.  The West Vitginia Supreme Court of Appealé has consistently held that “[2] habeas

' cotpus proceeding is not a substitute for a writ of error in that ordinary trial erfor not involving | .

constitut'tonal violations will not be réviewed.” Syl. Pt. 4, State ex rel. McMannis v. Mohn, 163 W.
Va, 129, 254 5.E. 2d 805 (1979), cert denied, 464 U.S. 831, 104 S.Ct. 110, 78 L.Ed.2d 112 (1983).

12. . With respect to claims mvolvmg the sufficlency of ewdence taised i habeas
petitions, the West Virginia Supreme Coust has found that suc]g claims involve allegations of

otdinaty ttial error and do not constitute violations reviewable in a habeas corpus proceeding. JSe

Hilling v. Nohe, No. 12-0131, 2013 WL 3185089 (W: Va. June 24, 2013). The Coust has fusther
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stated that, “[eJxcept in extraotdinaty citcumstances, on a petition for habeas corpus, an appellate
court is not enfitled to review the sufficiency of the evidence” Cannellas v. McKenzie, 160 W. Va. |-
431, 436, 236 SE.2d 327, 331 (1977) (citing Riffle v. King, 302 F.Supp. 992 @.D.w.va. 1969) and
Young v, Boles, 343 F.2d 136 ('iith Cir. 1965)). |

13. Based’upon this Coutt’s teview of M. Lee’s fitst habeas contention, the Court finds
that Mr. Lge”s argument that ther;a was insufficient evidence to support his convictions cons;titutes
an allegation of ordinary ttial etror and is not a cognizable ground in habess corpus, and further, that
" no exttaordinaty circumstance exist to warrant 2 review of the evidence presented in this cise. As
such, this Court declines to addtess this assignment of error and finds that Mz. Lee’s fisst ground fos

habeas corpus telief should be DENIED.

GROUND II: Failure of Prosecutor to Disclose Exculnatory Evidence
T4, Second, M. Lee contends that the State failed to provide exculpatory evidence in |

violation of Brady v, Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 LEd.2d 215 (1963), and Axrticle III,

Section 14 of the West Visginia Constitution by failing to disclose Mt. Podolsky’s, 2 witness for the | -

State, prior unttuthfulness and the State’s dissatisfaction with his veracity. Specifically, Mr. Lee

argues that the étate should have disclosed the fact that it believed that Mz, Podolsky was

withholding information about his involvement in the crime duting polygtaphs, as this evidence

“tends to exonetate [Mz. Lee].” - Lee Habeas Corpus Petition, 30, This Coutt does not agtee, and

finds that this contention by Ms, Lee lacks merit for several reasc.:ns.

15, Fisst, ._t-here is nothing asserted by M. Leé to inéicate that the questiongble natuze of | _

Mz, Podolsky’s vetacity exculpates him, despite Mr. Lee’s ¢lassification .of the evidence as

exculpatory evidence. Importantisf, M. Poéolsk}r did not even implicate Mr. Lee i1 his polygraph

statements at issue. oz Lee Habeas Petition, 30, note 5. Rathet, the “exculpatory” information the
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State is alleged to have Wj.th}lleld from Mr. Lee is that the polygraph test data indicated 2 signific-ant !
reaction of deception to the fé)llowing two que‘sfions: (1) whether Mr. Podolsky had any
participation in the planning of ~the shooting other than what he had indicated; and (2) whether Mz,
Podolsky was withholding any information ccs;nceming the sizooting. Id. M Lee presentei:i.no
evidence at the omnibus heasing tending to establish that the State;s suspicions with respect to M.
Podoisky’s deceptive responses to these two questions constitutes excullpatory evidence. Rather, this
Court is of the opinion that such evidence is mereiy an infefred inconsistency in M. Podolsl;y’s
statements and constitutes possible impeachment evidence only. |

16. With this distinction in mind, the Coutt acknowledges that the prosecu.tor has a duty

to disclose favorable exculpatory evidence, as well as favorable impeachment evidence, pursuant to

Brady, Ser State v. Youngblood, 221 W. Va. 20, 29, 650 SE.2d 119, 128 (2007) (finding that

favotable impeachment evidence is a comiponent of Brady and Iatfield). Therefore, even though

the Coutt is of the opi.nioﬁ that the allegations made by Mr. Lee with respect to Mr. Podolsky’s
polygraph statements do not constitute exculpatoty evidence, Mr. Lee can still prevail on his second
. habeas-claim if he can satisfy the Brady standard with respect to this Court’s clétssliﬁcaﬁon of the
‘evidence as possible im?eachﬁnent evidence, |

17.  The West Vitginia Supreme Coutt of Appeals has found that there ate three

components of a constitutional due process violation under Brady v. Maryland, snpra, and State v,
| Hatfield, 169 W. Va. 191, 286 S,E.2d 402 (1982), as follows: “(1) the eviden;:e at issue must be
favorable to the defeﬁdént as exculpatory or impeachment evidencc_; (2) the evidence must have
been supptessed by the State, either willfully or inadvettently; and (3) the evidence must have breen

matetial,, ie, it pst have prejudiced the defense at trial.” State v. Youngblood, }ﬂpra, at Syl. Pt. 2.
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18.  Fitst, Mr, Lee must establish that the e\;'fidence was favorablé to hitn as either‘ '
exculpatoty ot ﬁppeachment evidence, As .previously diséuss_ed, the Coutt is not satisfied that sucb.-.
evidence c_onsti&tes exculpatory evidence. The defendant offered no evidencia to support his
allepation that had the State disclosed its dissatisfaction with M. Podolsky’s statement.s and vetacity,
such evidence would have exculpated M. Lee; Rat.her, M. Lee merely offered a general allegation |
of Mr Podolsky’s peteeived untruthfolness.. Mr. Lee did not produce any evidence; nor did he
atgue, that M. Podolsky was uatruthful with respect to any particulat statetcent he made against Mt
Lee :;u“. his trial.

19. However, from dﬁs Court’s examination of the record, we beﬁevg such evidence
could be favorable to Me. Lee as impeachment evidence. At otie point in the polygtaph interview,
Mt Podolsky was asked whethe he had any participation in the planning of the shooting other than |
what he had alteady indicated and if he was withholding any information concerting the shooting,

. Mt. Podolsky answeted in the negative to both questions. :However, Mr. Poldolsky later pxo.vided
additional information concerning his involvement 111 the r;mrdei not‘ptgviouéiy disclosed.
| 20. Mz Podolsky was listed as 2 witness by the State and anticipated to testify against '
- M. Lee concetning his knowledge and involvement in the murdet of Mr. Osbotne, Although the |
_ prior inconsistent statements given to investigators did not ditectly implicate Mz, Lee, Mr. Podolsky
provided detailed testimony at trial concerning Mr. Lee’s involvement in the murder, For.-exampie,
Mr, Podolsky testified, inier alia, to the follolwing: (1) that co-defendant Lafayette Jenkins and M.
Lee had an altercatiop Wlth tl}e.x‘rictim; (2) that Mr. Jenkins and M. Lee felt that the victim was a
threat to them; (3) that Mt, Jenkins and Mt. Lee had explained their problem with the victim to Mr.
Podolsky and Mt. Taylor; (4) that Mr. Lee was present when Mr. Jenkins asked Mr. Taylor if he

could “take out” the 'victim; (5) that Mr, Lee desctibed what the X.Ticﬁﬂ.l looked like, what cat he |
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would be driving and pointed out the house where he could be located to Mt. Podolsky; (6) that Mz.
Lee offered his gun for use in the muzdet; and (7) ft;at Mz. Lee talled with Mr. Taylor, Mt. Jenkins
and Mr. Podolsky about how the musder could take place. Lee Tria-i Tr. Vol. 1, 255, 25 8-59, 267n68.,.

271 and 273 (Aug, 25-29, 2008). |

21, It is a well-established tule of evidence that “[t}he credibility of a witness may be

attacked and impeached by any pa}:ty” by a priot inconsistent statement.” W. Va. R, Evid. 60;.7; Syl
Pt. 3, State v. Collins, 186 W. -Va, 1, 409. S.E.2d 181 (1990). Although the deceétive statements
given, by Mr. Podolsky during his interviews did not directly involve Mr. Lee, they n;a\%er“ﬁéeless
lustrate an inconsistency, and as the statements generally relaté to the events leading up to the
murder and.Mr'. Podolsky testiﬁe;i at length at Mr. Lee’s trial concerning Mr. Lee’s involverment in
the mutder, the Coutt is of the opinion that the prior inconsistent statements contained solme depree
of impeachment value. See alw State v. Bz;mex_ct, 226 V. Va. 422, 432, 701 $.R.2d 460, 470 (2010)
(finding that a ctiminal defendant.ha;; a broad right to ithpeach prosecution Withesses on cross-
examination with prior inconsistent statements) (citations omitted). TFor these teasons, the Court
finds that the first component of Brady is satisfied,

22.. The second component in the Brady analysis requires the petitioner tQ es;tablish that
the evidence was supgr;assed by the State, either willfully of inadvertently. The Coust finds nothing
in the record to suggest that the prosecutor acted willfully in éuppressing the State’s dissatisfaction
ﬁﬂl Mr. Podolsky’s vetacity and his deceptive polygraph statements, ﬂl_.ld Mt. Lee presented no
evidence in support theteof. Willful supptession of the evidence, how_ever, is 1§ot required to satisfy
the second Brady component. Suppre;siom of the evidence may occur through inadvertence by the
?rosecutor and sti]l' satisfy the second Btady prong. Having previously found that; the evidence

contained possible impeachment value for the reasons stated above, the Court is of the opinion that

i5




the ‘prosecutor had enough information about the significance of the inconsistencies of M.
Podolsky’s statements to invoke the Brady disclosure priilcipies. Accordingly, the Court finds that -
the second prong of Br_ad}_r is satisfied.

23, Finally, even if the evidence constituted favotable impeachment evidence and the

State nadvertently failed to disclose it, the West Virginia Supteme Coutt has repeatedly held that

such evidence must have been matesal. See alw State v. Fortner, 182 W. Va. 345, 353 287 SE.2d
812, 820 (1989) (citing United States v. Bagl-e;{, 473 US. 667, 687, 105 S.Cr. 3375, 3383, 87 LEd.2d
481, 494 (1985)) (holding that evidence is material only if thete is a teasonable ptobability that, had
the evidence been disclosed to t}.m defense, the tesult of the proceeding would hav‘e been different).

24.  This Coutt is of the opinion that M. Lee’é Brady argumént fails on the thitd prong.
Mt. Lee did not produce any evidence with respect to how the State’s failure to disclose Mz.- '
Podolsky’s inconsistent polygraphi statements and its dissatisfaction with his veracity Pxejudiéed his
defense at ttial or mﬁteﬁa]ly affected the results of his trial. Furthet, Mr. Lee did not present any |
witnesses ot evidence at the omnibus hearing supporting his nj.liegation that Mr. Podolsky lied at his
trial: In fact, Mt. Lee did not even mention to the Coutt a.ny specific statement made by Mr.
Podolsky at his ttial that was alleged to have been untruthful or to have had a material effect in th'e
jury’s decision.

25.  Having failed to present any argument or ex.fidence with respect to h\ow the State’s
failure to.di.sclose such evidencé matetially affected the outcome of his trial, the Coust does not find
that the é_tate committed a Brady violation. Accordingly, the Court ﬁnds no eLrot is preseiltrii‘-l this

regara and is of the opinion that M. Le¢’s second claim for habeas corpﬁs relief should be

DENIED.
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GROUND I1I; Impyroper Prosecutorial Comments

26.  Third, Mr. Lee contends that his due process rights were violated wixé!n the
prosecuting attorney made impropes commen.ts regarding the evidence in ‘the case duting his
opening statement and closing argument. Acco?dir_lg to Mr. Lee, Mz Wilson (1) m_ischaracteri;zed-
| the evid;ence in his opening statement and {2) confused the juty duting his cl'rl:>sing argument b;lr
“reiterating the Coutt’s chaxge’; and “distotting the criminal sentence of the other co-defendants.”

27. . As previously stated hérein, pursuant to the Supreme Court’s holding in Syllabus
Pomt 4 of McManbis v..Mohn, supra, “[a] habeas cotpus proceeding is not a substitute for a wiit of -
etror in that ordinai;y trial exrot I.lc;t involving constitutional violations will not be reviewe'd.’_’ ‘This
Court.has examined Mt. Lee’s claim that tbge. prosecutor _enéaged in prosecutorial misconduct by
making allegedly impropet remarks to i;he jury and does not believe that such erior, even if
_ suppotted by the record, would implicate Mr. Lee’s constitutional rights in such 2 manner as to be
teviewable on habeas corpus grounds. See alo State ex rel. Witnmer v. Trent, 199 W, V4. '644, 648,
- 487 SE.2d 302, 306 (1997) (pej.: cutiam) (finding that alleged imptoper statements made by t‘t;e
prosecutot falls within the parameters of “ordinaty trial esror” and does not give tise to error of
constimdoqal dimansipn).

28, Therefote, the Court concllludes that Me. Lee’s cla:l‘m-that he is entitled to habeas
relief based on ithproper prosecutotial commerits is not reviewable by, way of habeas cor_:pus.
Accordingly, the Couzt finds that Mr. Lee’s third ground for habeas corpus relief should be

DENIED.
| GROUND IV:. Indictﬁent Procured Thmﬁgh False Testimony
29, Mz Lee’s fousth ground for habeas relief is his assertion that his due procéss rights

wete violated when Mr. Wilson knew ot had reason to know that three individuals would provide
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false téstimony to the grand juty and the alleged false testimony was p'resented to the grand jury,
resulting in a two count indictment being returned agaﬁlst him.

30, | In tesponse to My, Lambett’s asserii:on's, Mt Wilson claimed that none of the three
_Wim;sses testified at Mr. Lees trial, and that only one witness, Ms, Short, testified at a co-
defendant’s trial, which occurred after Me. Lee’s convicton, As such, even assiming the wituesse.s
had in fact lied duting their grand jury %:est'lmony, Mt. Wilson argued that false testimony was not
presented to the juty which chose to convict Mr. Le;a. However, in .any event, Mt. Wﬂgoﬂ stated
that his office was not awate of any false testimony that was presented, or likely to be presented, to
the gtand jury when Mr, Lee was indicted, and that, accordingly, his office could not have disclosed
exculpatory evidénce of which it was unaware.

.31, In support of Mr. Lee’s assertion that three witnesses lied during their grand juty
tegti.-mony, Mz, _Larﬁbert, attortiey for Mr Lee, ptovided the Court with a three-ting binder full of
documents durimg. the omnibus hearing. Mr. Lambert stated to the Court that some of the
documents contained within the binder indicated the specific pottions of testimony that each grand
juty witness lied about. Accotding to M. Lambert, the three witnesses were asked to provide theit
initials on the grand juty ’trgnscript on those portions of their testimony where they-did not fell the
truth. Based on their compliance with this request, Mr. Lambest tabbed the ttanscript concetning all
portions of the “untruthful testimony” alleged to have been presented: to the gj;and juty. As,
according to ‘Mr. Lambert, Mt Wilson knew oz had reason to kdow that the afoj_:ememioned
witnesses would provide false testimony and the docments in t.her binder ﬁlusttatel that false’
testitnony was in fact ptesented to the griand jury, Mz, Lambert arguéd that Mr. Lee’s due p}:oce.ss

rights were violated, -
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32.  Despite the foregoing argument, My, Lambert made no motion to have the
documents in the binder admitted into evidence. Further, no authentication was offered for these
documents putsuant to Rule 901 of the West Vitginia Rules of Fvidence. Proper authientication

would have tequired testimony by qualified witnesses that the documents were in fact what Mt

Lambert claimed them to be. W. Va. R. Fvid, Rule 901(h):; . Additioné]ly, none of the
aforementioned witnesses were called to testify to cor;oﬁoxéte M. Lambert’s argument that they
lied during their testimony anid designated the gtand juty transcripts in th.e manner stated by him,

33, TFurther, although M. Lambert stated that the documa;ts in the binder were
transferred. between certain identified individuals, eventually reaching his possession, ‘no custodial
testimony was presented at the .omnibus hearing. ‘The \W'est Virgir_ﬁa Supreme Coutt has stated that:

Itis genetally held that when an object ot atticle has passed through several
hands while being analyzed or examined before bemg produced in coutt, it is
not -possible to establish its identity by a single witness, but if a complete

chain of evidence is established, tracing the possession of the object or article
to the final custodian, it may be properly introduced into evidence.

State v Chatlot, 157 W. Va. 994, 1000, 206 S.1:2d 908, 912 (1974). Not only did Mr. Lambert fail
to present a complete a chain of evidence of custodial possession, but also faiif:d to produce even a
single custodial vizitne‘ss. Rather, Mt. Lambert claitned that the evlidence within the binder was
presented .to him duting the course of his tepresentation of another clent 111 a later criminal
prosecution and expected this Coutt to consider the cc.mtents of the bindef 01; the hasis of his
unsupported assertions. Having failed to propetly authenticate the docﬁmeﬁts relied on, this Court
is metely left with M. Lambert’s unsupported contention that grand juty witnesses were unteuthful |
and unanthenticated, fugitive documents of which it cannot grant any consideration.

34.  With respect to challenges of the validity of grand jury indictments procuted on the

~ basis of impropet testﬁnony, the West Virginia Supreme Court has held that, © felxcept for willful,
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.intentional fraud the law of this State does not permit the court to.go behind an indictment to

inquite into the evidence considered by the grand juty, either to determine its legality ot its

sufficiency.” State ex rel. Pinson v, Maryland, 181 W. Va. 662, 65-66, 282 S.E.2d 844, 47-48 (1 989)l

(citing Batk v. Fozx, 16.0 W. Va. 749, 238 S.E.2d 235l (1977)). The Pinson Court teasone& that,
“la]bsent 2 showing of fraud, an examinﬁtiozll of the evidence présented to the grand juty would not
be in the intetests of the efficient administtation of justice nor the ‘maintenance of the integrity of
the grand juty system.” Fox, supra, at "}'53, 237.

35.  BEven assuming Mt. Lambert’s assertion is true that false te.s‘timon}r was presented to
the grand juty, the petitioner presented no evidence tending to establish that the State acted with a
fraudulent mtent when it allowed the tbreel witnesses to testify. Rathet, the record ﬂlu;stta,tes the
opposite: allegations of possible untruthful grand juty testimony did not surface untl July 2010,

almost two yea'rs after Mr. Lee was convicted. Because Mr. Lee has not presented any evidence of a

willful, intentional and fraudulent intent by the State in obtaining the iildiéttnent' against Mr. Lee,
this Coutt cannot distiss the indictment.

36.  In further disposing of this contention, although not specifically alleged by Mt. Lee,
the Court noﬁes that ﬁe Bm_gg_n Coutt alse found that a defendant may be entitled 6 a remedy when
petjuted or misleading testimony is presented fo a grand juty even in the absence of prosecﬁtoxial
misconduct. In such instances, the Coutt found that the State ;ould withdraw the indictment

without ptejudice if the evidence is discovered before trial Pinson v. Matyland, spra, at Syl. Pr. 5

(emphasis added). Here, the evidence at issue was not discoveted until after Mr. Lee was convicted, |
37. As such, because the evidence of the alleged untrathful testimony preseﬁted to the
grand juty was not discovered until neatly two years after Mr. Lee’s trial, and Mr. Lee has presented

no evidence of willfiil, intentional fraud by the State in the presentation of such evidence to the
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grand juty, the Court is of the opinion that Mt. Lee’s fourth habeas clain raises no cognizable

ground for habeas corpus telief and should be DENIED.

GRbUND V: Imptopes Denial of Motion for Ditected Verdict
38 . In his fifth groﬁnd for h.abeas corpus telef, M. i,ee claims that' his due process
tights wete violated when this Court denied hls motion for directed verdict at the, cénclusion of the
State’s case-in-chief, as the State’s cdse against him was “wholly citcumstantial”

39. As noted above, ordinaty trial ertor may not form the basis fot habeas corpus relief.
McMannis, swpra. The Suprezﬁe Coutt has further found that “evidentiary rulings fall within the |
gambit of .orc]in_ary trial error.”” Hilling v, Nohe, spra. .

40, This Court has looked at the trial etror alleged by Mt. Lee to have. been committed
.and does not believe that the alleged etror implicates Mr. .Lee’s constitutional rights in such a
manner as to be reviewable in habeas corpus. As such, the Court finds that Mt Lee’s fifth claim

raises no cognizable ground for habeas corpus relief and should be DENIED,

GROUND VI; Improper Denial of
Post-Vetdict Motion for Acquittal and Motion for New Ttial

41. In his sixth ground for habeas corpus relief, Mﬁ. Lee asseets that this Coutt erred |

‘when it denied his Post—VerdictrMotion fox.: Acquitta) and Meﬂon‘ for New Ttial.
42, Again, as stated above in this Court’s anélyéis of Mr. Lee’s fifth ground for habeas
corpus relief, “evidentiaty rulings fall within the gambit of ordinary trial error,” and will not be

reviewed in a habeas corpus proceeding. Hilling v. Nohe, supra; Syl. Pt. 4, McMannis, supra. See also

State ex rel. Bdgell v. Paiater, 206 W. Va. 168, 522 S11.2d 636 (1999) (finding that denial of a motion

for acquittal is not a proper ground to asse:J;t in a habeas ptoceeding). -
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43. As this contention by Mt. Lee does not implicate Mt. Lee’s constitutional tights, the
Coutt finds that Mz, Lee’s sixth ground for habeas ccl)rpus relief is not reviewable in a habeas corpus
proceeding and, accordingly, should be DENIED.
GROI}ND VII: Cumulative Ertor
44, The seventh ground for habeas relief asserted by M. Lee is cumulative error. Mr.
Lee atgues that tﬁe cumulative effect of the numetous etrots cited herein deprived Mr. Lee of a fair
- trial, as réquired by At-iicie IT1, Section 10 of the West Virginia Constitution, aﬁd due process under |
the Fifth and Fourteenth Amendment.s to the United States Constitution and Article II, Section 14
of the West Virginia Consltitution. -
45,  With tespect to cumulative error claims, the West Virginia Suprerhe Coutt of
Appeals has held that “[wlhete the record of a criminal trial lshc;'ws that the cumulative effect of |-
numetous etrors cotnmitted during the trial prevented the defendant from receiving a fair tral, his
conviction should be set aside, even though any one of the errots standing alone would be harmless
etrot” Syl Pt. 5, State v. Smith, 156 W. Va, 385,193 5. E.2d 550 (1972).
46. Af.ter reviewing all gtounds raised in er. Lee’s habeas petition, this Cotutt has found
10 legal or factual basis supportive of aiy of the alleged esrorg cit.ed by Mtr. Lee. This is fatal to Mz.
Lec’s argur%lent of cumulative error. Accordingly, the Court finds that Mt, Lee’s seventh cla;ui:cn raises
no cognizable ground for habeas cotpus telief and should be DENIED.
‘ GROUND VIII: Unfair Pretrial Publicity
47.. I.ﬂ ground eight of his habeas petition, Mr. Lee claims that he was prejudiced by.tl_le
“media frenzy m this case” and that the constant pottrayal of him as a. mutderer constituted 1L.znfair

pretrial publicity in violation of his due process rights.
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48, Claims that have been “previously and finally adjudicatéd,” either on ditect appeal or’
ina previous post-conviction habeas proceeding, may not formi the basis for habeas relief. M-
Code § 53-4A-1(b); Bowman v, Leverette, 169 W. Va. 589, 269 B2 435-(1982)

49, As this claim was fully considered by ;t}ais Coﬁrt in its S.eptember 9,: 2011

 Opiaion/Finil Order Refusing Petition for Wit of Habeas Cospus Ad Subjiciendarn, and agin by

the West Virginia Suptetne Coutt in its. Janary 9, 2013 opinion, the Coutt is of the opinion ;tha‘t this |
claim has been previously and finally adjuch'cated and. cannot serve as a basis for a habeas‘corpus’
proceeding. Accordingly, the Coutt finds that Mr. Lec’s eighth claim raises no cognizabic- ground
for habeas cotpus relief and should bé DENIED. |

Accordingly, for the reasomns set forth in the foregoing opinion, the Court is of the opinion
to, and does hereby, ORDER the followin: |

(1) the relief requested in Mr. Lee’s Petition Undet W. Va. Code § 53-4Ax1 for Wit of
Habeas Corpus shall be, and the same is hereby, DENIED; |

(2) Mr. TLee’s convictions and accompanying sentences shall and do hereby temain in full
force and effect; and

(3) the Petition Under W. Va. éode § 53-4A-1 for Wiit of Habeas Corpus, filed by attorney
Sherman L. Lambest on behalf of the petitioner, Donell D. Lee, shall be, and the same is hereby,

" DISMISSED, with prejudice.

Upon entty, the Coutt ditects the Circuit Clerk of Mation County to provide .certiﬁed copies
of thisAOpinion/ Final Order to Sherman L. Lambert,Es'qgire, at his addrgss: P(I)st Office Box 32{?0,
éheperdstown, West Virgim'a' 25443; and to Patrck N. Wilson, Prosecuting Attorney for Mation
County, at his addtess: 213 jack,son‘S-tteet, Faitmont, West Vitginia 26554. |

-, The Citcuit Clerk is further ordered to remove this case from the Court’s docket.
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