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MEMORANDUM DECISION

Petitioner Ryan Nenigar, by counsel Jonathan G. Brill, appeals the February 6, 2013,
order of the Circuit Court of Hampshire County denying his petition for writ of habeas corpus.
Respondent State of West Virginia, by counsel Scott E. Johnson, filed a response in support of
the circuit court’s order.

This Court has considered the parties’ briefs and the record on appeal. The facts and legal
arguments are adequately presented, and the decisional process would not be significantly aided
by oral argument. Upon consideration of the standard of review, the briefs, and the record
presented, the Court finds no substantial question of law and no prejudicial error. For these
reasons, a memorandum decision is appropriate under Rule 21 of the Rules of Appellate
Procedure.

Petitioner was found guilty of first-degree murder by a jury on August 4, 2004. In the
underlying crime, petitioner, Stephen Cooper and Scott Cooper were found to have picked up the
victim in petitioner’s vehicle. The Coopers testified against petitioner, alleging that he was the
mastermind in the crime and choked the victim to death. They also alleged that he had the idea to
sink the victim’s body in a lake with concrete blocks, but when they tried to do so, they failed
and dumped the blocks into the lake. They then took her body to a creek in Virginia and dumped
it there. Stephen Cooper testified that when the body was dumped in the creek, he thought he
heard the crack of the victim’s head hitting a rock.

Petitioner appealed his conviction, but his appeal was denied in September of 2005.
Petitioner then moved for a new trial, which was denied, and his appeal of the order denying the
motion for a new trial was likewise denied. Petitioner filed a petition for writ of habeas corpus
and counsel was appointed. Counsel filed an amended petition for writ of habeas corpus, which
the circuit court denied on February 6, 2013, after finding that a hearing was not necessary.
Petitioner appeals from this denial.



This Court reviews appeals of circuit court orders denying habeas corpus relief under the
following standard:

“In reviewing challenges to the findings and conclusions of the circuit court in a
habeas corpus action, we apply a three-prong standard of review. We review the
final order and the ultimate disposition under an abuse of discretion standard; the
underlying factual findings under a clearly erroneous standard; and questions of
law are subject to a de novo review.” Syllabus point 1, Mathena v. Haines, 219
W.Va. 417, 633 S.E.2d 771 (2006).

Syl. Pt. 1, Sate ex rd. Franklin v. McBride, 226 W.Va. 375, 701 S.E.2d 97 (2009). The
following standard is applied to claims concerning ineffective assistance of counsel:

In the West Virginia courts, claims of ineffective assistance of counsel are to be
governed by the two-pronged test established in Strickland v. Washington, 466
U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1) Counsel's performance was
deficient under an objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel's unprofessional errors, the result of
the proceedings would have been different.

Syl. Pt. 5, State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).

On appeal, petitioner sets forth five assignments of error. First, petitioner argues that the
lower court erred in finding that he received effective assistance of counsel at trial, as trial
counsel acted in a deficient manner, preventing petitioner from receiving a fair trial Next,
petitioner argues that the lower court erred in finding that the trial court properly admitted
evidence of prior bad acts under Rule 404(b) of the West Virginia Rules of Evidence. Petitioner
also argues that the lower court erred in finding that the State presented sufficient evidence at
trial to sustain convictions of first-degree murder and conspiracy. Further, petitioner argues that
the lower court erred in finding that the State did not breach its duty in failing to preserve
material evidence prior to trial and that the prosecuting attorney abandoned his quasi-judicial
role, which prevented petitioner from receiving a fair trial. Finally, petitioner argues that the
lower court erred in failing to declare a mistrial or poll the jury during the voir dire process based
upon prejudicial statements made by a juror in the presence of other jury members.

Upon our review of the record and the briefs on appeal, we find no error or abuse of
discretion by the circuit court. All of the issues petitioner raises on appeal were issues addressed
and discussed by the circuit court in its order denying petitioner post-conviction habeas corpus
relief. The circuit court properly found that counsel was effective in his representation of
petitioner, and that the prior bad acts, specifically the abandonment of petitioner’s vehicle and a
prior incident wherein he choked his girlfriend, were properly admitted under Rule 404(b).
Further, the evidence was sufficient to sustain the conviction for first-degree murder and
conspiracy.



Petitioner contends that the State failed to preserve material evidence by not procuring
and producing the cinder blocks at trial. As to this claim, the circuit court properly concluded
that there was no evidence that the State was negligent in extracting the cinder blocks from the
lake or that the State failed to properly preserve the evidence. The circuit court also found no
prosecutorial misconduct when the prosecutor referred to defense counsel as a “jack in the box”
based on repeated objections, noting that the comment petitioner relies upon was made outside of
the presence of the jury. Finally, the circuit court found that voir dire was proper and that the
statement that one juror knew petitioner “from a previous placement” did not prejudice him, as
none of the jurors became biased against petitioner based on this isolated comment. Having
reviewed the circuit court’s “Order Denying Petitioner’s Petition for Writ of Habeas Corpus,”
entered on February 6, 2013, we hereby adopt and incorporate the circuit court’s well-reasoned
findings and conclusions as to the assignments of error raised in this appeal. The Clerk is
directed to attach a copy of the circuit court’s opinion letter and order to this memorandum
decision

For the foregoing reasons, we affirm.
Affirmed.
ISSUED: November 22, 2013
CONCURRED IN BY:
Chief Justice Brent D. Benjamin
Justice Robin Jean Davis
Justice Margaret L. Workman

Justice Menis E. Ketchum
Justice Allen H. Loughry Il
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/  INTHE CIRCUIT COURT OF HAMPSHIRE COUNTY WEST, YIRGINLE SR CEet
\6% RYAN NENIGAR. . o>
Petitiorier,
;v. ' | . Civil Ac_ti.ﬁn No. 06-C-07

Honorable Thomas IL Keadle

. DAVID BALLARD, Warden
Mt. ()lwe Correctional Ceiter,

__.;___.__ - Respondent

ORDER DENYING PL‘TITIONER’S PETITION I'OR WRIT OF HABEAS CORPUS

This matter came Before the CQurt upon Petition_er’s Petition for Writ of Habea's C‘orpus
" filed J anuars.f 18, 2006' upon an Order Granting Leave to Proceed in Forma Pauperis,_Aﬁpointing _

Counsel to Fﬂe Amended Petmon, and Directing Respondent to File an Answer entered February
6, 2006, appointing attorney Amanda H. See to represent Petltmner upon Agreed Orders entered
Mareh 10, 2006, and June 1, 2006,'}'ig‘cantin'g Petitioner and Respondent additional time to file an
Amended Petition and Answer, raspectivély; upon an Order granting Petitioner’s Motion to
Voluntarily Dismiss the Omnibus Habeaé Corpus Proceeding without Prejudice entered August
3, 2006; upon an Order Vacating Dismissal Order entered September 5, 2006; upon an Order
seiting a status conference entered May. 15, 2008; upon an Order entered May 29, 2008, gr@x_ltixig
a motion to.continue the evidentiary heating on the Motion for New Trial; upon an Order entered
September 18, 2008, continuing the matter generally while the Court considered briefs with
regai:d 1o the Motion for New Trial; upon an Order softing a status conforence entered January
20, 2009; upon an Order entered February 11, 2009, appointing attorney Chad B. Cissel to
represent Petitioner for purposes of filing an Amended Petition; upon a Motion for Appoi_ntmexit

of New Habeas Counsel filed by Petitioner, pro se, on July 1, 2010; ypon an Order setting a
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hearing on Pet_itidner’s Motion cntér‘ed July 26, 2010; upon.an Order entered August 30, 2010,

continuing tht? hearing; upon an Order entered September 17, 2010, denying Petitioner’s Motion

for New Counsel; upon a Motion for Appointment of New AH_“ab‘eas Counsel filed by'Pgtiﬁigggr, L

i * pro se, on February 8, 2011; upon an Order Setting Hegring_ entered on February.z& iOl i onn
an Order entered April 1 1,' 2011, continging the hearing; upon an Order Appointing New
Cpun_se'l'f_a'ntjered April 25, 201 1,_appoix_}ﬁn'é atto;;n@y Tim Sﬁkto tepresent Petitioner; ypon an
Order‘enfered November 10, 2011, granting Petitioner additional time to file an Amended |
Petition; upon an Order entered February 1, 2012, granting Petitioner-additional timeto file an
Amended Petition; upon an Amended Petition filed March 12, 2012; upon-an Order Dlrectmg
Respondent to File Answer entered April 13, 2012; upon Agreed Orders entered May.11, 20 12;

* and June 19, 2012, granting Respondent ddditipngl time to file a Response; and upon a-Regponse .
to Habeas Corpus Petition filed on June 21, 2012

The Court has carefully considered the Petition, Amended Petltmn, Response, the entne

record in this case and the underlying criminal proceedmg, and pertinent legal authonty In
support of its decision, the Court makes the following ﬁndmgs of fact and conclusmns of law:
THECRIME
The victim, Christa Matie Kj&well, had begn..inissing gince omi.or about June 29, 2003... -
On May 15; 2004, skeletal remains and human tissue were found in a culvert of a small oregk off
i of Back Creck Road in the Gore aréa of Virginia, The IjNA results showed that thie remains
* ' were those of Ms. Kidwell. |

PROCEDURAY, HISTORY

1. Petitioner was indicted on May 4, 2004, and charged with.(Count One) ‘Mu.rd@'_‘;r in

violation of West Virginia Code § 61-2-1; and (Count Two) Conspiracy in violation of West
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‘ Vlrglma Code § 61 10-31, Petitioner’s initial defense ¢ counSeI was Daniel R Jaines. Thc tnal
' -court granted Mr, James® Motion to Withdraw and appointed John H. Treadway, Jr.to represent _
Petitioner.. (Ord, May 5, 2004; Ord.-May 25, ?‘2004.-) The trial cour-t.also app_o_mtec__l ¥, David
| . Judy, 111, as co- -counsel for Petitioner. (Ord, June 7, 2004 ’)'
2. On May 28,2004, and June 11, 2004 the trial court conducted a- suppressmn
 heating. (Ord. June 16, 2004, y ‘ '

3, On June 24, 2004, the trigl court copduicted a hearing with regard to the State”s
404(b) Motion. -With regard to items"?d” and “e” in the Sta’t‘e’sMotipn,_ﬂle- {rial .court;d@m,f__zgi -_the' B
State’s request, (Ord. July 9,2004.) The trial court requested briefs wﬂh regard to items*““a, b;

& (Id) On July.7, 2004, the Petitioner filed 4 brief wl_th regard to 404(b) evidence.. 011 ,July
-8, :2'00"4,¢he'Sta{e filed a meinotandum with regard to 404(b)-evidence. On July 9, ;2'004,-1113. g

‘ 'Petitionér fﬂcd an Objecﬁon to the State’s memoraﬁdum Also o'n July 9, 2004, the trial coutrt

', conducted a further hearing with regard to the State s, Motlon The trial court denied the -St_at'e’s :

. Motion w1th regard to paragraphs “q,” “b ” and “pn except that portion.of paragraph “c” whwh
related to testimony to be offered by Cleona Grace and -D_onald Wood about the owiership.and .
* operation of a small white Geo Metro, (Ord. Tuly 28, 2004)
- 4 On July 29; 2004, the State filed & Notice of State’s Intent to Use Evidence

3P11r's'1_1:_az_1t o 404(b) of the West Virginia Rules of Evidenc:e,

5. On August 2,3, 4, and 5, 2004; the trial court conducted a ;ury trial. .(Ords, Aug, =

| 13 and 18, 2004.) The jury found Penuoner gullty of Murder in the FIISt Degree and guilty of

' Conspiracy to Commit the offense of First Degree Murdgr. : _(Verdlct Form, Aug. 5 7004.)
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6. On August 17, 2004 the probation Oﬁicer filed a pre-sentence mvesngatmn

' repoit. On that same date, Petitioner filed a Motion for Judgment of Acquittal ¢ and Alternative

Motion for New Trial,

7. - On August 18, 2004 the trial court conducted ahearing on the Motipns a‘n.d_

' demed both. (Ord. Aug. 30, 2004.) Also on that Same date, Petmoner was sentenced as follows

To serve the balance of his natural life in the pehitgntiary - of th1s State mthout pOSSiblhty of

: 'parole,ﬂfo'r .Co*_unt One and an indeterminate term of not less than one nor more than.five years m‘ ‘

the penitentiary for Count Two. (Ord. Aug,.30,2004.) The trial court did not impose ._a'ﬁr_;g;’;aqd

ordered that the sentence for the conspiracy conviction shall run concurrently with the sentence

for the murder conviction. (Id.) The State was award,cgl_ judgmeng_ggainsi Petiﬁqnex for the costs .
of tlié action and the Petitioner was ordered fo pay rest;,tutmn to the victin’s family for the
v1ct1m s funeral expenses. (/d.) The effective date of the sentence was August 18, 2004 and

Petitioner was giv_‘en credit for 189 days of po_r—;ﬁngmgnt, (Id.y - Also, the sentences were ordered

tQ'run'.éons'ecutlve with the sentence imposed in Hampshire County Criminal Aéjcion_ No.-04-F-
14. (Id)

8. On September 16, 2004, Petitioner filed 2 Notice of Infent to Appcal Also on -

- that datc, the trial court conducted a hearing with regard ¢ to counsel’s request for addltmnai tuné:

to prepare an appeal, due to the volummous size of the trapseripts. The trial court granted a two
month extension of time. (Ord. Sept, ZQ, 2004.)
9. Oni January 13, 2005, Petitioner filed a Motion for Additional Time Extensionto -

Fiie-'Petition for Appeai with the Supreme Court of Appeals (if West Virginia (“Supreme L

‘Court™). On January 20, 2003, the Supréme Coust granted the Motion. (Jan. 26, 2005.)
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10.  On September 21, 2005, the Supreme Court feﬁJSed thé petition for appeal, - (Sept.
26,2005.)

{1,  OnJuly 31,2006, Petitioner, by counsel Amanda H. See, filed & Motion to
Voluntérily Dismiss the meﬁbus Habeas Corpus Procgeding without Prejudice and Motion for -

“New Tial. The Motion for New Trial asserted that on May 31, 2006, “counsel for the Petifioner
received by mail a letter purportedly writ:;eﬂ by Scott Cooper, a co-consi)irator in the case, Whlch
appeats o exonerate the Defendant from-any meaningful role in the murder of the victi_r_n Ms.
Kidwéll_." | | |

12, OnNovember 3, 2006, December 6, 2006, J aﬁuary 22, 2007, October. 3, 2007,
Qctober 22, 2007, Decembcr 14, 2007, February 4, 2008 Mazch 6, 2008, and June 17,2008, the
trial court conducted hearings and granted Petitioner’s Motxons to Contmue |

13. On December 17, 2008, the trial court cntered an Order denying the- Mot;on for

‘New Trial,

14, On December 50, 2008, Petitionér filed a Notice of Intent-io Appeal the Order
denying his Motion for New Trial. On January 1, 2009, Ms. See took office as Family Court
Judge and was, therefore, mehglble to represent Peﬁhoner The trial court appointed attorney

. Iessma M. Baker to represent Petitioner for purposas of his appea] (Ord, Feb. 5,2009; Ord. Feb, |

11,2009 | '

15.  On October 6, 2009,.thé .Suprefne Court réfused-th‘e petition for appeal. (Oct. 9,
2009.)

STANDARD OFREVIEW

16, Claims that have been “previously and finally adjﬁdicated,?.s either on dirgef

.. appeal or in a previous post-conviction habeas proceeding, may not form the basis for habeas
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relief. W.Va. Code § 53-4A-1(b); Bowman v. Levereite, 163 W.Va. 589, 289 8.E.2d 435 (1982).
. Any grounds for habeas relief that could have been-advanced on direct appeal or in a previous
post.-co_nviqtion.proceeding but werenot have been-waived.. W.Va, Code § 53-4A-1{(c). The -
petitioner bears the burden of demonstrating that such walver was less than knowing qnd
intelligent: Ford v. Coiner, 156 W.Va. 362, 196 S.E.Zd 91 (1972).

17.  Whether denying or granting a petition for writ of habeas corpus, a circuit gourt
must make adequate findings of fact and cdnclusians of law relating to é,ach cox_it.enﬁr.m advaneed
by the petitioner, and to state the grounds upon which the matter was determined. _Fi;;,ding_s of
fact made by a trial court in a post-convictjon habéas corpus procecding will not be set a;id_r;_z or .
reversed on appeal unless such findings are clearly wrong. Coleman v. Painter, 215 W.Va, 592,.
600 S.E.2d 304 (2004): |

18.  West Virginia Code section 53-4A-7(c) provides:

When the couﬁ [in a post-co,n,victién habeas corpus proceeding] determines fo

deny or grant relief ’.. the court shall enter an appropriate order.... In any order
entered in accordance with the provisions of this section, the court shall make

specific findings of fact and conclusions of law relating to each contention or
contentions and grounds (in fact or law) advanced, shall clearly state the grounds
upon which the matter was determined, and shall state whether a federal and/or

state right was presented and decided.

CONCLUSIONS OF LAW
The Court will address s_epe;rately the grouncis.allcgcd in the Amended Petition:
Ineffoctive Assistance.of Counsel
19.  The Sixth Amendment fo the United_.Stateé Constitution and Article III, § 14 of .

the West Virginia Constitution not only-assure the “assistance of counsel” to a defendant ina

criminal proceeding but also assure that such.a defendant receive competent and effective

assistance of counsel. State ex rel. Strogen v. Trent, 196 W.Va. 148, 152,469 S.E2d 7,
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11 (1996Y; see also Cole v. White, 180 -W.Va, 393; 395, 376 8,E.2d 599; 601 (1988). “Inthe
West Virginia courts, claims of inéffactive.assistanﬁa of counsel are to be governed by th_e ;%-
prongcd test cstabllshed in Strickiand v. Waskz‘ngtan, 466 U.s. 668 104 8.Ct, 2052, 80 L Ed 2d
674 (1984) (1) counsel’s performance wWas deﬁcwm under an objective standard of
reasoriableness; and (2),there isa :c’a:_s_gz_igblg pmbgbxh;y that, but for gﬁ_ouns._c;l’s ;mpmfgssionah
errors; the result of the proceedih‘gs would ha\}e ‘been different,” .'Syl.'pt. 5, State v. Miller, 194
W Va. 3,459 S.E.2d 114 (1995).
20.  The West Virginia Supreme Cout has held
S reviewing counsel’s performance, gourts must apply an- objectlve standard and N
determine whether, in light of all the circumstances, the 1dent1fied acts or
omissions were outside the:broad rangé of profcgsxonally competent -assistance
_ while at the same time refraining from engaging n hmds1ght ar second—guessmg
. of defense counsel’s strategic decisions, Thus, & reviewing court asks whether a

reasonable lawyer would hive acted under the circumstaiices, as defense counsel
‘aoted in the case at issue, ’

" Id atsyl. pt. 6. The burden of proof is onthe d'efenclant. .Id. A court is not required to gddress

both prongs of the Str:ckland/leler test if 1t can dlspose of. meffcctwe assistance of Qounsel )

clgims on the failure to meet either prong of the test State ex rel. Daniel v. Legursky 195 W.Va. N

314, 465 SE.2d 416 (1995).

" '91.  Furthermore, “Where a counsel's performance, attacked as ineffective, arisgs from .

oceurrences involving strategy, tactics and arguable gourses of action; his conduct will be

‘ deemed effecnvely assistive of his client's interests, u,uless no reasonably gualified defense

- gttorney would have so acted in the defense of an accused » State ex rel. Kztcken . Pamter, 226

W.Va. 278, 290, 700 $.E.2d 489, 501 (2010) (citing syl pt. 21, State v. Thomas, 157 W.Va, 640,
203 S.E.2d 445 (1974)). I
22.  Here, Petitioner asgerts that defense counsel failed to call expert Witngsses.

Petitioner ax:gues. that defense counsel did tiot call an expert witness concerning the victim’s
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autopsy and cause of death. The Court finds that Dr, Frances Field, the State’s medical ‘ekpgﬁ,
and a pathologist with the Virginia State Medical Examiner’s Office, testified that the canse of B
death (:;f the victim was from head trauma. (T, 16:25, Aug, 4,2004.) The Court ﬁ_irthe__r finds
| . that-Dr. Field's- opmmn about the cause of death dld con‘cradict the frial testlmony of twin
s q'f Petitiondr’s defense theomes-Was ]‘.hat:j;hg Yic-tim d;e;l‘;.ﬁ'pm_a-skull fracture m_ﬂl.?t?_d by one
.of the. Cooper brothers and._thét Dr, Field's testimony was not gqhtrary to this theory, The Court
further finds fhat defense counsel moved the admission into evidence of Dr. Field’s autopsy
report and @ report by Dr. Ubelacker, wh_ich confirmed the findings of Dr. Field. (T, 28:17-
30:18.) With regard to the alleged _faiime to'call expert witnesses, the Court conclude;g;_rtha,_t
.defense counsel’s decision was not deficient under an objective standard of reasonableness,

23.  Also, Petitioner argues that defense counsel should have called an'ekpelft‘ witness
to forensically examine the cinder blocks that were allegedly used durlng the murder., The Court
finids that Petitioner does not offer any scientiﬁe basis for how the cinder blocks could ba
forensically examined to determine how lo.ng they were in the lake. |

24,  Petitioner further asserts that defesise qc@sei stipulated to grugsom&photogrgphs.
“The general rule is that pictures or photographs that are relevant to any issue in a case are
admissible.,” Roberts v. Stevens Clinic Hosp Inc, 176 W Va 492, 497 345 S.E. 2d 791, 796

(1986). The Court findsthatthe photographs wcre offered by the State as evidence against. the
Petitioner, by showing that the remains were raqureq _dgwnstx;eam from where the Coopers-
testified the body was disposed of, _showi_r;g the detefioratidn-pf the .boéy by time and the

: ele_xﬁents, and showing the rope around the vietim’s neék. The Court further finds that the

photograplts also support one of Petitioner’s defense theories that the Cooper brothers committed .
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the murder, by showing the mulﬁple skull fractures that Dr Field test:ﬁed was the cause of

death. The Court finds.that the photographs had a lot of probatlvc value, for the State and the

. Petitioner. Therefore, the Court concludesthat defense couns_el’s decision was not deficient

ﬁnder an objective standard of reasonable;nc;ss.

- 25 Petltxoner further.asserts that defense counsel faﬂed 1o call Petmoner 8 mother as-

_ an.alibi witness. In Syllabus Point.2 of State V. Glover supra, the Supreme Court stated' :

“Ineffective agsistance of counsel is established when itis proved that counsel for.a c;i_mmgl
defendant failed to investigate adequately a purported alibi defense.and consequenitly failed to

contdct, Subpoena and call alibi witnesses who were willing and able to testify for the defendant

" in a case in which the alibi was the defendant's sele possible defense or a material defense,” See

Srate v. Chamberlain, 178 W.Va. 420, 359 8,8.2d 858 (1987). The Supreme Coutt declined to
hold in Glover thét the unexplainéd failure 1o give 2 notice of alibi, by itself, would demoiistrate
ineffective assistance, State v. England, 180 W.Va. 342,376 8.E.2d 548 (1988). Instead, the
determination of whether ﬁe failure 1o file a notice of alibi defense within the requirements of
W.Va.R.Crim.P. 12.1 constitutes ineffective assistance of counsel depends on the facts and
circumstanccs of each case. State v. Glover, 183 W.Va, 431, 433-34, 396 S.E.24 198, 200-

01 (1990). | |

26.  Here, the Court finds that Petitioner’s discovery response filed before trial

indicated only two potential alibi witnesses; Amy Bogserman, Petitioner’s girlftiend, and

Mildred Cooper, Petitioner’s grandmother, The Court further finds that during trial, Pet,i_tilgr_ter.
and Ms. Bosserman testified that they were alone together on the evenings of June 29 and June

30, (Tr. 64:4, 64:23, 66:11, 67:12, 67:22, 129:22, 132:6; Aug. 4, 2004.) The Court ﬁnfﬂ'le; finds

_that Petitioner aﬁ_d Ms. Bosserman did not testify that they were in the company of Petitioner’s
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mother during the times when the murdey was committed. Therefore, the Court concludes that
defense counsel’s decision was not deficient under an objccﬁve- standard of reasorableness.

27.  Petitioner further asserts that defense counsel failed toadvise Petitioner that the
defense could move o bifurcate the trial into a guilt phasf_: and a mercy phasc an_d that gief@nsg -
counsel failed to make such a motion. With regard to bifurcation, the Supreme Court has stated

Related to the issue of failure to call charagter witnesses is the appellant's clann -

that counsel failed to discuss bifurcation of the irial with the appellanit and failed -

to utilize it as a vehicle to introduce, mitigating gvidence en the.appellant's behalf

Having found that counsel's dectsum not to introduce character evidence was. not

deficient, we likewise find that trial counsel's decision not to move to bifurcate

the trial did not constitute ineffective assistance of counsel, Clearly, counsel's
decision to not present chatacter. evidence obviated any need for a bifurcated trial,
Stafe ex-rel. Kitchen v. Painter, 226 W.Va, 278, 290, fn. 11, 700 S.E.2d 489, 501, fn. 11 (2010).

28.  Here, the Court finds that the _clgéigion to not have a bifurcated trial was atrial
_factic taken by Petitioner’s experienced defense coungel. The Court further finds thata
 bifurcated trial would have allowed the State to introduce evidence of Petitioner’s prior crimin_al
history and prior bad acts as shown in the two 404(b) disclogures, most of which were excluded

By pretrial rulings as not being admissible during ’;lgé guilt phase of the trial. However, such
evidence would have been admissible-during the penalty phase of a bifurcated proceeding. Sse
State ex rel. Dunlap v. McBride, 225 W .Va, 192, 691 S.E.2d 183.(2010). Furthermore, the Court
finds that defense counsel did establish to the jury that Petitioner was twenty-one years of age,
that he was.a father, and that he was employed at the time of the erime. Therefore, the Court
concludes that defense counsel’s decision was not deficient under an objective standard of ~

* reasonableness.

29, Petitioner further asserts that defense counsel failed to prepare Petitioner to testify

at trial and failed to share any of the discovery materials with Petitioner. Petmoner asserts that if
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he had been ablé to review the police roparts in disoovary-,,he would not have conveyed to the
jury the 1mpressaon that he was deliberately lying 1o them. T’he Court beheves that defense

counsel did provide the discovery 1o Petltloner, Ms Bossennan, Petmoner s gxtlfnend testified

_‘that she and Petitioner’s mother.had seen and revwwed the discovery matenais (Tr 90'4—19

Aug. 4,2004.) Regardless, Petmoner still had to admit at trial, to the jury, about the multlple 11es -

he told to several police ofﬂcers during the 1nvest1gat10n Therefore, the Court concludes that

_ defense ecounsel’s dBClSlOIl was not deficient under an objectwe standard of reasonahleness

" 30. Pefitioner further asserts that d@fcnse counSel failed to properly mvesuga‘ce “The

'fulcrurn for any ineffective ass1stance of counsel claim is the adequacy of counsel's mvestlgauon

Although there is a strong presumption f that counsel's conduct falls within the w1de range of

1easoniable ﬁrofessional assistance, and judicial scrutmy of counsel's performance, rnust ba hxghly :

defereritial, counsel must at a minimum cpnduct areasongble investigation enablmg him or her

o rnake mformed decisions about how best to represent criinal clients. Thus, the presumptlon

is snnply mappropnate if counsei‘s strategic decisions are made after an madequatc
investigation.” Syllabus point 3, State ex rel, -Dymiel v, Legurs]g:,. 195 W.Va. 314,465 S.E2d 41 6 ]
(1995). | '

31.  Here, the Court finds that dofense cqt;ns§1 requested and was provided with
»disco‘v?;_ry. The Court further finds that Petitigner advancgs no specific allegations as to how

'défenSe'poun_sel failed to adequately investigate his ‘case. The Coutt further finds that Petitioner

does not indicate what such an investigation would have established or disclosed. The Couf__f

further ﬁnds that the State and defense counsel presented witnesses who testiﬁed with regard to
the wrench, the rope, and other items allegedly inthe trunk of Petitioner’s car.. The Court further

finds that Samantha Hayes testified that Stc_;‘p}_Lan.Cooper tatked about killing the viotim. (Tr.
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56:11, Aug. 4, 2004.) Therefofe.theCourt ¢on¢1udes that defense counsel’s.decision wag not

deficjent inder'an obj ectwe standard of rcasonableness ,
32, Althoughy this Court is not reqmred o address both prongs of the Strzpkland/Miller
test if the Petitioner fails to meet his burden on one prong, the Court has considered both prongs..

For the reasons stated above, the Cou}’t has coneluded that defense counsel’s decisions were not

. deficient under an objeétive standard of rgasoﬁablenegs. With regard to the second prong of the
test, the Court Tinds that the State had encugh gviﬂggcg 1o prove Petitioner’s guilt beyond a. .
" reasonable-doubt and no reasonable probability existed for the jury to find in_Pctitiémr'sifg,vbr, '

‘but for errors of his defense co‘unsél, assuming, arguendo, that errors existed. The Couit finds

that both-Cooper brothers, who had obvious mental daﬁqia__ncies, testified that Petitioner

-strangled the victim, that Petitioner drove thiem to an unfamiliar area fo dunip the body, and that
théy later holped Petitioner abandon his vehicle at a parking lot in the State.of Maryland. The -

 Court further finds that Petitioner testified in his own d_éfénse and even presented an alibj

witness. However, the Court believes that the jury found the Coopers fo be more credible than
the Petitioner. In sum, the Court concludes that Petiuoner did not have ineffective asmstance of
counsel and that he is not entitled to any reli@f on this ground

Insy ;.ficienc C_of ‘Evidence

33, “Exceptin extraordmary cu‘cumstauces, on a petition for habeas corpus, an
appellate court is not entitled to review the sufﬁc1ency of the evidence.” Cannellas v McKenzre, ‘
160 W.Va. 431, 436, 236 S.E.2d 327, 331 (W.Va. 1977) (citing Riffle v. King, 302 F.Supp. 992
(N.D.W.Va. 1969), and Young v. Boles, 343 F.2d 136 (4th Cir. 1965)).

34.  The Supreme Court hgs proxiid@d guidance w1th regard to considering the

sufficiency of the evidence on an appeal;
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The function of an appellate court when reviéwing the sufficiency of the evidence
to support a criminal conviction is to cxamine the evidence admitted at trial to
‘determine whether such evidence, if believed, js sufficient to convincg a
reasonable person of the défendant's guilt beyond 2 reasonable doubt. Thus, the
 relevant inquiry is whethey,-after view ing the'evidence in the light most favorable
" to the prosecution, any rational tiier -of fact could have found the essential
elements of the erime proved beyond a reasonable’ doubt. ' !

© Syl. pt. 1, State v. Guthrie, 194 W. Va. 657, 461 8.E.2d 163 (1593).
35.  Further,

A oriminal defendant challenging the, sufficiency. of the evidcﬁcc to. support ’.'a o
conviction takes on a heavy burden, -An-appellate court must review all the
- evidence, whether direct or cirgumstantial, in the light most faverable to the

_prosecution and must credit all iz ferences and oredibility assessments that the juty
" might have drawn in favor of the  prosecution. The evidence need not be
" inconsistent with every conclusion save that of gnilt so long as the jury can find |
guilt beyond a reasonable doubt, Credibility-determinations are for a jury and not
an appellate court. Finally, a jury verdict shoyld be set aside only when the record
contains no cvidence, regardless of how it is weighed, from which the jury could
. find guilt beyond a reasonable -doubt, To the extent that our prior cases are

. inconsistent, they are expréssly overruled,
Syl pt. 3, id. In addition,
[Glreat defetence should be afforded to-the decision of the jury, because the jury

has heard all the evidence, and has had the opporiunity to-weigh the credibility of
witnesses and the strength of the evidence. “The jury is the trier of the facts and in

performing that duty it is the sole judge as to the weight of the evidence and the
credibility of the witnesses.” o

State v. Thornton, 228 W.Va, 449, 460, 720 8 E.2d 572, 583 (2011) (quoting syl. pt. 2, State v.
' Bailey, 151 W.Va. 796, 155 S.E.2d 850 (1967)), |
: _ 36. _ Here, Petitioner asserts that fo be found guilty of murder in'the first degree, the-
State 'n‘mst prove ‘be}r('m,d a reasonable gioﬁbt thiat the defendant intentionally and deliﬁgra,tely .
took the life of another. Petitioner argues tha;t the only evideﬁce of Petitioner’s intcm or
deliberation regar&,ing ‘th__e victim'’s death, and th;f.v only evidence that -Petitit;her was cven present

at the crime scene, came from the inconsistent trial testimony of the Cooper brothers.
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37.  Petitioner further argues that néw gvidence exists iﬁ t_h‘é -fOl'lil ofa II_etter. frgm Seott
Cooper, wherein Scott admitted that he committed the murder.

38, The Court finds extraardiﬂary cireumstances do not exist for the Court 1.39_ @i;‘si'd_er
the sufficiency of the evidence, However, the Court does find that although there was’ Iittlc |

physical evidence. connectmg Petitioner to the arime, thejury obvmusly found the- Cooper

. brothers. to be credible witnesses, dcspxte the inconsistencies in parts of their testunony The

Court further finds that Petitioner’s defense counsel was not 1nvolv_ed in the pr-_;mmgl. cgs_f;, with

regard to-the letter that was allegedly from Scott Cooper and this is not a proper ground inthis

habeas proceedmg The Court riotes that the purpnrted letter was the basis fora matmn for new

trial and after several hearings, the métion was denied hecause the letter could not be

authénticateci.

: Fa:lure to Preser_;_""e‘ terial | Evidence

‘39, A tnal court should consider three factors in- determining the consequences of thc

 State’s failure to preserve evidence: (1) the degr@é of riegligence or bad faith qulvad; (2) the

importance of the missing evidence considering the probatxvc vatue and reliability of secondary
or substitute evidence that remains available; and (3) the sufficlency of other evidenee produced

at the trial to sustain the conviction.' State v, Grz’mes, 226 W.Va. 411, 418, 701 S.E.2d 449,

456 (2009) (citing State v. Osakalumi, 194 W.Va, 758, 461 $.E.2d 504 (1995)).

40,  Here, Petitioner asserts thiat the State breached its duty to preserve evidence by

cleanisig the cinder blocks found in the lake. Petitioner argues (1) that the State was ﬁcgligicn’f in

cleaning away evidence that could have shown ]iolw long the blocks were in the lake; @) t_hgﬁ the

silt and other debris cleaned from the blocks were probative to show how long the blocks were in

the lake and would likely have impeached Stephen and Scott Coopé;s’ testimony; and (3) that
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Petitioner would not have been convicted without the testimony of the Coopers ba@;a\;'s_'e the
rémaining evidence was insufﬁcieni to sustain a copyggtipn,
41.  The.Court finds that there is no evidence that the State was negligent in éxtracting

the cinder blocks from the lake or that the State failed top‘zessi'Ve evidence by alterifig or

_ cleaningthe cinder blocks. The Couirt further finds that Petitioner has proffered ﬁb;gg‘:ient_i_ﬁé_ o

basis that thie silt or other debris could bﬂ-gn_aly'zeﬁ to determine the length of time 'gl_';&'gi,néer
‘blocks were in the lake. Therefore, the Court-conelydes that the State did not fail to préserve -
material evidence.

Admission.of Prejudicial 404(b) Evi

42.  Here, Petitioner allég;s that the t;.’i‘,al coq‘rtimpr;opgrly admitted evidence af two
“B‘ad acts™: (1) alleged abandonment of Peﬁﬁpqer?s vehicle; and (2) alleged choking of |
. Peﬁtioner’.; girlfriend. ' |
45, Rule 404(b) of the West Virginia Rules of Evidence stafes:

* Other Crimes, Wrongs, or Acls. Evid@néi@ of other crimes, \a}rongs, or acts is not
admissible to prove the character of a person in order to show that he or she acted

in conformity therewith. It may, however, be ‘admissible for other purposes, ‘such

" as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

ahsence of mistake or accident, provided that upon requést by -the accused, the

prosecution in & criminal case shall provide reasonable nofice in advance of trial,
or during trial if the court excusgs prefrial notice on good cause shown, of the
general nature of any such evidence it infends to introduce at trial.
44, In determining whether the admissibility of evidence of “sther bad acts” is
. governed by Rule 404(b), the first determination is whether the evidence is “intrinsic” or
“extrinsic.” State v. LaRock, 196 W.Va, 294, 470 S/E.2d 613 (1996) (citing United States v.
 Williams, 900 F.2d 823, 825 (5th Cir.1990)).

“Other act’ evidence is “intringic’ when the evidence of the c_;ﬂ}ef act and the
evidence of the crime charged are ‘inextricably intertwined” or both acts are part

of a ‘single criminal episode’ or the other acls were ‘necessary preliminaries' {o
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the crime charged. (Citations omitted). If the pﬁqﬁ’cr'_ﬁtS' in to- the “i_nt;’insié”
" category, cvidence of other crimes should not be suppressed when those facts

~ come in as res gestae-as part and pareel of the proof chargéd in the indictment.
See United States v. Masters, 622 F,2d.83, 86 (4th Cir.1980) (stating evidence.is
admissible when it provides the context of the crime, “is necessary to a ‘full -

presentation’ of the case, or i5 .., appropriate in order ‘to complete the sfory of the
crifie on trial by proving its immediate contéxt of the “res pestde” ™ *). (Citations
-~ omitted).... ‘ . ‘

LaRock 196 W.Va. at 312 n. 29, 470 S.E.2d a1 631 n,29.

45. | “Hyents, declarations and circumstances which aré neat in t.ime., causally
coﬁnected with, and illustrative of transaptions being investigated are penerally considered res
. gestae and admissible at trial.” Stafe v, Dennls, 216 W.Va. 331,.607 8.E.2d 437 (2004) (qggt_ing _
syl. Pt. 3,‘State v, Ferguson, 165 W.Va, 529,270 8.E.2d 1.5_6 (1980), overruled on other. gr;:rzjkﬁds
by State v. Kopa 173 W.Va. 43, 311 S.E.2d 412 (1983)). I—Imfgever, “[o]ther criminal act
evi'denccadm_issible as part 'of the res gestae or same transggtio_n introduced for the purpose of
explaining the ciime charged must be confined to that ﬁhich is reasongbly necessary to
sccomplish such purpose.” Dennis, 216 W.Va. at 351,."607 S.E.2d at 457 (quotinlg syl.Pt, 1, .
State v, Spicer, 162 W.Va. 127, 245 8.E.2d 922 (}978)).

46.  InState v. Hutchinson, the Supreme Court held that Rule 404(b) did not apply
' where the “other bad acts” of the dgfendan;t,:whigh ingluded threatening to kill va_r';éqs people |
shortly before the fatal shooting of the victim, constityted intrinsic evidence and wl:ré admitt?;i
to complete the story of the victim’s death, Stare v G‘r;‘meg, 226 W.Va. 411, 701 S.E.2d 449 |
(2009) (citing Hutchinson, 215 W.Va. 313, 599 8.E.2d 736 (2004)).

47. The Court finds that the abandbnment of P;éf;it'igner’s vehicle was not 2 404(b)
issue znd that the irial court considered this issue.during the trial. (Tr. 111:14-1 17:21, Avug. 2,
2004.) The Court finds that the abandoned vehiele was part of the res gestae of the crime and

was admissible evidence. The Court further finds that the State’s cross-examination of Ms.
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Bosserman was proper impeachment of a wimgés and was not governed by 404(b). The Court
beheves that the probative value outweighed any prejudicial ¢ effect because it was used to-
nnpeach the credibility-of Petitioner’s.sole alibi- witness, Therefore, the Court concludes that: the
trial court did not adrmt prejudicial 404(!3) evidenge, -

Failureto Call M listrial _.Due; er Voir Dire

48.  Here, Peutxoner allegas that during Yoir du'e a-prospective juror, Ms Haaly, _
announced to the rest of the jury pool that, ™1 know the Defendant from a previous placement
that he was in.” (Tr. 9:15-16, Aug,.2,2004,) At this point, counse] approached the-bench and
' defens@:counse} moved to poll a new, jurj',' which was denied, but the ixial court did grant defense
counsel’s motion to strike that juror for cause, (T, 9:1774_2:10, Aug. 2,2004.)

49.  Theright to an impartial and objective jury is a fundamental right. Tﬁe Sgp;-f@me' |
Coutt held in Syllabus Point 4 of Srate v, Peacher that, “The right to a trial by an jmpartial,
objective jury in & criminal case is a fundamental right guaranteed by the Sixth.and Eour;g@nth
" Amendments of the United States Constitution and Article IT], Section 14, of the West Vii'gii}ia"

- Constitution. A meaningful and effe;:_tive voir dire of the jury panel is ngcessary to effectggj:e-that
fundamental right” 167 W.Va. 540, 280 1,2 559 (1981).

50. InState ex rel. Kitchen v, Painter, the Supreme Court stated, “[Blecause the
‘prospective jurors at issue did not sit on the app@llant’s jury, the appellant is unable to show that.
the jury in his trial was not impartial: and objective, The most that the appellant can show is a
violation of his right to a jury panel of twenty jurors free from exceptlon under W. 'Va Code- §
62-3-3 (1949).” 226 W.Va. 278, 295-96, 700 S.B.2d 489, 506-07 (2010).

~ 51, However, as the Suﬁaremg Court efipla‘inegl in State v. Phillips, a violation q_f w.-

- Va.Code § 62—3-3 is not constitutiona] erroft,
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The mere presence of a biased prospeetive juror on a jury panel, aithough
E:_ndcsirable,.docs not threaten a defendant’s constitutiorial right to an imipartial
Jury if the biased panel member does niot actudlly serve on.the jury that convicts
* the defendant. Although a.defendant may be forced 10 use a peremptory challenge
to remove a juror that should have been removed for cause does not alone
invalidate the fact the juror was {thereby removed from the jury as effectively as if
the trial court had excused him for cavse, Peremptory challenges.are merely a
_means of achieving an impartial jury, They ate-neither mandated by the United
Stites or the West Virginia Constifution nor of constitutional dimension.and we
will not permit the loss of a peremptory challenge 1o establish the breach of a
constitutional guarantee in this context, '
194 W.Va. 569, 587, 461 8.E.2d 75, 93.(1995) (citations, internal brackets, and 'qugta.tions marks - -
omiited).
52.  The purpose of voir dire is to obtain a pane! of jurors free from bias or prejudice.
State v. Harshbarger, 170 W.Va. 401, 294 §.E.2d 254, 256 (1982). “The relovant test for -
determining whether a juror is biased is whether the juror had such a fixed opinion that he or she
eould not judge iﬂlpartially the guilt of the defendant.” Syllabus Point 4, in part, State v, Miller,
197 W.Va. 588, 476 S.E.2d 535 (1996). “Actual bias can be shown either by a juror's own
admission of bias or by proof of specific facts which show the juror has such prejudice ot
connection With the parties at trial that bigs is presumed.” Id.

53, “¢“A trial court's failure 1o remove 4 bigsed juror from a jury panel does not

violate a defendant's right to a trial by an impartial jury as guaranteed by the Sixth and

. .Fourteenth Amendments to the United States Constitution and by Section 14 of Article HI of the

West Virginia Constitution. In order to succesd ina claim that his or her constitutignal nght to an
impartial jury was violated, a defendant must affirmatively show prejudice.” Syl.‘ Pt. 7, S_@e‘ v,
Phillips, 194 W.Va. 569; 461 S.E.2d 75 (1995)." Syllabus Point 6, State ex rel. Quinones v. -
Rubenstein, 218 W.Va. 388, 624 S.E.2d 825 (2005).” Syllabus Point 6, Sr&re ex rel. Fa?mer '

McBride, 224 W.Va. 469, 686 S.E.2d 609 (2009),
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54.  The Court finds that there was no special giferifion brought to-Ms. Healy’s
statetitent, The Court further finds-that Ms, Healy-did nof elaborate on what she meant by saying
“plaﬁément” and there is no indication that ,thf_s jury parel thoughit she meant incarceration or

other éonﬂnqment. The Court further finds fhat the trial court made further inquiries of the jury

panel, after that particular comment, if there was any reason that théy had a bias.or prejudice

against Petitioner and none of the jurors stated that they were inﬂuc'ﬁc_ed by Ms. Healy’s '

statement. The Court further finds that Ms, ;Ha‘aly.,did not serve on the jury that cpnvicteq thie -

Petitioner, Therefore, the Court concludes that Petitioner is unable t6 show a violation under the

State and federal constitutions regarding his right to an impartial, objective jury. Therefore, the
Court concludes that the trial court did not err in failing to call a mistrial during voir dire,

Misconduct - .

55.  Here, Petitioner alleges that the Prpsecu_ti_ng A_ttorney puri:oscly framed questions
to elicit hearsay responses on three separate oceasions and laughed about the defense objeetions
o the hearsay. (Tr, 132:12-13, 23-24; 138:10-142115, Aug. 2, 2004.) Petitioner argues that this
condret misled the jury because the constant objections and laughter gave the jury the false
impression that the defense had something to hide, Petiﬁ,oner further argues that the Prosecutor
said defense counsel jumped up like _a'jackein-.théwbox. (Tr. 142:12-13, Aug. 2, 2004.)

56, The Sﬁprcmc Court has stated: |

The prosecuting attomey occui::i@s 8 guasi—judiciﬁi position in the trial of a

criminal case. In keeping with this position; he is required to avoid the role-of a -

partisan, eager to convict, and -n‘h_is._t deal Ifaixly with the accused as well ‘zs the
other participants in the trial. It is the prosetutor's duty to set a tone of fairness

and impartiality, and while he may and should vigorously pursue the State's case,
in so doing he must not abandon the.quasi-judicial role with which he is cloaked -

under the law.
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State v. Kendall, 219 W.Va. 686, 690-91, 639 8.E.2d 778, 782-83 (2006) (quoting State v, B__Oyd,
160 W.Va. 234, 233 S.E.2d 710 (1977),
57. Syllabus point six of State v. Sugg, alsp provxdes as follows:
- Four factors are taken mto accouit in detenninmg whether improper prosectitorial . -

. ‘commeiit is s0. damagmg as o fequite reversal: (1) the degree to which the
prosecutor’s remarks have a tendency to mislcad the jury and to preJudice the -
accused; (2) whether the remarks were isolated or. extensive; (3) absent-the
remarks, the strength of competent proof introdueed to establish the guilt of the
accused; and (4) whether the comments were dehbcrately placed before the jury

to divert attention to. extrancous matfers. '
193 W.Va. 388, 456 S.E.2d 469 (1995).

58. - The Court finds that the Petltmnar presanted no evidence showing that the
Prosecutor’s actions prejudiced him. The Court has _cpnsid_jer_ed thfa.four factors from Sugg and .
finds 1t unlikely that the Prosecufor’s remark about defense pdunsel jumpiﬁg up like a' i ac_k—in-
the-box misled the jury because it was an isolated comment made out of the presenpé of the jury.

Although it may have been a bit improper for the Prosecutor to laugh in the présqnde of the jury,

the Court finds it was likewise an isolated action, The Court further finds that the Pros@?u‘_cor dsd

* not intentionally elicit hearsay testimony from the witnesges. Rather, the witnesses were lay

‘people who answered in what would be hearsay testimony from-the victim. Therefore, the Court

concludes that there was no. prosecutorial missonduct.

_ Fall ,re__u {e) I;_}v_ t
- 59, Here, Petitioner alleges that defense counsel failed to contact witnesses, faﬂed to
ctirﬁaét potential witnesses, and failed to retain essential experts.
60.  Tor the reasons stated-in paagraphs 22, 23; 25,26, 30, and 31, supra, the Court -

concludes that Petitioner is not entifled to any relief with regard to this ground.
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' 61.  The Petitioner did not make any allegations of any Federal grounds in his
Arended Petition or Memorandum and _th@;qfore:; the Court makes no findings rt_héur'g‘gn.
62. 'The Court concludes that an gﬁidé@;igry héating is not-reguire_d fé__r the Court to
I‘ﬁak'é»:!ﬁhese findings and conclusions inasmuch és all .o,f the grounds alic_s_ggd can .reacﬁily be

determiﬁed by reference to the record in State.v. B

an Michael Nenigar, Hampshire County

Criminal Action Number 04-F-30. See e.g, Perdue v, Coiner, 156 W.Va. 467,194 S E2d 657

(1973): State ex rel. Waldron v. Scott, 2;2.2 W.Va, 122, 663 S.E.2d 576 (2008) (per curiam). -
WHEREEQR_E.ﬂae Court does hereby ADJUDGE and ORDER that the Amended
Petition for Wit of Habeas Corpus is DENIED, |
 Ttis further ORDERED:
% The Circuit Clerk shall send true copi_és of this Order to th'lé‘; Prosecuting Attorngy of
| Hampshire County, Counsel for the Petitioner, and to the Petitioner.
Caa/l_*i* The objection of the parties to any and all adverse rulings is noted,

% . Nothing further is remaining to be done in this matter, and the Circuit Clerk shall

remove this action from the docket and place it among the matters ended.

ENTERED this / zé%ay of ;

JUDGE

ﬁaM#}“/ﬁ/ Fe 4».,«//«9
ScwioR Séaras Tﬂ'd{fﬁ
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