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MEMORANDUM DECISION

Petitioner A1 Walton’s Bonding Incorpted, as surety for Delbert Ratliffdefendant
below), by counsel Christopher S. Moorehead, agpe Circuit Court of Webster County’s
order entered on August 22, 2011, denying the metdirbail proceeds posted by petitioner on
behalf of Defendant Ratliff. The State of Westgiiia, by counsel Barbara H. Allen, has filed
its response.

This Court has considered the parties’ briefstaedecord on appeal. The facts and legal
arguments are adequately presented, and the dedigimcess would not be significantly aided
by oral argument. Upon consideration of the stahdzr review, the briefs, and the record
presented, the Court finds no substantial questioraw and no prejudicial error. For these
reasons, a memorandum decision is appropriate Uder21 of the Revised Rules of Appellate
Procedure.

Petitioner A1 Walton’s Bonding Incorporated (“Algpid a $10,000 bond on behalf of
Defendant Delbert Ratliff. Defendant Ratliff didtrappear at a hearing on January 10, 2011, but
the circuit court noted that it received a lettadicating that Defendant Ratliff was undergoing
medical treatment and should be excused from saadirig. Ten days later, Defendant Ratliff
again failed to appear for a hearing. At that tites, circuit court issued a capias warrant for
Defendant Ratliff, and ordered that he be placeti@ne confinement once apprehended. In the
capias order, the circuit court set a hearing febrkary 2, 2011, and stated that “Walton
Bonding Company shall appear to show cause whyaonel posted in this matter should not be
forfeited.” The capias order was sent to Petitiohttwice via facsimile, and once via first class
mail. Prior to the February 2, 2011, hearing, thesWVirginia State Police apprehended
Defendant Ratliff. Without conferring with counséletitioner Alchose not to appear for the
February 2, 2011, hearing, and on February 16, 20&Icircuit court entered an order requiring
the bond company to forfeit the bond. Petitionerpaid the bond to the circuit court, and moved

! While Delbert Ratliff is the named defendant instimatter, the true party in interest is Al
Walton’s Bonding Incorporated, as surety for Ratlihus, A1 Walton Bonding will be referred
to as the petitioner herein.



for the return of forfeited bail proceeds. Afteh@aring, the circuit court denied the motion, and
found that the bail bondsman did not return theedi@ént to custody in this matter and that the
bondsman had adequate notice of the forfeituregadiogs in this matter, but failed to show
cause as to why he should not be required to fatfeibond.

“A trial court's decision on whether to remit, emdRule 46(e)(4) of the West Virginia
Rules of Criminal Procedure, a previously forfeitedl bond will be reviewed by this Court
under an abuse of discretion standard.” Syl. Ptate v. Hedrick, 204 W.Va. 547, 514 S.E.2d
397 (1999). Moreover, the Court has found thathgtsurety bears the burden of establishing
that the trial court abused its discretion in refggo remit, pursuant to Rule 46(e)(4) of the West
Virginia Rules of Criminal Procedure, all or paftaopreviously forfeited bail bond.” Syl. Pt. 2,
id.

On appeal, petitioner first argues that the circourt erred in denying motion for the
return of forfeited bail proceeds, because thelmmidsman did not take Ratliff into custody, and
because of the late filing of petitioner’s motidtetitioner argues that West Virginia Code § 62-
1C-12(b) is ambiguous, as it states “bail bondsmedumrns the defendant to the custody of the
court,” but does not specify whether the bondsmarstnphysically acquire custody of the
defendant or if simply causing the defendant tdtmight into custody is sufficient. Petitioner
asserts that the legislative intent was for thetifegyto be recovered, and that it should not nmatte
who actually recovers him. Moreover, petitionerusg that the circuit court could have remitted
part of the $10,500 bond pursuantHedrick. Petitioner also argues that there is no time éram
for pursuing the return of forfeited bail proceedad that West Virginia Code § 62-1C-12(b)
provides that the money can be recovered withinyears.

In response, the State first notes that petitiaidr not refer toHedrick below, and
therefore cannot complain that a filedrick analysis was not performed in this matter. The
State also argues that even iHadrick analysis was proper, the circuit court did notsabiis
discretion in denying the bonding company’s motionrelief. The State notes that petitioner
merely secured a bail piece, after Ratliff was eppnded. In contrast, iedrick, the bonding
company conducted a diligent search for the defeinataits own expense, but thkedrick Court
still found that this was insufficient to justifgmission of bail. The State argues that even if the
circuit court erred in concluding that petitioneféslure to return the defendant to custody made
petitioner ineligible to seek relief under West ¢fiia Code 8 62-1C-12(b), the error was
harmless.

Secondly, petitioner argues that the case had ruuserocedural errors, including the
failure of the State to file a motion to revokeforfeit the bail bond; the failure of the circuit
court to find that petitioner willfully failed toppear; and the fact that the circuit court gave
insufficient notice between the January 20, 20Ehrimg and the February 2, 2011, show cause
hearing. Petitioner argues that the bond was segynmevoked by the circuit court’'s own
initiative. Additionally, at no time did the cirducourt make a finding that petitioner willfully
failed to appear. Defendant Ratliff alleges thataes told by an attorney other than his criminal
attorney that he did not need to appear for theag20, 2011, hearing, and he had documented
health problems during this period. Petitioner A&oacomplains that there was insufficient



notice provided between the two hearings, as BeétiAl was only provided seven days’ notice
of the date of the show cause hearing, instealeofd@quired ten days.

In response, the State admits that the circuitrtcaever made a finding that the
petitioner’s failure to appear was willful or withibjust cause; however, petitioner waived the
right to complain by failing to appear at the fatdee hearing, despite having actual notice of the
show cause order commanding petitioner’'s appeardriee State argues thiiedrick supports
its argument, because petitioner in this matter ofessional bonding company which had no
excuse for not attending the hearing. As to thénignof the show cause hearing, the State argues
that petitioner was given thirteen days’ noticed dhat the order was sent via facsimile to
petitioner twice on the day it was entered. Thegjardless of whether notice was sent via
certified mail, petitioner had timely notice purati#go West Virginia Code 8§ 62-1C-9.

Finally, petitioner argues that the surety newseived proper notice of the show cause
hearing, other than by facsimile, and was nevevigeal an opportunity to object to the entry of
the February 2, 2011, order, nor any of the pridiecs related to the forfeiture of the bail bond.
Petitioner argues that it was entitled to notice eertified mail. Further, petitioner argues that
pursuant to Rule 24.01(c) of the West Virginia T@aurt Rules, it was entitled to a copy of the
proposed order in this matter, which was neverrgive

The State argues that petitioner had actual naticehe hearing via two different
facsimiles. Thus, regardless of whether notice sast certified mail, petitioner had timely
notice pursuant to West Virginia Code § 62-1C-9e Btate again argues that by not appearing,
petitioner forfeited its right to complain, asstundisputed that petitioner had actual noticénef t
hearing. The State also argues that although qeiti did not receive a copy of the circuit
court’s forfeiture order until thirteen days aftewas entered, it did not file either a motion for
relief from judgment pursuant to West Virginia Raule Civil Procedure Rule 60(b) or an appeal
from the order. By the time the circuit court wag pn notice of the alleged irregularities in the
forfeiture proceedings, the funds were alreadyuisid to the State Treasurer. Moreover, since
the company elected not to attend the forfeituiaing, it was not required under Rule 24.01 of
the West Virginia Trial Court rules to receive ggmf the order with the opportunity to note
objections thereto.

In relation to a motion to remit bond, this Couastfound as follows:

When a trial court is asked to remit all or paragbreviously forfeited bail bond,
pursuant to Rule 46(e)(4) of the West Virginia Ruté Criminal Procedure, the
court shall consider the following criteria to tietent that they are relevant to the
particular case under consideration: (1) the wilkss of the defendant's breach
of the bond's conditions; (2) the cost, inconveoéeand prejudice suffered by the
government as a result of the breach; (3) the amotielay caused by the
defendant's default and the stage of the procesdaghe time of his or her
disappearance; (4) the appropriateness of the amolurthe bond; (5) the
participation of the bondsman in rearresting themigant; (6) whether the surety
is a professional or a friend or member of the wedat's family; (7) the public
interest and necessity of effectuating the appearahthe defendant; and (8) any



explanation or mitigating factors presented by dieéendant. These factors are
intended as a guide and do not represent an exielst of all of the factors that
may be relevant in a particular case. All of thetdes need not be resolved in the
State's favor for the trial court to deny remissioriull or in part. Moreover, it is
for the trial court to determine the weight to beeg to each of these various
factors.

Syl. Pt. 3,id. Upon examination of these factors, this Courtl§imo error in the circuit court’s
denial of petitioner's request to remit bond. Reti¢ér is a professional bond company and
admits that it failed to rearrest the defendanisTourt finds no merit in petitioner’'s alleged
procedural errors and notes that petitioner hadahatotice of the show cause hearing, but
admits that it chose not to attend.

For the foregoing reasons, we affirm the circuiints decision.

Affirmed.
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