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CHIEF JUSTICE KETCHUM délivered the opinion of the Court.



JUSTICE DAVIS concursand reservestheright to filea concurring opinion.

JUSTICE WORKMAN concurs, in part, and dissents, in part, and reservestheright tofile
a concurring and dissenting opinion.

JUSTICE BENJAMIN disqualified.



SYLLABUSBY THE COURT

1. The horizontal gaze nystagmus test is a fieldristy test, and a driver's
performance on the test is admissible as eviddratehe driver may have consumed alcohol and
may, therefore, be impaired. The results of theézbatal gaze nystagmus test are entitled to no

greater weight than other field sobriety tests sagcthe walk-and-turn test and the one-leg stastd te

2. Upon a challenge by the driver of a motor viehic the admission in evidence of
the results of the horizontal gaze nystagmus tiestpolice officer who administered the test, if
asked, should be prepared to give testimony comgemhether he or she was properly trained in
conducting the test, and assessing the resules;dardance with the protocol sanctioned by the
National Highway Traffic Safety Administration anehether, and in what manner, he or she

complied with that training in administering thettéo the driver.

3. A drivers license to operate a motor vehicte this State cannot be
administratively revoked solely and exclusively e results of the driver's horizontal gaze
nystagmus test. Rather, additional evidence ijucmtion with the horizontal gaze nystagmus test
is required for revocation: for example, the reswlt other field sobriety tests; the results of a
secondary chemical test; whether the vehicle waasving on the highway; whether the driver
admitted consuming an alcoholic beverage; whetherdriver exhibited glassy eyes or slurred

speech; and/or whether the odor of an alcoholietzge was detected.



4. *"Sobriety checkpoint roadblocks are constitadlowhen conducted within
predetermined operational guidelines which minintieeintrusion on the individual and mitigate
the discretion vested in police officers at thengce Syl. pt. 1Carte v. Cling 194 W.Va. 233, 460

S.E.2d 48 (1995).

5. “A person who wishes to challenge official g@diance with and adherence to
sobriety checkpoint operational guidelines shatgvritten notice of that intent to the commissione
of motor vehicles prior to the administrative reatbon hearing which is conducted pursuant to

W.Va. Code § 17C-5A-2."  Syl. pt. Carte v. Cling 194 W.Va. 233, 460 S.E.2d 48 (1995).

6. “Where there is a direct conflict in the a&i evidence upon which an agency
proposes to act, the agency may not select one@uarstthe evidence over the conflicting version
unless the conflict is resolved by a reasoned atclibate decision, weighing and explaining the
choices made and rendering its decision capablevaéw by an appellate court.” Syl. pt. 6,

Muscatell v. Cline, Comm’r196 W.Va. 588, 474 S.E.2d 518 (1996).



Ketchum, C. J.:

This case is before this Court upon the appealrod@e J. White, Jr., (“White”) from the
December 13, 2010, order of the Circuit Court oh&aha County. The order affirmed the decision
of the Commissioner of the West Virginia Division\otor Vehicles to revoke White’s license to
operate a motor vehicle in this State for six menthThe basis of the revocation was the
determination of a police officer at a sobriety dtoint that White was driving while under the
influence of alcohol. White denies that he wasaurtie influence of alcohol, challenges the
admissibility of the horizontal gaze nystagmus testan indicator that he was intoxicated, and

challenges the lawfulness of the sobriety checkpoin

Upon careful examination of the record and thefsr@d argument of counsel, this Court
is of the opinion that the order of the circuit daaffirming the Commissioner’s decision to revoke
White’s license should be reversed. In so ruladthough this Court confirms and clarifies the
admissibility of evidence concerning the horizogfare nystagmus test as a field sobriety test, we
conclude that White is entitled to a new admiaiste hearing based upon his challenge to the

sobriety checkpoint.

Accordingly, the December 13, 2010, order of thecd@t Court of Kanawha County is
reversed, and this case is remanded to the admatnie level solely on the issue of the lawfulness

of the sobriety checkpoint.



.
Factual Background

On July 6, 2007, at 8:22 p.m., White, driving a dtayHighlander, was stopped by police
at a sobriety checkpoint on MacCorkle Avenue int@&séon, West Virginia. White, a 51 year-old
medical doctor, had worked ten hours that daylata hospital. White had not been speeding or
driving erratically and was calm and cooperativéhat checkpoint. Charleston Police Officer B.
Lightner, however, detected the odor of an alcahodiverage on White’s breath and noticed that
his eyes were glassy. White was unsteady in stgppit of his vehicle. White informed Officer

Lightner that he had consumed four beers over andmud a half period after leaving the hospital.

Officer Lightner directed White to perform threel@l sobriety tests: (1) the walk-and-turn
test, (2) the one-leg stand test and (3) the hot&@aze nystagmus test. According to Officer
Lightner, White failed all three tests and alsdef@ia preliminary breath te$tWhite’s secondary
chemical test, however, later conducted at theepalepartment, revealed a blood alcohol content

of .076, below the statutory limit of .08 in Westdinia. SeeW.Va. Codel7C-5A-1 [2004F See

White explained that he actually drank three 16ceurans of beer, the equivalent of four
regular size 12 ounce cans of beer.

2 With regard to the horizontal gaze nystagmus thstInformation Sheet completed by
Officer Lightner stated that White failed the téste to: (1) lack of smooth pursuit, (2) distinct
nystagmus at maximum deviation and (3) onset aiagysus prior to 45 degrees.

® W.Va. Codel17C-5-8(a)(2) [2004], states:

Evidence that there was, at that time, more thea fiundredths of one
percent and less than eight hundredths of one pigttog weight, of alcohol in the
person’s blood is relevant evidence, but it is toobe given prima facie effect in

(continued...)



also, Code of State Rules: 64-10-1. [200&]seq(concerning methods and standards for chemical
tests for intoxication). Moreover, shortly aftaking the field sobriety tests, White, whose ledt

is about half an inch shorter than his right le¢pimed Officer Lightner that he walks with a limp.
White’s comment about his limp was noted in theview section of the police Information Sheet
completed that evening. Referring to the walk-&urd-and one-leg stand tests, White subsequently

testified that the limp affects his balance.

Officer Lightner placed White under arrest for ficdfense driving under the influence of
alcohol,W.Va. Codel7C-5-2 [2007], and filed a statement to thag@fvith the Division of Motor
Vehicles?

I.
Procedural Background

Soon after, White's license to operate a motor alehn this State was administratively

revoked for six months by the Division of Motor \feles. White, represented by counsel,

challenged the revocation, and an evidentiary hgamas conducted on April 23, 2008.

3(...continued)
indicating whether the person was under the infleesf alcohol.

However, subsection (d) &¥.Va. Codel7C-5-8 [2004], permits consideration of “other
competent evidence” on the question of whethepéison was under the influence of alcohol. We
also notaV.Va. Code60-6-24 [1981] (setting forth a chart for thamsition of alcohol in the blood
by number of drinks in relation to body weight).

* The record before this Court does not includermftion concerning the outcome of
White’s arrest which would have involved criminabpeedings separate from the revocation of his
driver’s license.



Two witnesses for the State testified: CharlestohcE Sergeant Shawn Williams and
Officer Lightner. Sergeant Williams, the policepdetment’s Highway Safety Director, supervised
the sobriety checkpoint on July 6, 2007, and testithat the checkpoint was established and
conducted pursuant to standardized, predetermueeélgnes. The location for the checkpoint, for
example, was selected on the basis of traffic veluecident data and alcohol related arrests. The
location was also selected on the basis of vigyaiti relation to motorists and police officers and
the availability of nearby parking areas. Williafugher testified that the media was advised ef th
checkpoint in advance by mass e-mail. Moreovel)iditis stated that a section of Kanawha
Boulevard, in Charleston, was selected as an alerroute for drivers seeking to avoid the

checkpoinf.

Officer Lightner testified that he had been trait@ddminister field sobriety tests, as were
other police officers in this State, pursuant ® mmanual issued by the National Highway Traffic
Safety Administration (“NHTSA”). Section VIII ohie manual is entitled “Concepts and Principles
of the Standardized Field Sobriety Tests” and ide&iinstructions for the walk-and-turn test, the
one-leg stand test and the horizontal gaze nystaggsti Officer Lightner testified that he expéadn
the horizontal gaze nystagmus test to White anthexgxl, and demonstrated, the walk-and-turn and

one-leg stand tests to him. White failed all thiests, as well as the preliminary breath test.

> As discusseihfra, Sergeant Williams’ testimony concerning the marinavhich the
sobriety checkpoint was established and conduetdted from White’s prehearing notice that the
legality of the checkpoint would be challengeSee Code of State Rules: § 91-1-3.4.1. [2005]
(Division of Motor Vehicles), and § 91-1-3.5.3. [] (Division of Motor Vehicles); syl. pt. 2,
Carte v. Cline, Comm;r194 W.Va. 233, 460 S.E.2d 48 (1995) (notice dfi@lenge to the validity
of a sobriety checkpoint shall be given prior te #uministrative revocation hearing).
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White objected to the submission by the Stateefidid sobriety tests and the results thereof
on the ground that a proper foundation for admissiathat evidence had not been established. In
addition, he asserted that the horizontal gazeagystis test should not be considered because it
lacked scientific reliability. White’s objectiomgere overruled by the hearing examiner. Moreover,
White asserted, unsuccessfully, that his cross-aatian concerning the validity of the sobriety
checkpoint was rendered ineffective because henwdoeen provided with a copy of the

standardized, predetermined guidelines referrdxy t8ergeant Williams..

During his subsequent testimony at the hearing,t&/tienied driving while under the
influence of alcohol and stated that his limp atelad sense of balance affected the way he stepped
out of the Toyota Highlander as well as his perfamge on the walk-and-turn and one-leg stand
tests. Moreover, emphasizing his medical trainiigjte testified that nystagmus of the eyes can

result from other causes, such as fatigue.

By decision effective May 11, 2009, the Commissrasfethe Division of Motor Vehicles
revoked White's license to operate a motor vehinléNest Virginia for six months. The
Commissioner stated:

The record will reflect that Sergeant Shawn Willsagave detailed testimony
as to the DUI Sobriety Checkpoint being set ugtoadance with the predetermined

guidelines. * * * [T]he totality of [OfficeLightner’s] observations regarding the
Respondent, including the non-structured deteclioes and structured field sobriety



tests, prove by a preponderance of the evidententhaperated a motor vehicle

while under the influence of alcohbl.

White appealed the decision pursuant to the ca@destises provision of the West Virginia
Administrative Procedures AdlV.Va. Code29A-5-4 [1998]. See W.Va. Codel7C-5A-2(a), ()
[2004]. The circuit court, however, relying on ttestimony of Officer Lightner and Sergeant
Williams before the Commissioner, entered an oodddecember 13, 2010, which affirmed the six

month revocation. The appeal to this Court folldwyeirsuant taV.Va. Code29A-6-1 [1964].

1.
Standar ds of Review
The primary standard of review in this matter isrfd inMuscatell v. Cline, Comm’r196
W.Va. 588, 474 S.E.2d 518 (1996), a driver’s adstrative license revocation case, syllabus point

1 of which holds:

On appeal of an administrative order from a circatirt, this Court is bound
by the statutory standards contained in W.Va. C8d29A-5-4(a) [concerning
contested cases under the West Virginia Adminisgd&rocedures Act] and reviews
guestions of law presentdd novofindings of fact by the administrative officeear
accorded deference unless the reviewing court\uedi¢he findings to be clearly
wrong.

® W.Va. Codel17C-5A-1 [2004], mandates administrative liceressecation for driving
while under the influence of alcohot driving while having a blood alcohol concentratmn08
or more.Segsyl. pt. 4Coll v. Cline, Comm’r202 W.Va. 599, 505 S.E.2d 662 (1998} Va. Code
17C-5A-1, does not require a chemical sobrietytteprove that a motorist was driving under the
influence of alcohol for purposes of an administetevocation of his or her driver’s license.).
Thus, White’s secondary chemical test result o6 Wé@s not an absolute defense in the revocation
proceeding.



In accord syl. pt. 1,Ullom v. Miller, Comm’r 227 W.Va. 1, 705 S.E.2d 111 (2010). Moreover,
W.Va. Code29A-5-4(g) [1988], of the Administrative ProcedsrAct provides that a reversal is

warrantedjnter alia, where the administrative decision is arbitrargt aapricious.

Also worth noting is the underlying preponderantéhe evidence standard pertaining to
administrative revocation proceedings. That stechigaset forth irAlbrecht v. Department of Motor
Vehicles 173 W.Va. 268, 314 S.E.2d 859 (1984), syllabusatgdof which holds:

Where there is evidence reflecting that a drives e@erating a motor vehicle

upon a public street or highway, exhibited symptashsntoxication, and had

consumed alcoholic beverages, this is sufficieabpunder a preponderance of the

evidence standard to warrant the administrativecation of his driver’s license for

driving under the influence of alcohol.

In accord syl. pt. 3 Groves v. Cicchirillp 225 W.Va. 474, 694 S.E.2d 639 (2010). In thgard,
we also note that the rules of evidence, as applietvil actions in the circuit courts of this $a

are to be followed in administrative license rexmrahearings conducted by the Division of Motor

Vehicles. W.Va. Codeg29A-5-2(a) [1964]; Code of State Rules: § 91-4-3.[2005].

V.
Discussion
White contends that the State failed to prove tigabperated his vehicle while under the
influence of alcohol. Moreover, he contends that@ommissioner’s revocation of his license was
arbitrary and capricious. In particular, White tards that the horizontal gaze nystagmus (“HGN”)

test should not have been considered by the Cononasbecause the test lacks scientific



reliability. He asserts, for example, that the:t€k) is highly subjective when administered by
police officers, (2) cannot be used to estimateveeds blood alcohol concentration, (3) may fajsel
indicate intoxication where blood alcohol concetdrais minimal, and (4) may falsely indicate
intoxication where the nystagmus results from otla@rses, such as fatigue, caffeine or neurologic
conditions. This Court first addresses White’slielmge to the HGN test. Thereafter, we address

White’s challenge to the sobriety checkpoint.

A.
The Horizontal Gaze Nystagmus Test is Admissible to Show Intoxication

In State v. Barkerl79 W.Va. 194, 366 S.E.2d 642 (1988), this Coenversed a criminal
conviction of third offense driving under the indloce of alcohol where the State failed to introduce
evidence showing the scientific reliability of tiest and where the arresting officer had usedettte t
to estimate the driver’s specific blood alcoholtest. The opinion iBarkerobserved:

Even if the HGN test were found to be reliable, easdesults admissible, we

would be left with the question of whether estinsaiéblood alcohol content based

on a driver’s performance of the HGN test are adinis. The HGN test is a field

sobriety test. A police officer’s testimony astdriver’s performance on other field

sobriety tests like finger-to-nose or walking time| is admissible at trial as evidence

that the driver was under the influence of alcoltabm the evidence presented, we

are not convinced that the HGN test should beledtib any more evidentiary value
than other field sobriety tests.

179 W.Va. at 198, 366 S.E.2d at 646. Accordingiylabus point 2 oBarkerholds: “Estimates
of blood alcohol content based on the Horizontadé€3dystagmus test are inadmissible as evidence

in a criminal trial.”



In at least 23 cases sinBarker, this Court has noted the use of the horizontakga
nystagmus test, primarily in license revocatioresashere the test was used in conjunction with

other field sobriety tesfs.

In Dean v. Department of Motor Vehiclesipra this Court affirmed the administrative
revocation of a driver’s license to operate a mug#dricle. The record included evidence that: (1)
the vehicle had crossed the center line, (2) thedadmitted that he had consumed beer, (3) there
was the odor of an alcoholic beverage on the dev®eath and (4) the driver failed the horizontal
gaze nystagmus test administered by the arrestiicgro No other field sobriety tests were given,
and the record contained no results of any cheraalaliety tests. In upholding the revocation, this
Court, inDean commented as follows with regard to the drivassertion that head injuries had

caused him to fail the HGN test: “[A]lthough thepellant asserts that his head injuries could have

" Sims v. Miller, Comm}r227 W.Va. 395, 398 n. 3, 709 S.E.2d 750, 753(2031);Ullom,
suprg 227 W.Va. at 6, 705 S.E.2d at 1G3in v. Division of Motor Vehicle225 W.Va. 467, 469
n. 2,694 S.E.2d 309, 311 n. 2 (201Gjpves suprg 225 W.Va. at 476, 694 S.E.2d at 681rick
v. Cicchirillo, Comm’r 224 W.Va. 240, 241, 683 S.E.2d 575, 576 (2008Jpenter v. Cicchirillo,
Comm'r, 222 W.Va. 66, 68, 662 S.E.2d 508, 510 (20@8ate v. Doongni220 W.Va. 8, 11, 640
S.E.2d 71, 74 (2006%arroll v. Stump, Comm/217 W.Va. 748, 750, 619 S.E.2d 261, 263 (2005);
Lilly v. Stump, Comm,r217 W.Va. 313, 315, 617 S.E.2d 860, 862 (208&)yson v. Miller,
Comm’r, 211 W.Va. 677, 678 n. 2, 567 S.E.2d 687, 688 (20B2);State v. Dilliner 212 W.Va.
135,137,569 S.E.2d 211, 213 (2062¢ffman v. Division of Motor Vehiclez09 W.Va. 736, 738
n. 3, 551 S.E.2d 658, 660 n. 3 (20fate v. Davissqr209 W.Va. 303, 305 n. 1, 547 S.E.2d 241,
243 n. 1 (2001)Coll, suprg 202 W.Va. at 602, 505 S.E.2d at 6€&rte v. Cline, Comm,r200
W.Va. 162, 164, 488 S.E.2d 437, 439 (19%tute v. Cheekl99 W.Va. 21, 24, 483 S.E.2d 21, 24
(1996); Muscatel| suprg 196 W.Va. at 595, 474 S.E.2d at 5Z&an v. Department of Motor
Vehicles 195 W.Va. 70, 73, 464 S.E.2d 589, 592 (19¥99rte, supra 194 W.Va. at 235, 460
S.E.2d at 50Hill v. Cline, Comm’r 193 W.Va. 436, 438, 457 S.E.2d 113, 115 (19BB)ey v.
Cline, Comm’r, 193 W.Va. 311, 314, 456 S.E.2d 38, 41 (19®&lknap v. Cline, Comm’r190
W.Va. 590, 591, 439 S.E.2d 455, 456 (19@3)nningham v. Bechtold, Comm86 W.Va. 474,
476 n. 1, 413 S.E.2d 129, 131 n. 1 (1991).



negated the validity of the HGN test, the Commissidiad the opportunity to consider the evidence
of that assertion and rejected the assertion.” \1P8a. at 73, 464 S.E.2d at 59%e¢ Boley v.
Cline, Comm’r 193 W.Va. 311, 456 S.E.2d 38 (1995) (administeatevocation upheld by this
Court based on evidence that the vehicle was wgathe smell of beer emanated from the driver

and the HGN test indicated that the driver was utfuinfluence of alcohol).

The distinction, suggested iDean between the admissibility of the horizontal gaze
nystagmus test in a revocation proceeding and thightvto be afforded that evidence was
subsequently addressedMiliscatell v. ClineComm’r, supra InMuscatel| the driver asserted that
the HGN test should not have been considered adhenistrative hearing because the scientific
reliability of the test had not been accepted undiest Virginia law. However, this Court
concluded:

Barkerallows the admission of the results of the HGNdssvidence the driver was

under the influence of alcohol. We find nothinghe record that indicates Trooper

Brown attempted to estimate [the driver’s] bloocbdlol content with the HGN test.

There is no indication the officer gave the HGN #ag/ greater value than any of the

other field sobriety tests he administered. * ** Trooper Brown’s testimony

regarding his administration of the HGN test angl donclusions from it may be

properly considered by the trier of fact subjedhi® limitations imposed bgarker
andBoley

196 W.Va. at 595, 474 S.E.2d at 525.

This Court, however, has not been completely unaungin this area of the law. 8tate v.

Dilliner, 212 W.Va. 135, 569 S.E.2d 211 (2002), this Coawversed a conviction of third offense

10



driving under the influence of alcohol and remanttedcase for a new trial. Although it was noted
that a horizontal gaze nystagmus test had beemastered to the driver, the opinion illiner
solely concerned the advisability of submitting@pkinterrogatories to juries in criminal cased an
the admissibility of intoxilyzer or breathalyzespection records. In a lengthy dissent, however,
Justice Starcher opined that, although HGN obsemnamay be admissible to show probable cause
of intoxication, HGN evidence is not admissibledarBarker, to show that a person actually drove
his or her motor vehicle while under the influenéalcohol, “unless there is specific proof using
expert testimony of the scientific reliability ¢fd HGN evidence in the particular case to make such
a showing.” 212 W.Va. at 148, 569 S.E.2d at 23de alspState v. Ferre|l184 W.Va. 123, 138

n. 4, 399 S.E.2d 834, 849 n. 4 (1990), whereiniciMiiller, dissenting, stated in passing that

Barkerrejected the HGN test as appropriate evidénce.

Among the numerous decisions from other jurisdidiceviewed by this Court, the recent
opinion of the Supreme Court of lllinois People v. McKown236 Ill.2d 278, 924 N.E.2d 941
(2010), is particularly helpful. IMcKown the lllinois court thoroughly addressed the issue
surrounding horizontal gaze nystagmus testinguholy the types and causes of nystagmus, the
validity of a failed HGN test as an indicator at@thol impairment, standards to be observed and the
jurisprudence of other States. Upon an analysibeofiterature on the subject, thieKowncourt

determined:

8 AlthoughBarkeris classified irHorizontal Gaze Nystagmus Test: Use In Impaireding
Prosecutions annot., 60 A.L.R.4th 1129 (2011), as requiringpex testimony,Barker, “by
implication,” andMuscatellare both classified in the annotation as authdatyhe effect that
testimony concerning the HGN test is admissiblegttablish unquantified inference that suspect
was under influence of alcohol.” Supplement atid1).
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First, alcohol and CNS [central nervous system]relegant drugs affect the neural
centers in the brain that control eye movementa/gdisas other centers of the brain.
Second, HGN correlates highly with both an elevétedd-alcohol concentration
and with cognitive impairment. Third, an individuaay fail the HGN test by
showing 4 or more clues despite a blood-alcohotentration below the legal limit
for driving. Such a person may or may not be imgghfor driving. Fourth, to be a
reliable indicator of alcohol consumption, HGN #igesting must be performed in
accordance with the NHTSA [National Highway Traffiafety Administration]
protocol. Fifth, police officers can be trained distinguish HGN due to
consumption of alcohol or other substances fromesother common forms of
nystagmus.

236 lll.2d at 298, 924 N.E.2d at 952.

Concluding, moreover, that HGN testing is generadlyepted in the relevant scientific fields,
the Court inMcKown held that evidence of HGN test results is admissitor the purpose of
proving that a defendant may have consumed al@sitbinay, as a result, be impaired.” 924 N.E.2d
at 955. However, the lllinois court explained:

A failed HGN test is relevant to impairment in th@me manner as the smell of

alcohol on the subject’s breath or the presencaggty or partially empty liquor

containers in his car. Each of these facts iseswid of alcohol consumption and is
properly admitted into evidence on the questiomqfairment.

236 lIl.2d at 302-03, 924 N.E.2d at 955.

Finally, the Supreme Court of lllinois, McKown held that evidence of HGN field-sobriety

testing, “when performed according to the NHTSAtpcol by a properly trained officer,” is

12



admissible to show that the defendant likely constdiiacohol and may have been impaired. 236
l1l.2d at 306, 924 N.E.2d at 957Seeg Barker, supra (noting that, in an Arizona case, the State
presented research done for NHTSA as a factor stippdiGN testimony). 179 W.Va. at 198 n.

9, 366 S.E.2d at 646 n.°9.

In State v. Boczarl13 Ohio St.3d 148, 863 N.E.2d 155 (2007), ther&ue Court of Ohio
held: “HGN test results are admissible in Ohiohwiit expert testimony so long as the proper
foundation has been shown both as to the admimgtefficer’s training and ability to administer
the test and as to the actual technique used mffiber in administering the test.” 113 Ohio $t.3
at 153, 863 N.E.2d at 160. Moreover, the Supreo@t®f Nebraska, itate v. Baue258 Neb.
968, 607 N.W.2d 191 (2000), concluded that, wherH&®N test is given in conjunction with other
field sobriety tests, “the results are admissiblettie limited purpose of establishing that a perso

has an impairment which may be caused by alcoB6B’Neb. at 985, 607 N.W.2d at 204.

This Court finds those authorities persuasive andsistent with the conclusions

foreshadowed in our prior case law. AccordinghistCourt holds that the horizontal gaze

° Interestingly, the NHTSA standards are recognimetthe United States Army with regard
to driving under the influence cases within itsypew. As 32 C.F.R. 8§ 634.36(b) [2011], states:

When a law enforcement officer reasonably conclutlas the individual
driving or in control of the vehicle is impairedelfl sobriety tests should be
conducted on the individual. The DD Form 1920 meaywsed by law enforcement
agencies in examining, interpreting, and recordiegults of such tests. Law
enforcement personnel should use a standard 6bliedy test (such as one-leg stand
or walk and turnhorizontal gaze nystagmus tests as sanctionedeN#tional
Highway Traffic and Safety Administraticend screening breath-testing devices to
conduct field sobriety tests. (emphasis added)

13



nystagmus test is a field sobriety test, and aedisvperformance on the test is admissible as
evidence that the driver may have consumed alcambimay, therefore, be impaired. The results
of the horizontal gaze nystagmus test are entitied greater weight than other field sobrietygest
such as the walk-and-turn test and the one-leg $émh. Furthermore, we hold that upon a challenge
by the driver of a motor vehicle to the admissiorvidence of the results of the horizontal gaze
nystagmus test, the police officer who administehedtest, if asked, should be prepared to give
testimony concerning whether he or she was propeiyed in conducting the test, and assessing
the results, in accordance with the protocol sanetl by the National Highway Traffic Safety
Administration and whether, and in what manner,oheshe complied with that training in

administering the test to the driver.

Finally, this Court holds that a driver’s licenseperate a motor vehicle in this State cannot
be administratively revoked solely and exclusivetythe results of the driver’'s horizontal gaze
nystagmus test. Rather, additional evidence ijucmtion with the horizontal gaze nystagmus test
is required for revocation: for example, the resolf other field sobriety tests; the results of a
secondary chemical test; whether the vehicle waasving on the highway; whether the driver
admitted consuming an alcoholic beverage; whetherdriver exhibited glassy eyes or slurred

speech; and/or whether the odor of an alcoholietzme was detectéd.

0 The supplemental brief filed by the Commissiomticates that, currently, “HGN
evidence is rarely relied upon in isolation.”
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In so holding, we confirm, as indicatedBarker, that the horizontal gaze nystagmus test

cannot be used to estimate a driver’s blood alcobontentration.

Here, the record includes Section VIl of the mdmssued by the National Highway Traffic
Safety Administration. Section VIIl is entitled &@cepts and Principles of the Standardized Field
Sobriety Tests” and includes instructions for adatering the walk-and-turn test, the one-leg stand
test and the horizontal gaze nystagmus test. @ffigghtner, on cross-examination, identified
Section VIl as the source of his training in fieddbriety testing. He testified that, although he
provided White with an explanation and demonstratMy/hite failed the walk-and-turn test in
several respects, such as starting the test tbpasat stepping off the line, and failed the ong-le
stand test by swaying and putting his foot downsmon. Denying that he was under the influence
of alcohol, White contested the import of thoséstby emphasizing the shortness of his left leg and
by testifying that he was fatigued and nervousthw&gard to the horizontal gaze nystagmus test,
Officer Lightner testified that he explained thsttend obtained White’s assurance that White had
no medical conditions that would have preventedelefrom being conducted. Officer Lightner
testified that White failed the HGN testeen. 2,suprg but conceded on cross-examination that
nystagmus can result from other factors, suchtagutaor caffeine. Moreover, Officer Lightner
acknowledged during cross-examination that Sedfidirof the NHTSA manual states that, to be

valid, field sobriety tests must be administerethim prescribed, standardized manner.
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Consequently, in terms of the field sobriety tegtigstions of fact concerning whether White
drove a motor vehicle while under the influenceatfohol were left to be resolved by the

Commissioner.

In view of the principles discussed in this opinitins Court concludes that no error occurred
in this case with regard to the horizontal gazeagsus test. The HGN test was not used to
estimate White’s blood-alcohol concentration. Ratthe HGN test results were simply an outward
sign that White may have been intoxicated. Moredhe HGN evidence was not an isolated factor
in the administrative revocation of White’s licenges inDeanandBoley, suprg other factors were
present, such as, in this case, the other fieldetyliests and the admission of White that he had
consumed an alcoholic beverage. Accordingly, Wéitkallenge to the horizontal gaze nystagmus
test is without merit, and we find that, when cdesing all the evidence presented to the
Commissioner, there was sufficient proof to essdidy a preponderance of the evidence that White
operated his motor vehicle while under the infllen€alcohol. This Court, however, must also
address the lawfulness of the sobriety checkpolhtthe stop at the sobriety checkpoint was
unlawful, the evidence gathered at the checkpoaytimave been unlawfully obtained and, therefore,

would need to be excluded from the evidence baf@e&ommissioner.
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B.
The Sobriety Checkpoint
As stated above, Sergeant Williams, the police deynt's Highway Safety Director,
supervised the sobriety checkpoint at which Whiteshicle was stopped. It is undisputed that
White provided timely, prehearing notice that thgdlity of the checkpoint would be challenged at
the administrative revocation hearing. Sergeaittitams was, therefore, on notice to be prepared
at the hearing to provide evidence concerningithaner in which the sobriety checkpoint was

established and conducted.

Williams testified before the Division of Motor Vieles that the MacCorkle Avenue location
was selected on the basis of traffic volume, actidata and alcohol related arrests. The location
was also selected on the basis of visibility iratieh to motorists and police officers and the
availability of nearby parking areas. Williamsthar testified that the media was advised of the
checkpoint, in advance, by mass e-mail. Moreowéliams stated that a section of Kanawha
Boulevard, in Charleston, was selected as an alerroute for drivers seeking to avoid the

checkpoint.

The principal authority in this State concerningrsety checkpoints i€arte v. Cling 194
W.Va. 233, 460 S.E.2d 48 (199%)arteinvolved a driver who was stopped at a sobriegc&point
and arrested for operating a motor vehicle whildasrthe influence of alcohol. Challenging the
administrative revocation of his license, the driagsertednter alia, that the State Police failed to

comply with standard operating procedures when gdtialy the checkpoint.
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In Carte this Court upheld the constitutionality of sobyieheckpoints insofar as the
checkpoints are conducted within unintrusive, prexeined operational guidelines. This Court
noted, however, that, in the circumstances betptbe record was incomplete and that there was
no basis to determine whether there was compliaithgolice guidelines. Accordingly, the license
revocation was reversed, and the case was remaonddte administrative level for further
proceedings. Syllabus points 1 and Zafte hold:

1. Sobriety checkpoint roadblocks are constitutierieen conducted within

predetermined operational guidelines which minintiieaintrusion on the individual
and mitigate the discretion vested in police offscat the scene.

2. A person who wishes to challenge official coraptie with and adherence
to sobriety checkpoint operational guidelines sgai written notice of that intent
to the commissioner of motor vehicles prior toddeninistrative revocation hearing
which is conducted pursuant to W.Va. Code § 17C25A-
Syl. pt. 2 State v. Sigle£24 W.Va. 608, 687 S.E.2d 391 (2009)ate v. Legd?07 W.Va. 686, 695
n. 11, 536 S.E.2d 110, 119 n. 11 (2080%ee alspsyl. pt. 5,State v. Frisbyl161 W.Va. 734, 245
S.E.2d 622 (1978%ert denied439 U.S. 1127 (1979) (Routine checks for themament of driver

and vehicle licensing and registration laws mustbee according to some non-discriminatory,

random, pre-conceived plan.).

11 SeeValidity of Police Roadblocks or Checkpoints Forase of Discovery of Alcoholic
Intoxication - Post-Sitz Caseannot., 74 A.L.R.5th 319 (1999%itzin the title is a reference to
Michigan Department of State Police v. 5426 U.S. 444, 110 S.Ct. 2481, 110 L.Ed.2d 412Q).9
wherein the Supreme Court of the United States thelichighway sobriety checkpoints do pet
seviolate the Fourth Amendment of the Constitutibthe United States. In the annotatiQarte
v. Clineis included, in § 6, as among cases which hawkdrakecognized that “roadblocks must be
carried out pursuant to a previously establishetreutral plan.”
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In the case at bar, White provided the requirecaadg notice that the MacCorkle Avenue
checkpoint would be challengéd. However, although Sergeant Williams testifiedt thze
checkpoint was established and conducted pursaatamndardized, predetermined guidelines, no
guidelines were provided to White, despite Whiteépeated requests, or submitted to the
Commissioner at the administrative hearing. In,f@dficer Lightner, who conducted the case on
behalf of the State, objected when White’s couaskéd to be “provided copies of the operational
guidelines and the operational plan with respechexkpoints.” Instead, the record indicates that,
during the administrative hearing, the officersyided White with a one-page list of “talking
points” written to assist the officers with thesstimony concerning the checkpoint on MacCorkle

Avenue.

In his petition filed in this Court, White descrihtéhe consequences of not receiving the
standardized, predetermined guidelines: “By refgdio submit a copy of the predetermined
guidelines, the State denied Petitioner an oppdytua challenge and establish that the DUI
checkpoint was not operated according to thosestju&s and/or to impeach Sgt. Williams.” One

matter in controversy during the administrative riveg for example, was whether Sergeant

12 pursuant to Code of State Rules: § 91-1-3.4009R(Division of Motor Vehicles):

Any person who intends to challenge official corapte with and adherence to
sobriety checkpoint operational guidelines shatiipoehe Commissioner of his or
her intent in writing, either in person or by mtailtthe Commissioner in Charleston,
West Virginia, at least ten (10) days prior to liearing date or those matters cannot
be challenged.

SeeCode of State Rules: 8 91-1-3.5.3. [2005] (Dwisof Motor Vehicles), stating that, if a person
wishes to challenge the legality of a sobriety &pemt, the person shall notify the Commissioner
as prescribed in § 3.4.
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Williams’ e-mail to the media concerning the MacklerAvenue checkpoint sufficiently alerted
motorists, in compliance with police guidelinesttthe designated alternative route would be along
Kanawha Boulevard. Without the standardized, gexdened guidelines, such issues cannot be
resolved. Therefore, the finding of the Commiseidhat Sergeant Williams set up the checkpoint
in accordance with standardized guidelines is ble@aong® Syllabus point 6 dfluscatel| supra

holds:

Where there is a direct conflict in the criticald®nce upon which an agency
proposes to act, the agency may not select onéoxeo$ the evidence over the
conflicting version unless the conflict is resolvby a reasoned and articulate
decision, weighing and explaining the choices made rendering its decision
capable of review by an appellate court.

In accord syl. pt. 1L,Choma v. Division of Motor Vehicleg10 W.Va. 256, 557 S.E.2d 310 (2001).

13 This Court does not reach the question of whgtltkcial notice should have been taken
of the standardized, predetermined guidelines édristy checkpoints referred to by Sergeant
Williams. No such guidelines were submitted irsttase; nor is there any indication in the record
that such guidelines were ever reviewed duringtbeeedings below. Moreover, the parties have
not shown that standardized, predetermined guiekelior sobriety checkpoints appear in any
statutory or rule provision in this State. Finalithough a number of NHTSA sobriety checkpoint
guidelines are summarized in a 1984 opinion oiMest Virginia Attorney General concerning the
constitutionality of sobriety checkpoints [Op. AtGen. 5, 8-10 (Dec. 27, 1984)], those guidelines
are similar, but somewhat different, from the pplad procedures of the West Virginia State Police
concerning sobriety checkpoints set forthGarte v. Cline The question of judicial notice,
therefore, is not appropriately before this Codihe contested cases article of the Administrative
Procedures Act states as followdhva. Code29A-5-2(d) [1964]: “Agencies may take notice of
judicially cognizable facts. All parties shall petified either before or during hearing, or by
reference in preliminary reports or otherwise h&f iaterial so noticed, and they shall be afforded
an opportunity to contest the facts so noticed.”
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V.
Conclusion
Upon all of the above, this Court concludes thaité/ challenge to the horizontal gaze
nystagmus test is without merit. However, the Daoer 13, 2010, order of the Circuit Court of
Kanawha County is reversed, and this case is reataiudthe administrative level, asQarte,
solely on the issue of White’s challenge to thefldmess of the sobriety checkpoint established

and conducted on MacCorkle Avenue on July 6, 2007.

Reversed and Remanded.
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