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SYLLABUS BY THE COURT

1. The requirement provided in West Virginia C&lE5-12-2(e)(1) (2009)
that a sex offender has to register with the gtaliee within three business days of “release,
transfer or other change in disposition statuséxpressly connected to the offender’s
underlying conviction of a “qualifying offense” wtti is set forth in West Virginia Code §

15-12-2(b) (2009).

2. Under the provisions of the Sex Offender Regfistin Act, West Virginia
Code 88 15-12-1t0-10 (2009 & Supp. 2010), a tegpsl sex offender who is released from
incarceration or confinement on an unrelated chhagea duty to return to the state police
detachment to update the information on file orilyhiere has been a change to any
previously reported information or if sufficientrte has passed to require an address

verification as required by West Virginia Code §11%510.



McHugh, Justice:

The State of West Virginia appeals from the Decaralze2010, order of the
Circuit Court of Tyler County granting Respondemndthy J. Judge’s motion to dismiss
an indictment that charged him with failure to stgi as a sex offendénn dismissing the
indictment, the trial court concluded that Mr. Jaatid not violate the West Virginia Sex
Offender Registration Act (“Registration Act” othAct”)? by failing to re-register as a sex
offender after a one-night period of confinemenihfor an unrelated charge. The State
advocates that each and every dismissal from d pestitution, regardless of the nature of
the offense or the length of confinement or incaatien, requires a sex offender to initiate
the registration process required by the Act. Hgwarefully examined the statutes atissue
in conjunction with the record of this case, wedaade that the trial court did not commit

error and, accordingly, affirm the dismissal of theictment.

|. Factual and Procedural Background
Pursuant to a plea agreement, Mr. Judge was cedvan September 19,
2002, of the offense of sexual abuse in the thigkee. His ninety-day jail sentence was

suspended in lieu of eighteen months of probatB&cause the victim of the crime was a

'See W.Va. Code § 15-12-8(c) (2009).
2See W.Va. Code §§ 15-12-1 to -10 (2009 & Supp. 2011).
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minor, Mr. Judge is required to register for lifeasex offender.In compliance with the
Act’s dictates, Mr. Judge regularly provided thespolice with details about his residence,
his employment and other pertinent informatio@n April 15, 2010, just weeks before the

events under discussion, Mr. Judge had update@distry data.

On May 7, 2010, Mr. Judge was incarcerated at tiehNCentral Regional
Jail on unrelated charges and then released tosvfot day. Upon his release, Mr. Judge

returned to his previously-registered place ofdesce.

Because Mr. Judge did not complete a new sex offeradjistration form
within three business days after his release failnthe State took the position that he had
violated the Registration Act.See W.Va. Code § 15-12-2(e)(1). Under the subject
indictment, Mr. Judge was charged with committimg fielony offense of failure to register
as a sex offender in violation of West Virginia @88 15-12-8 and -2(e)(1) on or about

May 13, 2010.

Asserting that the lack of any change in his regidata negated the need to

re-register as a sex offender, Mr. Judge filed eiando dismiss the indictment. Following

%See W.Va. Code § 15-12-4(a)(2)(E).

*He either provided this information to the stattiggoannually, as required
by the Act, or contemporaneously, as in the caseabfange of residence or employment.
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oral argument on this issue, the trial court disenkthe indictment by order entered on
December 27, 2010. Through this appeal, the Skatbenges the trial court’s dismissal of

the indictment.

[I. Standard of Review

Because we are asked to interpret the provisiotiseoRegistration Act, our
review in this case is plenar§ee Syl. Pt. 1Chrystal RM. v. CharlieA.L., 194 W.Va. 138,
459 S.E.2d 415 (1995) (“Where the issue on an dgpma the circuit court is clearly a
guestion of law or involv[es] an interpretationao$tatute, we applyde novo standard of
review.”). As we recognized in syllabus point @i&atev. Grimes, 226 W.Va. 411, 701
S.E.2d 449 (2009), this Court typically accod#gsnovo review to motions to dismiss an
indictment. With these standards in mind, we pedd® determine whether the trial court

committed error by dismissing the subject indictinen

I11. Discussion
As framed by the State, the only issue before usether Mr. Judge can be
prosecuted for failing to re-register as a sexrafég within three business days of his
release from jail when there was no change intfegmation he had just recently provided

to the state police. Focusing on Mr. Judge’sjailfinement as the trigger, the State argues



that this singular event served to make his presioealid registration ineffective.While
acknowledging that the offense at issue — failaregister or provide notice of registration
changes —is set forth in subsection eight of thgiftration Act, the State maintains that the

elements of this offense must be gleaned by readingthe provisions of the Act together.

We turn first to subsection eight, which defines tiifense at issue. Under
West Virginia Code 8 15-12-8(c),

[a]ny person required to register for life pursutanthis article
who knowingly provides materially false information who
refuses to provide accurate information when saired by the
terms of this article, owho knowingly fails to register or
knowinglyfailsto provideachangeinany requiredinformation
as required by this article, is guilty of a felony and, upon
conviction thereof, shall be imprisoned in a staigectional
facility for not less than one year nor more thaa fears. Any
person convicted of a second or subsequent ofiemder this
subsection is guilty of a felony and, upon conwigtthereof,
shall be imprisoned in a state correctional faciittr not less
than ten nor more than twenty-five years.

Id. (emphasis supplied). As the statute makes cleamdividual subject to the Registration
Act commits a felony when he or she provides mallgrialse information; provides
inaccurate information; knowingly fails to register knowingly fails to provide a change

in required information.Seeid.

*The State agrees that Mr. Judge “was in all respeaiperly registered
immediately prior to his incarceration in May of1ZD"
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Because the offense at issue arises from eithefiatluee to register or the
failure to provide updated information for the sdfender registry, the State looks to those
provisions of the Act that prescribe the registmatiequirements. To support its position
that Mr. Judge was required to re-register withie¢ business days of his release from the
regional jail, the State cites language set forttWest Virginia Code 8§ 15-12-2(e)(1). The
last sentence of that subsection provides as fsllony person having a duty to register
for a qualifying offense shall register upon cotieia, unless that person is confined or
incarcerated, in which case he or she shall regigtlin three business days of release,

transfer or other change in disposition statusl.”

While the State focuses on the three-day time gepmvided for sex
offenders to register upon release from incaraamaiir. Judge correctly observes that the
statutory obligation to register is expressly lidke aconviction—not just an arrest. Both
the trial court and Mr. Judge interpret subsect&)(il) as tying the obligation to register to
the conviction for the offense which statutorilyakes the offender’s duty to comply with
the Act. By statute, the provisions of the Act lgpp those individuals who are either
“convicted or found not guilty by reason of menllakess, mental retardation or addiction”
of any of the “qualifying offense[s]” listed in Wiegirginia Code § 15-12-2(b)Seeid. As

the Registration Act makes clear, the duty to tegias a sex offender arises upon a



conviction of an offense that is set forth in subsection 288 W.Va. Code 8§ 15-12-2(b),

(e)(1) (emphasis supplied).

Because individuals convicted of “qualifying offefs]” are regularly
incarcerated immediately following their convictgrihe obligation to register as a sex
offender is automatically stayed during the pengl@i@n ensuing period of incarceration.
SeeW.Va. Code 8§ 15-12-2(e)(1Before a sex offender is released from incaraamatihe
Commissioner of Corrections, regional jail admiragir, city official or sheriff operating
a jail or Secretary of the Department of Health ldadhan Resources” is statutorily charged
with a duty to obtain all the information thatésjuired by the Act.Id. In addition to being
obligated to provide this information to the stptdice within three business days, these
same individuals are charged with the duty of infimg the convicted sex offender of his
or her individual duty to register with the statdige within three business days of release
from incarcerationld. Relying on this statutory duty set forth in subsmt{e)(1), the State
posits that Mr. Judge had a duty to re-registen wie state police following his one-night

stay at the regional jail in May 2010.

®According to the record in this case, the regigaifitlirector did not obtain
information for the sex offender registry from Mudge prior to his release on May 8, 2010.
Neither did the regional jail director provide Mudge with any information regarding the
registry. In explanation, Mr. Judge observes tiggther of these actions were required by
the jail director since the arrest did not involae offense which invoked the Act’s
provisions.



A careful reading of subsection (e)(1) reveals ttegt entirety of this
subsection, including the singular sentence updntwthe State has aimed its focus, is tied
to the “qualifying offense.” W.Va. Code § 15-12}(). Only upon being convicted of a
“qualifying offense,” does an offender become sabje the registration requirements set
forth in the Act. The duty to register as a sefeder is immediate — “Any person having
a duty to register for a qualifying offensall register upon conviction.” Id. (emphasis
supplied). That duty to register is expressly suspended byextiton (e)(1) during periods
of incarceration or confinemengeeid. When the period of incarceration or confinement
ends, the convicted sex offender has three bust@sswithin which to register with the

state police under the provisions of the ASteid.

In this case, Mr. Judge’s one night of confinenfelibwing anarrest for a
non-qualifying offense failed to trigger the regasion duty set forth in subsection (e)(1).
See W.Va. Code § 15-12-2(e)(1). Not only is a conwntirequired as the precipitating
event for the registration duty but the periodnig@rceration which tolls the duty to register
must be in connection with a sex offender’s sergdoca “qualifying offense.”ld. This
is clear from the statutory language that desctitbesme frame for registering as being an
immediate obligation that arises concomitant wittoaviction for a “qualifying offense,”
but then suspends that duty pending periods ofdecation or confinement. Because the

Legislature was clear that only confinement or ineeation may serve to suspend the



existing duty to register as a sex offender upavimion, it stands to reason that the release
from confinement or incarceration which servestokch the three-business-day period for
registration must specifically correlate to a “qtyahg offense.” 1d. Accordingly, we
conclude that the requirement provided in West MiegCode § 15-12-2(e)(1) that a sex
offender has to register with the state police withree business days of “release, transfer
or other change in disposition status” is expresshnected to the offender’s underlying
conviction of a “qualifying offense” which is setrth in West Virginia Code 8§ 15-12-2(b).
As Mr. Judge’s confinement in the regional jail wex in relation to a conviction for a
“qualifying offense,” his release from that penadtitution did not invoke the registration

duties under discussiorsee W.Va. Code § 15-12-2(b), -(e)(1).

The State suggests that the key to whether Mr. elwdas subject to the
reporting requirements of the Act upon his reldem® jail is found in the provision of the
Act which addresses the duration of a sex offersddsligation to register. In providing the
length of time a sex offender is subject to the, A Legislature included the following
language: “[a] person required to register unterterms of this article shall continue to
comply with this sectiongxcept during ensuing periods of incarceration or confinement,
until . . ..” W.Va. Code § 15-12-4 (emphasis diga}). Since the reporting obligation is
suspended during periods of incarceration or cemfient, the State argues that an

offender’s registration coterminously ends whenarmeration or confinement occurs.



Under the logic employed by the State, it is #safsex offender’s previously registered data
is automatically erased from the registry the nertug or she is subject to confinement or

incarceration.

As part of its argument, the State observes tlegdtiite police currently apply
and enforce the provisions of the Act consistethwhe interpretation it advocates.
Pursuant to procedural rulehe state police utilize an annual verificationotde” that
informs sex offenders: “Your registration stopgatl are incarcerated and you are required
to re-register within 3 days of your release.” sTéame duty to register within three days of
release from an institution is set forth on a “No#tion of Sex Offender Responsibility”
form that sex offenders are required to completpaat of the registration process. The
State acknowledges, however, that “there is gamgmt gap or disconnect in the statutory

language of § 15-12-2 and the State Police’s nutefarms.”

Under the Act, a sex offender is subject to therepg provisions for either
a ten-year period or for life, depending on theiretind severity of the offensBee W.Va.
Code § 15-12-4. Since a confined or incarceraggdfender cannot physically report to

a state police detachment, the Legislature incllaliegliage in section four of the Act which

"According to 81 C.S.R. § 14-17.3, a person relefsed incarceration has
three business days following his or her releastplysically appear at a State Police
Detachment in the county of residence and suppbynmation necessary to complete the
registration process.”



recognizes that, during periods of incarceratiorcanfinement, the statutory reporting
obligation is suspended. Contrary to the posiidnocated by the State, we find no basis
for concluding that a sex offender’s reporting gations are “effectively stopped or
terminated upon incarceration or commitment.” Remnnore, we wholly reject the State’s
contention that upon release from a penal institud previously registered sex offender is

regarded as never having been subject to the megist

In considering whether Mr. Judge had violated thel failing to re-register
upon his release from jail, the trial court opitleat section three, which concerns changes
in registry information, better addressed the fadtthis case than section four. Under
section three of the Act, a sex offender is reguigeinform the state police detachment
within ten business days of any change of resideamployment, school, or training
facility. See W.Va. Code § 15-12-3. Examining the purpose ofAbe the trial court

observed:

Looking at Section 1 of the Code of this artiches intent of the
legislature was to make sure that law enforcemedt the

public were aware of where persons who have prelydaeen

convicted of the appropriate offenses [are]; jastriow where
they live. Where they work at. Where they godbaol at. . .

. What they drive. What their e-mail addresses etreetera.
And | don’t think that’s disrupted by this persautor a person
not, registering every single time they come out aof

institution.
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Since there were no changes to his previously tepoegistry data, the trial court reasoned
that Mr. Judge had no obligation to return to ttagéespolice detachment to re-register the

same information he had just reported several wpgksto his arrest.

We find the trial court’s reasoning to be compejlirnder the provisions of
the Act, a registered sex offender who is reledsad incarceration or confinement on an
unrelated charge has a duty to return to the gtdilee detachment to update the information
on file only if there has been a change to anyipusly reported information or if sufficient
time has passed to require an address verificasarquired by West Virginia Code 8§ 15-
12-10% Because Mr. Judge was in compliance with thesteagion requirements of the Act,
and because there was no change in any of higmedeta, he was not required by the
provisions of the Act to re-register with the stptdice following his release from jail.
Because Mr. Judge did not commit the offense dhfato register or failing to provide
updated information to the sex offender registing trial judge properly dismissed the

indictment under discussiorsee W.Va. Code § 15-12-8(c).

We fully recognize that the Legislature may det¢aamend the Registration

Act to require that a sex offender must undertalkerégistration process anew following

8Under West Virginia Code § 15-12-10, sex offendeesrequired to report
to the state police on an annual basis to verdy tiddresses; sexually violent predators are
required to make this address verification fouresna year.
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each incarceration or confinement. Until suchangfe occurs, it will be necessary for the
state police to amend their procedural rule, 81R..814-17.3, to comport with the dictates
of this opinion. Additionally, any and all formiset state police utilize in connection with

the Act that include language instructing sex afens of their obligation to re-register upon

each release from incarceration should be rewriieemove such language.

Based on the foregoing, the decision of the CirCaitirt of Tyler County is

affirmed.

Affirmed.
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