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SYLLABUSBY THE COURT

1. “A hebeaspatitioner may successfully chdlengeaguilty-pleaconviction based upon
andlegedviolaion of Rule11 of theWes VirginiaRulesof Crimina Procedure only by establishing that
theviolation condtituted acongtitutiond or jurisdictiona error; or by showing that theerror resultedina
complete miscarriage of justice, or inaproceeding incond stent with the rudimentary demandsof fair
procedure. Moreover, the petitioner must dso demondratethat hewas prgjudiced inthat hewasunaware
of the consequencesof hisplea, and, if properly advised, would not have pleaded guilty.” Syl. pt. 10,

Sate ex rel. Vernatter v. Warden, 207 W. Va. 11, 528 S.E.2d 207 (1999).

2. Absent the specid drcumgtance of adefendant daiming factua innocencewhile
pleading guilty toacrimind charge, therequirement of W. Va R. Crim. P. 11(f) thet atrid court mekean
inquiry into thefactud bed'sof the defendant’ spleaisnot congtitutiondly mandated. It thereforefollows
under our reasoning in syllabus point 10 of Stateexrel. Vernatter v. Warden, 207 W. Va. 11, 528
SE.2d 207 (1999), that agmpleviolation of Rule 11(f), sanding doneand without ashowing of prgudice,
may not serveasapredicatefor collaterd rdief under theWest Virginia Post-Conviction Habeas Corpus

Act, W. Va. Code 88§ 53-4A-1to -11.



McGraw, Chief Justice:

Appdlant Dondd Farmer, Jr., apped stherefusa of the Circuit Court of Mingo County
to grant habess corpusrdief on hisdamsthat (1) hewasnot informed, a thetime he pled guilty to charges
of firg-degree murder and robbery with theuse of afirearm, of thevariouscondtitutiond rightsincident to
gandingtrid, asrequired by W. Va R. Crim. P. 11(c); and (2) thetrid court failed to obtain asufficient
factual bagsfor hisguilty pleato first-degree murder asrequired by W. Va R. Crim. P. 11(f), inthat he
never expressy stated on the record that heintended to kill thevictim. We affirm the circuit court,
concluding that Farmer failed to show that hewas prejudiced by thetria court’ saleged violations of
Rule 11, asrequired by our recent holding in Sateexrd. Vernatter v. Warden, 207 W. Va 11, 528

S.E.2d 207 (1999).

l.
BACKGROUND
Farmer wasindicted by the Mingo County Grand Jury in September 1990 on charges of
murder and robbery, in connection with dlegationsthet he shat and killed 70-year-old Gertrude Huff inthe
course of robbing her of gpproximately $3,000. Therewas evidencethat in carrying out the robbery in
concert with hisuncle, Ballard Johnson, Farmer shot hisvictimin the back, and then later shot her two
moretimesinthefaceasshelay ontheground. Farmer |ater entered into awritten pleaagreement with
prosecutors, where he agreed to plead guilty to both first-degree murder, W. Va Code § 61-2-1 (1987),
and robbery with the use of afirearm, W. Va Code § 61-2-12 (1961), on condition that he obtain a

recommendation of mercy with respect on the murder charge, so asto permit himto eventualy become



digiblefor parole,* and that the State would recommend a sentence of 20 yearsin connection with the

robbery offense.

Farmer tendered hisguilty pleasto thetwo offensesa ahearing conducted on November
21,1990. At asubsequent hearing held on duly 2, 1991, Farmer waas santenced to lifewith mercy onthe
charge of firg-degree murder, with sentenaing on the robbery offense being deferred pending histestimony
a thetrid of hisco-defendant. After Johnson wastried and convicted on Smilar charges, which resulted
Intheimposition of two consecutive life sentences, asecond sentencing hearing was conducted on
November 15, 1991, wherethe State, in conformity with an amendment to the origina pleaagreement,
recommended that Farmer recaive a 15-year sentence on therobbery charge. After hearing testimony
from Trooper John Zirkle of theWest VirginiaState Policeregarding thefacts of the crime, thetrid court
agan deferred santencing pending the completion of apresentencing report. At thefina sentenaing hearing,
held on February 19, 1992, the State again recommended a 15-year sentence; however, after citing the
nature of Farmer’s conduct and the fact that his co-defendant, who had not fired the fatal shots, had
received two consecutive life sentences, the court imposed a sentence of 24 years, to be served

consecutive to the previous life sentence.

Farmer later sought post-conviction habessrdief and, following thegppointment of counsd,
eventudly filed asscond amended habess petition which st forth two broad groundsfor rdief. Firg, he
alegedthat hisguilty plesswere“involuntary,” andin doing o effectively presented threedistinct dams

(1) thecircuit court failed to inform him of hiscongtitutiond trid rights and adequately question him

!See W. Va. Code § 62-3-15.



regarding thevoluntarinessof hispleaasrequired by Criminad Procedure Rule11(c) & (d); (2) thecourt
failed to inform him of hisright to withdraw his pleaiin the event that the recommended sentence was
regected, asrequired by W. Va R. Crim. P. 11(e)(2); and (3) the court failed to ascertain afactud bads
for Farmer’ sguilty pleatofirs-degreemurder in accord withW. Va R. Crim. P. 11(f), inthat he never
admitted to having spedificintent tokill Mrs. Huff. Asan additiond ground for relief, Farmer contended

that he had not received effective assistance of counsel at the time he tendered his guilty pless.

During an evidentiary hearing heldincident to the habeas corpus petition on July 21, 1997,
Farmer tedtified, among other things, that hislawyershadfaled toinform him of thevariousrightsthat he
would waive by pleading guilty:

Q Beforeyou pled guilty did you undergand dl therights
that you would give up if you pled guilty?

A No, | did not.
Q Before the pleahearing, and thiswould have beenin
November, did your atorneystedl you about dl therightsyouwould give
up if you pled guilty, or do you recall?
A No.
Farmer also testified that he wastold by hislawyerswhat to say at the plea hearing, that he did not
understand what hewasbeing told by the pleahearing judge, and thet contrary to Satementsmade during
the pleahearing, hislawyershad neither read nor explained to him the substance of a* Petition to Enter
Guilty Pledl” that had been tendered to the circuit court & the time he pled guilty, which set forth in detall

the rights he would be waiving by entering a guilty plea.

?The document in question, which was signed on each page by Farmer, explained, among other
(continued...)



When TeresaM cCune, who had represented Farmer at his pleahearing, waslater cdled
to tetify at the evidentiary hearing, theissue arose as to whether Farmer had effectively waived the
attorney-client privilege by asserting deficienciesin counsdl’ srepresentation. \WWhen Farmer, after
conultationwith hishabeascounsd, expresdy refusedto permit Ms McCunetotedtify tofactspertaning
to her representation, the court made clear that it would not permit the petitioner to go forward with any
clamsthat called into question the advice given him by trial counsel:

THE COURT: Theproblem here. . . isthat Mr. Farmer wants
to get up and testify that he answered certain questionsthat arein the
court transcript &t thetimeof hisplea, but that hewastold to giveanswers
thet hewas ass sted during the course of the procesding by saying whether
to say yesor no to the court’ squestions and thet, in effect, hewas placed
under duressbecauseof thethresat of receiving lifewithout mercy inorder
to what amounted to false answersin his—at the time of his plea
proceading and now he hasdirectly accused Ms McCuneof tdling him
to do so. What Mr. Farmer wantsto do is put all those issues into
evidenceand then put everyoneinanimpossblepostion—he sputting the
daeinanimpossble pogtion of rebutting theargument. No onebut Ms
McCune and Mr. Farmer were privy to those conversationsand Mr.
Farmer wantsto paint themin onelight and Ms. McCune may very well
testify cons stent with that or she may testify incons stent with that, but,
certainly, he hasquestioned the officia transcript and has offered an
explanation of why it sayswhat issays. Hewantsto openthedoor and
put evidenceintherecord asfar asthiswrit isconcerned and then close
the door so no one canrebut it. Who eseintheworld can rebut what
Mr. Farmer has testified to here today except for Ms. McCune. . . .

The court went on to state succinctly, “1’m going to tell you now that I’ m going to give none of Mr.
Farmer’ stestimony credibility with regard to thoseissuesif Ms. McCuneisnot dlowed to testify inthis

matter.”

?(...continued)
things, the right to counsdl; theright to plead not guilty; theright to trid by jury; the presumption of
Innocence; the burden upon the prosecution to prove guilt beyond areasonable doubt; the right of a
defendant to testify at trid; theright to confront and cross-examine prosecution witnesses, theright of a
defendant to call witnesses on his or her own behalf; and the right to appeal.

4



Inresponse, Farmer’ s counsd suggested that “the other possible solutionisthis case can
bedecided onthefirg issue, whichiswhether the pleawasknowing, intdlligent and vol untary with repect
totheadvicethat Mr. Farmer was given or not given during the pleahearing.” (Emphasisadded.)
The court then gave Farmer the choice of ether permitting Ms. McCuneto testify, or withdrawing those
cdamswhichimplicated her representation. Farmer chosethelatter course, which dicited thefollowing
statement from the habeas court:

THE COURT: All right. If Mr. Farmer intendsto daim privilege,
then thiscourtisnot going to consider any of the prior testimony of Ms.
McCune and isnot going to congder any of the groundsthat would be
associaed with her testimony . . . and, frankly, to make it very plain, any
issuerdativetotherepresantationsof Ms. McCune, ineffectiveasssance
of counsd, her advice, misrepresentation of or him being placed under
duressor thregts of ahigher sentence or matter[s| dong theselineswill not
be consdered if Ms. McCuneisnot going to testify inthismetter, fully,
completely, openly and honestly.

The court then asked Farmer’ s habeas counsd to date theissues remaining for decison, which drew the
following response:

MR. OLIVERO: Y our Honor, thebest | can characterizeit, from
thepetitionwhich | haveprevioudy filed, Mr. Farmer’ sclamwould be
whether or not his pleato the charges could have been voluntary where
the court did not inform him that he could not withdraw hispleaof guilty
if the court chosenot to follow the recommended sentenceand wherethe
court did notinform Mr. Farmer, dterndively, at the sentencing hearing
that it wasnot going to follow the recommended sentence and afford him
an opportunity to withdraw his pleaand where the court, during the plea
hearing, did not inform Mr. Farmer that he had theright to plead not guilty
and wherethe court did notinform Mr. Farmer a the pleahearinghehed
theright to betried by ajury and & that trid he had theright to assstance
of counsdl, wherethe court did not advisethe petitioner, Mr. Farmer, he
had the right to confront and crosy -]examine witnesses and he had the
right against compel led sdlf-incrimination and wherethe court did not
inform him that hehad theright to call witnesseson hisown behdf a trid;
wherethecourt did notinform himthet if hepled guilty hewould begiving
up hisright to atrid; where the petitioner was not advised by the court



during the pleahearing when hewas placed under oathin the presence of
hisattorney that any answer he gave could later beused againg himina
prosecution of perjury or fase swearing, and, findly, your Honor, where
the court did not recite the compl ete terms of the pleaagreement on the
record during thepleahearing . .. Thesewould betheissuesyour Honor.
| believe they can be resolved by looking at State v. Cabell, [176
W. Va. 272, 342 SE.2d 240 (1986)], looking at Rule 11, and
reviewing the transcript.

The only other find issue would be whether or not therewas a
sufficient factud basisfor the court’ sacceptance of theguilty pleaat the
plea hearing, which | believe can also be resolved, you Honor, by
looking at the transcript and considering the case law we have
cited in conjunction with that issue.

(Emphasis added.)

The habeas court issueditsfind order on October 12, 1999, which grantedrdlief onthe

narrow dam that Farmer was not informed of hisright to withdraw hisguilty pleato robbery inthe event
thetria courtfailed to follow the sentencing recommendation. Thecourt ordered specific performance of
theterms of the pleaagreement in accord with syllabus point two of Satev. Sone, 200W. Va 125, 4838
SE.2d 400 (1997), and later resentenced Farmer to fifteen years on the robbery charge. All other dams
for relief weredenied, with the court finding, in part, that theunderlying guilty pless”were entered into
fredy, voluntarily, inteligently, knowingly and competently.” Farmer now gppedls, arguing that thel ower

court eredinfaling togrant rdief on hisdamsregarding shortcomingsintheRule 11 colloguy undertaken

by the trial court.

DISCUSSION



Attheoutset, wemus sressthefact that the present casearisesunder theWest Virginia
Pogt-Conviction Habesas Corpus Act, W. Va Code 88 53-4A-1t0-11, asacollaterd challengeto a
crimind conviction. ThisCourt hasfrequently stressed thet the sandard for obtaining habeas corpusrelief
differs markedly from that which appliesto secure areversa on direct appedl: “A habeas corpus
proceeding isnot asubgtitute for awrit of error inthat ordinary tria error not involving congtitutiona
violationswill not bereviewed.” Syl. pt. 4, Sateexrel. McMannisv. Mohn, 163 W. Va 129, 254
S.E.2d 805 (1979), cert. denied, 464 U.S. 831, 104 S. Ct. 110, 78 L. Ed. 2d 112 (1983); seealso
Syl. pt. 9, Sate exrdl. Azeezv. Mangum, 195 W. Va. 163, 465 S.E.2d 163 (1995); Sateex rdl.

Phillips v. Legursky, 187 W. Va. 607, 420 S.E.2d 743 (1992).

Thislimitationontheright to collateraly chdlengeacrimina conviction hasspecid force
In ingances where the conviction rests upon aguilty plea, wherethe concern for findity isparticularly
strong. Thus, aswe recently stated in syllabus point 10 of Sate ex rel. Vernatter v. Warden, 207
W. Va 11, 528 S.E.2d 207 (1999):

A habeas petitioner may successfully challenge aguilty-plea
conviction basad upon andleged vidlation of Rule 11 of theWes Virginia
Rulesof Criminal Procedure only by establishing that the violation
condtituted acondtitutiond or jurisdictiond error; or by showingthat the
error resulted in acomplete miscarriage of justice, or in aproceeding
incong gent with therudimentary demandsof fair procedure. Moreover,
the petitioner must dso demondratethat hewasprgudiced inthat hewas
unaware of the consaquencesof hisplea, and, if properly advised, would
not have pleaded guilty.

The Court likewisemade dear in Vernatter that “aprisoner may not collaterdly attack aguilty pleaunder
Rule 11 where*dl that isshown isafailureto comply with theforma requirementsof theRule’” 207

W. Va at 20, 528 S.E.2d at 216 (quoting United Satesv. Timmreck, 441 U.S. 780, 785, 99 S. Ct.



2085, 2088, 60 L. Ed. 2d 634 (1979)); seealso Thomasv. Leverette, 161 W. Va. 224, 227, 239
S.E.2d 500, 502 (1977) (pointing out that Call v. McKenzie, 159 W. Va 191, 220 SE.2d 665 (1975),
the precursor to Rule 11, merdly “ suggested specificinquiriesthat should be made of the defendant & the
timehisquilty pleaistakenin order to forestd| future attack on the guilty pleaby way of a habeas corpus
proceding. Call acknowledged thet the failure of thetria court to follow each suggested inquiry would
not invalidatetheguilty plea”). Inampler terms, afalureto comply with Rule 11 isnot by necessary
implication afailureto comply with due process. SeeHaasev. United Sates, 800 F.2d 123, 127 (7th
Cir.1986) (“Rule11isadevicefor protecting [thevoluntarinessof aguilty plea] but the scopeof theRule
does not equal the more limited scope of the constitutional right.”); Salazar v. Warden, Utah Sate

Prison, 852 P.2d 988, 991-92 (Utah 1993).

Farmer thereforefacesasignificant hurdlein hisquest to overturn hisguilty pleas, sinceat
thisjuncture he must demondtrate not only that the circuit court erred in the proceduresit employedin
acoepting such pless, but dso thet these defects contributed to adeprivation of due processin that the guilty
plesswereinfact not knowing andvoluntary. A habeaspetitioner saeking to overturn hisguilty pleabears
the burden of persuasion with respect to the voluntariness of theplea. See syl. pt. 3, Sateexrdl.
Clancy v. Coiner, 154 W. Va 857, 179 SE.2d 726 (1971) (“The burden of proving that apleawas
involuntarily made rests upon the pleader.”); accord syl. pt. 1, Sateex rel. Wilson v. Hedrick, 180

W. Va. 689, 379 S.E.2d 493 (1989) (per curiam).



Farmer’ sfirg subgtantive dainristhat hisguilty plesswere“involuntary” becausetheplea

ocolloquy was deficient under bothW. Va R. Crim. P. 11(c),* given thetrid court' sfailureto directly inform

¥Farmer initidly launches aprocedura argument, assarting that the lower court failed to properly
addressthisclam initsfina order, asrequired by syllabus point one of Sate ex rel. Watson v. Hill,
200W. Va. 201, 488 SE.2d 476 (1997) (“Wes VirginiaCode section 53-4A-7(c) (1994) requiresa
creuit court denying or granting relief in ahabeas corpus proceeding to make spedific findings of fact and
conclusonsof law relating to each contention advanced by the petitioner, and to Statethe grounds upon
whichthematter wasdetermined.”), and Rule )(c) of the Rules Governing Post-Conviction Habeas Corpus
ProceedingsinWest Virginia Whilewe agreethat the circuit court’ sorder could have been moreclear
and comprehensve with respect to its trestment of the substantive issuesraised in this case, we seeno
reason to remand the present case for entry of amore gppropriate order given theinescgpable result we
reach asaconsequence of Farmer having narrowed the scope of hisRule 11 clamsat the conclusion of
the evidentiary hearing. See Vernatter, 207 W. Va. at 20, 528 S.E.2d at 216.

*Rule 11(c) provides:

(c) Adviceto Defendant. — Before accepting aplea of guilty
or nolo contendere, the court must addressthe defendant persondly in
open court and inform the defendant of , and determinethat the defendant
understands, the following:

(2) The nature of the chargeto which the pleaiis offered, the
mandatory minimum pendty provided by law, if any, and the maximum
possible penalty provided by law; and

(2) If the defendant is not represented by an attorney, that the
defendant hasthe right to be represented by an atorney a every sage of
the proceeding and, if necessary, onewill be gppointed to represent the
defendant; and

(3) That the defendant hasthe right to plead not guilty or to parsst
inthat pleaiif it hasaready been made, and thet the defendant hastheright
to betried by ajury and at that trid theright to theass stance of counsd,
theright to confront and cross-examine adverse witnesses, the right
against compelled self-incrimination, and the right to call witnesses; and

(4) Thet if apleaof guilty or nolo contendereisaccepted by the
court therewill not beafurther trid of any kind, sothat by pleading guilty
or nolo contendere the defendant waives the right to atrial; and

(continued...)



him of thevarious condtitutiond rights hewould waive by pleading guilty, and Rule 11(d),> dueto the court
having, among other things, posed an excessive number of “yesng” questions® While Farmer framesthis
issueintermsof whether hispleaswerevoluntary,” areview of thetranscript of the evidentiary hearing

clearly revedsthat, in the end, he has done no more than challenge the pleahearing court’ stechnica

4(...continued)

(5) If the court intendsto question the defendant under oath, on
therecord, and inthe presence of counsd about the offenseto which the
defendant has pleaded, that the defendant'sanswers may later be used
against the defendant in a prosecution for perjury or false swearing.

°Rule 11(d) provides:

(d) Ensuring That the Plea Is Voluntary. — The court shall
not accept apleaof guilty or nolo contenderewithout firdt, by addressing
the defendant personally in open court, determining that the pleais
voluntary and not theresult of force or threatsor of promises gpart from
apleaagreement. The court shall aso inquire as to whether the
defendant’ swillingnessto plead guilty or nolo contendere resultsfrom
prior discuss ons between the attorney for the state and the defendant or
the defendant’ s attorney.

®n Call v. McKenzie, 159 W. Va. 191, 197, 220 S.E.2d 665, 670 (1975), we stated that “it
Is preferable that questions calling for ‘yes or ‘no’ answers be avoided.”

Totheextent that Farmer is, gpart from the dleged violations of Rule 11, also assarting that the
record insUffidently demongrates the voluntariness of hispless, we must rgject such contention. In Boykin
v. Alabama, 395 U.S. 238,89 S. Ct. 1709, 23 L. Ed. 2d 274 (1969), the United States Supreme Court
found condtitutiond error inatria court’ sacceptance of aguilty pleawithout having created arecord
afirmatively showing an effectivewalver of certain basic condtitutiond rights. 395U.S. & 242,89 S. Ct.
a 1712. AstheBoykin Court observed, the surrender of such important rights* cannot [be] presume(d]
...fromaslentrecord.” Id. at 242-43,89 S. Ct. a 1712. Inaccord with Boykin, this Court in syllabus
pointoneof Rileyv. Ziegler, 161 W.Va 290, 241 SE.2d 813 (1978), sated that “[w]hen aconviction
restsupon apleacf guilty, therecord mugt afirmativey show that the pleawasintdligently and voluntarily
madewith an avareness of the nature of the charge to which the pleaiis offered and the consegquences of
theplea” Examining therecord initsentirety, which includes representations by both Farmer and his
lawyer during the pleahearing that the defendant had beeninformed of hisvarious congtitutiond trid rights
wefind thet it affirmatively showstheat the plessatissuein this casewere valuntary and intdligent under the
totality of the circumstances.

10



compliancewith Rule11(c) & (d). By acceding to the condraintsimposed by the habeas court on account
of hisrefusd to parmit histria counsd to testify, which limitation isnot challenged here, Farmer effectivdy
precluded himself from demonstrating that his pleawas truly rendered involuntary by the alleged
shartcomingsinthe Rule 11 colloquy. Indeed, Farmer’ stacticd choiceto rdy exdusvey upontheexiding
record madethe necessary showing of prejudice atogether impossible, sncewhether aguilty pleais
voluntary depends upon information known by the defendant at the time the pleawas entered, including
what was |learned out of court. See Hendersonv. Morgan, 426 U.S. 637, 647, 96 S. Ct. 2253, 2258,
49 L. Ed. 2d 108 (1976) (explanation of elementsof chargeeither by trial judge or defense counsel
aufficient); cf. syl. pt. 2, Satev. Sms, 162 W. Va 212, 248 SE.2d 834 (1978) (“The controlling test
astothevoluntarinessof aguilty plea, when it isattacked either on adirect gpped or inahabeascorpus
proceeding on groundsthat fal within thoseon which counsd might reasonably be expected to advise, is
the competency of theadvicegiven by counsd.”). Farmer’ sdamsregarding deficdendesinthetrid court’'s
colloquy under Rule 11(c) & (d) thereforefall because hehas made no atempt to demondratethat hewas

prejudiced to the extent that the court’ s errors rendered his pleainvoluntary.

Farmer’ ssecond dam, thet hisguilty pleato fird-degree murder wasinvoluntary asaresult
of thetrid court’ sfailure to ascertain afactua basisfor such chargeasrequired by W. Va R. Crim. P.
11(f),® likewisefails under Vernatter’ slimited scope of review. Aswe explained in Satev. Bennett,
179W. Va 464, 370 SE.2d 120 (1988), “ one purpose of the requirement of Rule 11(f) isto ‘protect a

defendant who isin the podition of pleading voluntarily with an understanding of the nature of the charge

*Rule 11(f) providesthat “[n] otwithstanding the acceptance of apleaof guilty, thecourt should not
enter ajudgment upon such pleawithout making such inquiry asshdl stidy it that thereisafactud bess
for the plea.”

11



but without redlizing that hisconduct doesnot actualy fal withinthecharge’” 1d. at 467, 370 SE.2d at
123 (quoting McCarthy v. United Sates, 394 U.S. 459, 467, 89 S. Ct. 1166, 1171, 22 L. Ed.
2d 418, 426 (1969)). While such purposeisobvioudy laudatory, this Court has never deemed it
conditutiondly necessary for atrid court to undertake theinquiry required by Rule 11(f). And other courts
gppear ingenerd agreement that absent gpedcid drcumstances “ thereisno congtitutiond requirement that
atria judgeinquireinto thefactua basisof aplea’™ United Satesv. McGlocklin, 8 F.3d 1037, 1047
(6th Cir. 1993) (en banc), cert. denied, 511 U.S. 1054, 114 S. Ct. 1614, 128 L. Ed. 2d 341 (1994)
(citation omitted).® Rather, only whenthe defendant daims hisfactua innocencewhile pleading guilty, a
gtuation not presentin thiscase, isacourt congtitutiondly required to undertake such aprocedure. See
North Carolinav. Alford, 400 U.S. 25, 37-39, 91 S. Ct. 160, 167-68, 27 L. Ed. 2d 162 (1970); see
also Wallace v. Turner, 695 F.2d 545, 548 (11th Cir. 1983); Willett v. Georgia, 608 F.2d 538,

540-41 (5th Cir. 1979).

Thus, absent the specid circumstance of adefendant claming factud innocencewhile
pleading guilty to acrimind charge, thereguirement of Rule 11(f) that atrid court makean inquiry intothe
factua bass of the defendant’ s pleais not condtitutionally mandated. It therefore follows under our

reasoningin Vernatter that asmpleviolaion of Rule 11(f) may not, ganding a oneand without ashowing

"Sealso Meyersv. Gillis, 93 F.3d 1147, 1151 (3d Cir. 1996) (“Put simply, the Due Process
Clause of the Fourteenth Amendment to the United States Condtitution does not require an on-the-record
development of the factua basis supporting aguilty pleabefore entry of theplea. .. ."); Higgason v.
Clark, 984 F.2d 203, 207-08 (7th Cir. 1993) (indicating that Supreme Court precedent “does nat imply
that the factud-bad srequirement of Fed. R. Crim. P. 11(f) and its Sate-law counterparts comes from the
Condtitution”); Rodriguezv. Ricketts, 777 F.2d 527, 528 (9th Cir. 1985) (“We conclude that the due
process dause doesnot impose on agate court the duty to establish afactud bassfor aguilty pleaabsent
gpecia circumstances.”); Willbright v. Smith, 745 F.2d 779, 780 (2d Cir. 1984) (“[ D]ue process does
not mandate a factual basisinquiry by state courts.”).

12



of prgudice, sarveasapredicaefor collaterd rdief. And snce Farmer has doneno morethan assart that
thetria court’ spleacolloquy failed to meet theformal requirementsof Rule 11(f), without otherwise
atempting to demondrate his pleawasthereby rendered involuntary as aconseguence, ™ wefind no error

in the circuit court’ s rejection of this claim.

We must stress that our treatment of Farmer’ sRule 11 claimsis determined by the
procedura posture of thiscase, Snceit arises as a post-conviction habeas corpus chdlenge. The Court
in no way meansto suggest thet the requirements of Rule 11 areany lessmandatory for thetrid courts of
thisjurisdiction. Ondirect apped of adenia of amotiontowithdraw aguilty plea, atrid court’ sfalure
to adhereto therule continuesto requirereversal unlessit can be shown that the violation amounted to
harmlesserror. SeeW. Va R. Crim. P. 11(h) (“ Any variance from the proceduresrequired by thisrule
which doesnot affect substantia rightsshall bedisregarded.”). And aswerecently stated in syllabuspoint
two, in part, of Satev. Valentine, 208 W. Va. 513, 541 S.E.2d 603 (2000), harmless error inthe
context of Rule 11 may be found only “when thefactud evidenceisdear that no substantia rightsof the
defendant weredisregarded.” Seealso syl. pt. 7, Sateexrel. Brewer v. Sarcher, 195W. Va. 185,
465 SE.2d 185 (1995). Moreover, likethe United States Supreme Court Smilarly made dear in United

Satesv. Timnreck, supra, we do not forec ose the possibility that collaterd relief “would be avallable

BWhile Farmer bringsto our attention thefact that he never admitted having spedific intent to kill
hisvictim, hehas presented no evidence showing that hispleato first-degree murder was unknowing or
involuntary inthisregard. Thesdf-imposed limitation of rdying soldy upontheexisting record obvioudy
fored osad such an gpproach. Wenote, moreover, that during thepleahearing thetria court informed him
that under first-degree murder “[t]here must be aspecificintent tokill . . . . 1t could not have been
accidentd, it could not have been judtified, there must be aspedificintent to kill here” Such evidencein
the record belies any nation thet Farmer waas prgjudiced by the daimed defectsin thetrid court’ sinquiry
into the factual basis of his plea.
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if aviolation of Rule 11 occurred in the context of other aggravating circumdances” 441 U.S. a 784-85,
99 S. Ct. at 2088. Indeed, our cases appear to support relief in such situations. E.g., Pugh v.
Leverette, 169 W. Va. 223, 233, 286 S.E.2d 415, 421 (1982) (voiding conviction on basis of
defiaendesin pleacolloquy, whereevidenceindicated that defendant’ s* pleawas made under oppressve

and coercive circumstances’). But no such aggravating circumstances have been presented in this case

1.
CONCLUSION

For the reasons stated, the judgment of the Circuit Court of Mingo County is affirmed.

Affirmed.
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