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CHIEF JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed dennovo.” Syllabus

Point 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “If thereisno genuineissue asto any materid fact summary judgment should be
granted but such judgment must be denied if thereisagenuineissueasto amaterid fact.” Syllabus Point
4, Aetna Casualty & Surety Company v. Federal Insurance Company of New York, 148

W. Va. 160, 133 S.E.2d 770 (1963).

3. “Judidd ascartanment” dausssinail and gesleesssinWest Virginiaarevoid under
the public palicy of this State and do not preclude acourt in which acontroversy over an oil and gaslease

istried from rendering afinal judgment and finally resolving that controversy.

4, If an il and gaslease providesfor aroydty based on proceedsreceived by the
lessee, unlessthe lease provides otherwise, thelessee must bear all costsincurred in exploring for,

producing, marketing, and transporting the product to the point of sale.

5. If an oil and gaslease providesthat the lessor shal bear some part of the costs
incurred between the wellhead and the point of sale, the lessee shdl be entitled to credit for those coststo

the extent that they wereactudly incurred and they werereasonable. Before baing entitled to such credit,



however, thelessse mudt prove, by evidence of thetype normaly developed inlegdal procesdings requiring

an accounting, that he, the lessee, actually incurred such costs and that they were reasonable.

6. Inlight of the public palicy favoring the consarvation and maximum recovery of ol
and gas, when an ail or gaswell remains capable of producing oil or gasat thetermination of alease
covering suchwell, alessee desiring to remove the well equipment must afford the lessor, or an agent
chosen by thelessor, areasonable opportunity to qudify under the bonding statute of this State, W. Va
Code 22-6-26, to continue the operation of thewdl. In the event thelessor dectsto so qualify, acourt,
upon application of either party, may determine and order payment for the vaue of the lessee swell
equipment, reduced by the cost of removing such equipment from theleasehold and by the codt of plugging

the well assumed by the lessor.



McGraw, Chief Justice:

Thisisan goped by Energy Resources, Inc. from an order of the Circuit Court of Logan
County granting James T. Welman and Grace Wdlman summary judgment in an action arigng out of two
oil and gasleases. In granting summary judgment, the circuit court found that the evidence adduced
demongtrated that Energy Resources, Inc. had breached the leases and found that theleases had been
terminated. Thecourt dso avarded the WeImanssubgtantial damages. On apped, Energy Resources,
Inc., damsthat thedrcuit court erred in granting summeary judgment, in declaring the termination of the
leases, and in awarding the Wellmans damages.

l.
FACTS

The gopdlessinthis proceading, James T. Wdlman and Grace Wdlman, owned theall
and gasunderlying two tracts of red estate containing 200 acresand 23.5 acreslocated in Logan County,
Wes Virginia They hed acquiredthar interessfrom James T. Welman' sfather, Benny Welman. Prior
to thetransfer of theinterestsin the oil and gasto James T. and Grace We Iman, Benny Wellman had
entered into two oil and gas|eases covering thetwotractswith Energy Resources, Inc., theagppdlantin

the present proceeding. For al purposes relating to the present proceeding the leases were identical .

Theleasescontained certain provisonswhich arecritical toissuesinthe present case,

Firgt, they provided that they would run for aterm of ten yearsand for so long theresfter asdrilling or



working operationsfor oil or gaswere conducted, or for solong asoil or gaswere produced from the
leased premises. Specificaly, the leases provided that Energy Resources, Inc. was:

TOHAVEAND TOHOLD sad premisesfor the purposes aforesaid
during the term of ten (10) years from the date hereof (cdled “primary
term”), and aslong thereafter asdrilling or reworking operationsfor ail or
gas are conducted thereon ashereinafter provided, or oil or gas produced
therefrom, or this lease is extended by any subsequent provision hereof.

Eachleased o provided that Energy Resources, Inc. would commence operationsfor the
drilling of onewd| on or before January 1, 1993, or during the primary term of thelease. Speaificdly, the

|eases stated:

L essee agreesto commence operationsfor thedrilling of one (1) well
on sad premiseson or before January 1, 1993 or thereafter during the
primary term hereof to pay to Lessor, in advance, arenta of therate of
OneDdllar ($1.00) per acre for each twelve (12) month period until one
(1) well iscommenced or thislease is surrendered.

Theleasesrequired Energy Resources, Inc., to pay aroyaty onany oil or gas produced.
The royalty provision stated:

Lessee agreesto ddiver to Lessor, intanks, tank cars, or pipe ling, a
royalty of one-eighth (1/8) of al oil produced and saved from the
premises, and to pay to Lessor for gas produced from any oil well and
used by Lesseefor the manufacture of gasolineor any other product as
royaty one-eighth (1/8) of the market vaue of such gasat the mouth of
thewdl; is[if] suchgasissold by the Lessee, then asroyaty one-eighth
(1/8) of the proceadsfrom the sde of gasas such at the mouth of thewell
where gas, condensate, distillate or other gaseous substance is found.



Each leasedso contained a“right to cure’ or “judicia ascertainment clause” Those
clauses, which were identical, stated:
Thisleaseshdl never beforfated or terminated for failureof Lesseeto
performinwhole or in part any of its express or implied covenants,
conditions or obligationsuntil it shal have beenfirg findly judicidly
determined that such failure exists, and Lessee shdl have been givena

reasonabletimedfter such find determinationwithinwhichto comply with
any such covenants, conditions or obligations.

Prior tothetime Energy Resources, Inc. entered into theleasesfor thetwo tracts, anatura
gaswell had been drilled on the 23.5 acretract under aprior lease granted to adifferent lessee on April
29,1954. However, by thetime Energy Resources, Inc. entered into theleasesinvolved in the present
case, that old well had been out of production for many years and thet the lease under which it had been

drilled, as well as an accompanying lease on the other tract, had been abandoned by the prior lessee.

After Energy Resources, Inc. leased thetwo tracts, it did not commencethedrilling of a
well on ather tract prior to January 1, 1993, or a any time during the primary terms, asrequired by its
leases. Further, it did not pay the $1.00 per acre per year delay rentd which it had obligated itsdlf to pay
initsleases. 1t does appear, however, that it entered the 23.5 acretract and reworked the previoudy-
abandoned wdll drilled by the prior lessee and placed it back in operation in October 1993 after the

expiration of the primary term of itsleaseswith the Welmans. The gas produced from thiswel was not

‘Energy Resources, Inc., arguesthat itisnot dear which parcel thewell waslocated on. However,
apla filed with the Oil and Gas Divison of theWest VirginiaDepartment of Mines whichisindudedin
the record, together with other evidence, shows that the well was on the 23.5 acre tract.
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used for the manufacture of gasoline or any other product. Instead, it was sold as natural gasto
Mountaineer Gas Company. Thewdl produced naturd gasuntil it wasturned off in November 1998, For
the gastaken from thiswell, Energy Resources, Inc., paid the Wellmans one-eighth of $.87 for each
thousand cubic feet of gaswhichit had sold. Inarriving at the $.87 per thousand cubic feet basefigure,
it took the pogition that it had deducted certain expenseswhich it had paid from the $2.22 per thousand

cubic feet of gas which it had actually received.

By lettersdated July 8, 1998 and September 18, 1998, the Wellmans notified Energy
Resources Inc. that it wasin default under the ail and gasleasesfor faling to drill new welsand for failing
to pay proper royaties. The WdImansgave Energy Resources, Inc. aperiod of 30 daysto curethese
defaults. Energy Resources, Inc. did not respond to the demands, and the Wd lmansindituted the present
action on December 8, 1998. In bringing the action, the Welmans sought not only termination of the

leases, but damagesfor thefallure of Energy Resources, Inc., to pay proper roydtiesfrom theexiding well.

After devd opment of the case, the Welmans moved for summary judgment, and by order
dated January 3, 2000, the Circuit Court of Logan County granted their motion. Ititsorder, the circuit
court found that theleases had terminated by thair own termsdueto thefailure of Energy Resources, Inc.,
todrill awel oneachlease, duetoitsfalureto pay dday rentds, and duetoitsfalureto pay aproper one-
eghth roydty onthe production from the reworked wel. The court dso avarded the We Imans subgtantid
damagesbecauseof thefailureof Energy Resources, Inc., to pay theWdlmans proper roydtiesonthegas

extracted fromtheexisingwell. Inawarding the damages, the court concluded that Energy Resources,
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Inc., did not show thet it was entitled to deduct the expensesfrom the $2.22 per thousand cubic feet of gas
whichit had recaived and that it had, in effect, short-changed the Wellmans by improperly charging them
withtheexpenses. Thecourt dso avarded the We Imansprgudgment interest, post-judgment interest,

and attorney fees and costs.

Inthe present proceeding, Energy Resources, Inc. clamsthat thecircuit court erredin
granting summary judgment and that the court erred in awarding damages without allowing ajury to
determinetheappropriatebaancedue. It dsodamsthat thecircuit court erredinrefusngtodlow it to
deduct expensesbefore computing roydtiespayable, and that it erred in awarding the W lmanstheir
attorneys fees.

.
STANDARD OF REVIEW
In Syllabus Point 1 of Painter v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994), this

Court stated that: “A circuit court’s entry of summary judgment is reviewed de novo.”

Additionally, in Syllabus Point 4 of Aetna Casualty & Surety Company v. Federal
Insurance Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963), the Court stated that:
“If thereisno genuineissue asto any materid fact summeary judgment should be granted but such judgment

must be denied if there is a genuine issue asto a material fact.”



DISCUSSION
Questions Relating to the Termination of the Lease
The* Right to Cure”’ or “Judicial Ascertainment Clause” Problem
Two of the assgnmentsof error raised by Energy Resources, Inc., relateto the circuit
court' sdetermingtion that theleaseswhich it hed entered into with James T. and Grace WelIman terminated
under thecircumdatancesof thecase. Energy Resources, Inc., pointsout that theleases contained what it
calls“right to cure” clauses which provided that:
Thisleaseshd| never beforfated or terminated for failureof Lesseeto
performinwhole or in part any of its express or implied covenants,
conditionsor obligations until it shal have beenfirgt findly judicidly
determined that such failure exigts, and Lessee shdl have beengivena

reesonabletimedfter suchfind determinationwithinwhichto comply with
any such covenants, conditions or obligations.

Energy Resources, Inc., daimsthat becauseof the*right to cure’ dauses, thecircuit court
could not dedaretheleasesterminated until the court hed firdt findly judicidly determined thet it hed failed
tomeet itsobligationsand until after it had been given an additiond ressonabletime, after such find judicia
determination, to comply withitsobligations. In effect, it arguesthat it must be given asscond chanceto

meet its obligations before a court can judicially terminate its rights.

Although Energy Resources, Inc., referstheto the dausesas*“right tocure’ dauses, such
clauseshavebeenreferredto by commentatorson oil and gaslaw as*judicd ascartainment” clauses. See,
e.g., 4 Howard R. Williams & Charles J. Meyers, Oil and Gas Law 8 681, et seq. (2000); and 4

Eugene Kuntz, A Treatise on the Law of Oil and Gas 8§ 53.4(c) (1990).



Although both these commentators suggest that these dlauses* should” beheld vdidin
limited circumstances, areview of the actud casesinvolving their vaidity showsthat courts have been

concerned with them, and held them to be invalid.

In aseminal case involving such clauses, the Texas court stated:

Wethink thisgtipulation [clause] isvoid. If itstermswere observed,
Meersand wife[thelessorg] would berequired tofileasuitinthedidrict
court for the purpose of adjudi cating thequestionsastowhether therehed
been abreach of any implied dbligation and whether oil and gaswasbeng
produced in paying quantities. By thetermsof the tipulation, thet would
end the suit, even though the facts should be determined against the
lessees. The court would be precluded from rendering judgment upon
suchfindings. Except in certainingtances prescribed by satute, courtsdo
not try cases by piecemeal.

Frick-Reid Supply Corporation v. Meers, 52 S.E.2d 115, 118 (Tex.Circ.App. 1932). The court
then proceeded to state:

Obsarvance by the court of theterms of this stipulation would requirea
trid inwhich only the facts named in the stipulation could bejudicidly
ascertained. Upon thedetermination of suchfacts, thelessee, according
to thedtipulaion, isgiven areasonabletime theresfter to comply with his
obligationsor surrender thelease. . .. Thiswould requireat least two
tridsand twofind judgments. It would require, . . . apostponement of
therendition and entry of thejudgment upon thefacts ascertained, subject
to the option and caprice of the lessee. Agreements relating to
proceedingsin civil casesand involving and providing for anything
inconggent withthefull andimpartia courseof judicethereinareillegd.
2 Elliott on Contracts, 719. While both common-law and statutory
arbitrations arefavored by the courts, and questions of fact may be
condusvely sdttled inthat way, the parties cannot by origind contract or
otherwise convert thetrial and appellate courtsinto mere boards of
arbitration.



Id. at 118. Seealso, Lamczyk v. Allen, 8 111.2d 547, 134 N.E.2d 753 (1956); Smith v. Sun Oil
Company, 172 La 655, 185 So. 15 (1931); Waddle v. Lucky Strike Oil Company, 551 S.W.2d

323 (Tenn. 1977); and Guerra v. Chancellor, 103 SW.2d 775 (Tex.Civ. App. 1937).

A second objectionto”judicid ascartainment” clausesisthat oftenintheoil and gaslease
gtuation, thelandowner isareatively smal operator with limited resources and the | essee often has
subgtantidly greeter resources. “Judicid ascartainment” dlausesin such Stuationsmight endblethelessee
to subject the lessor to needlessand unfair pressure to obtain concessions. Asstated inMeaconv.
Texas Company, 230 La. 593, , 89 So.2d 135, 146 (1956):

Tohold ascontended by counsd for defendant on thispoint would leed
toananomaous, if nat ridiculous, Stuation, for thelessor would be et the
mercy of thelessee; thelaiter might employ whatever tacticshesaw fitto
obtain concessonsor dterationsin connection with thelease, knowing it

would never be declared canceled without hisfirst being given the
opportunity to comply after judicial proceedings.

Fndly, it has been broadly recognized that “judicd ascertainment” dausesdo not affect
termination of alease by abandonment inthosejurisdictionswhich, likeWest Virginia aretermination by
abandonment states. See4 Howard R. Williams & CharlesJ. Myers, Oil and GasLaw § 682.3 (2000);

and Eugene Kuntz, A Treatise on the Law of Oil and Gas § 53.4(c)(1990).2

“Srateswhich recognizetha alease may terminate automatically by abandonment, or by failureto
pay delay rentalsor by failureto produce oil and gasin paying quantities, havergected theideathet the
“judicia ascertainment clause’ will prevent the termination of an oil and gaslease by abandonment. As
stated in 4 Howard R. Williams & Charles J. Myers, Oil and Gas Law § 682.3 (2000):

(continued...)



?(...continued)

Instateswhich taketheview that theinterest of an oil and gaslesseeis
subject to aandonment, the question sometimes arises asto the effect on
abandonment of a. .. judicia ascertanment clauseinthelease. [Insuch
dated] [i]t hasbeen held that albandonment may occur without . . . judicid
ascertainment.

Itisrather clear that West Virginiaisatermination by abandonment state. Asexplainedin
McCullough Qil, Inc. v. Rezek, 176 W. Va. 638, 346 S.E.2d 788 (1986), aWest Virginialease
providingthat it shal continue”solongas’ productionin paying quantitiesor operationstherefor continue,
or similar language, conveys a*“determinable’ interest.

Such an interest automatically terminates by its own terms upon the
occurrence of the stated event, namely, expiration of theprimary term
without production or operations at such time, or the cessation of
production or operations during the secondary term. Such ahabendum
clausedoesnot convey aninterest subject to acondition subsequent, with
thelessor having the optionally exerasable power of dedaring aforfeture
upon nonproduction or cessation of production. Instead, the lessor has
apossbility of reverter and does not need to take any affirmative action
for the lease to terminate.

Id. at 644, 346 S.E.2d at 794.

Therationdefor holding that a“judicid ascertanment” clausehasno effect onterminationina
termination by abandonment State gppearsto bethat thefundamenta character of an oil and gasleasein
atermination by abandonment sateisboth that of aconveyance and acontract and thet the parties cannot
diminate the conveyance agpect of the arrangement by imposing acondition repugnant to the habendum
clause. Asstated in McCullough Oil, Inc. v. Rezek, id. at 642-44, 346 S.E.2d at 792-94:

Anoil and gaslease (or other minerd lease) isboth aconveyanceand
acontract. Itisdesigned to accomplishthemain purposeof the owner of
the land and of the lessee (or itsassignee) as operator of the oil and gas
interests. securing production of ail or gasor bath in paying quantities,
quickly and for aslong as production in paying quantitiesis obtainable.
Andyzed, anoil and gaslease containstraditiona conveyancing portions
and the usually separate contractual portions. Montana-Fresno Qil
Co. v. Powell, 219 Cal.App.2d 653, 659, 33 Cal.Rptr. 401, 404

(continued...)



?(...continued)
(1963).

One of the conveyancing portions of an oil and gasleaseisthe
"habendum’* dlause, dso known asthe"term’” dlause. The purposeof the
habendum clausein an oil and gaslease (or other minerd lease) isto
defineand limit the duration of the lessegsestate. R. Donley, TheLaw
Of Coal, Oil And Gas In West Virginia And Virginia 8 65a.
(1951). The habendum clause of [176 W. Va. 643] virtually all
contemporary oil and gasleases providesfor ardaively short "primary”
term, congsting of afixed period of time of from afew monthsto five or
tenyears, a theend of which period theremust be production (or insome
leases, the prasecution of drilling operations); the habendum dausedso
providesthat thelease may be preserved for an indefinite period of time
beyond the expiration of the primary term "aslong theregfter™ asail or ges
isproduced in paying quantities (or in Someleases, for aslong thereafter
asoperaionsfor oil or gasarebeing conducted). 3 H. Williams, Oil And
GasLaw 8§ 601.4 at 9-10 (1985). SeealsoR. Donley, The Law Of
Coal, Oil And Gas In West Virginia And Virginia 8 69 (1951).

* % %

A habendum clausein an oil and gaslease (or other minerd lease)
providing for ashort primary term and asscondary term for "solong as'
productionin paying quantitiesor operationstherefor continue, or Imilar
language, conveysa"determingble’ interest, that is an interest subject to
agpedd limitation. Such aninterest autometically terminatesby itsown
terms upon the occurrence of thestated event, namely, expiration of the
primary term without production or operations at such time, or the
cessation of production or operations during the secondary term. Sucha
habendum clause does not convey an interest subject to a condition
subsequent, with thelessor having the optionaly exercisable power of
declaring aforfeiture upon nonproduction or cessation of production.
Insteed, thelessor hasapossihility of reverter and does not need to teke
any affirmative action for the lease to terminate.

Although McCullough Oil, Inc. v. Rezek, id., did not deal with a“judicial ascertainment
clause” it did ded with areated-type clause, cal anotice and demand dlause, sometimesinsertedina
(continued...)
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West Virginia, like other jurisdictions, hasrecognized that economy of judicid effortisa
public policy concern. See, e.g., Sate ex rel. Sowards v. County Commission of Lincoln
County, 196 W. Va. 739, 474 S.E.2d 919 (1996); Glover v. Narick, 184 W. Va 381, 400 S.E.2d
816 (1990); and Sateexrel. Kucerav. City of Whedling, 153 W. Va. 538, 170 S.E.2d 367 (1969).
West Virginiahas aso long adhered to the ancient legal principa that Nemo debet bisvexari pro una

et eadem causa, or that no one should be twice vexed by one and the same cause, or, more fredy

?(...continued)

lease, which providesthat theleassewill not terminate until the lessor has given thelessee natice of adefault
and until the lessor makes a demand that the lessee correct the default. 1nMcCullough Oil, Inc. v.
Rezek, id., the Court conduded that anatice and demand clausein an oil and gaslease or other minera
|ease hasno effect upon the habendum dause or the cessation dause of thelease. The Court indicated thet
the notice and demand dauserdaesto expressand implied contractud obligationsof thelessse under the
lease, and relatesto forfeiture of the lease for breach of those contractua obligations. 1t doesnot gpply
to termination by abandonment. The Court stated:

[ T]he notice and demand clause does not relate to termination or
expiraion of thelease upon the occurrence of the estate- limiting event
stated in the habendum clause or cessation of production clause.

Id. at 645, 346 S.E.2d at 796.
The Court also stated:

Thus, the lessee (or itsassignee as operator) isnot entitled to notice
beforetheleaseterminates automatically under the habendum clauseor
the cessation of production dauseof anoil and gaslease (or other minerd
lease). Furthermore, oncetheleaseautomaticaly terminates, requiring
notification of thelessee would be asuperfluous act, for the lessee could
not unilaterally revive the lease.

Id. at 645-46, 346 S.E.2d at 796.
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trandated, that one should not have to undergo repesated litigation over the same matter. Byus Mankin
Lumber Company v. Landers Construction Company, 109 W. Va. 667, 156 S.E. 71 (1930).
Findly, the Court believesthat the purpose of the legd system isto provide final resolution of lega
controversesand not to provide adeviceto enable one party to grind another down through repetitious

litigation until the other submits.

In short, the Court believesthere are compelling public policy reasons for holding that
“judicd ascertanment” cdlausesinoil and gasleases, which, ineffect, open the door for repeated litigation
over thesameisaues, are not enforceable on this State. On the other hand, the Court can see no reason

for holding them enforceable.

Inview of this, and in view of the fact that other jurisdictions have rgected such dauses,
thisCourt holdsthat “judicid ascertainment” dausesin oil and gasleasesin West Virginiaarevoid under
the public palicy of this State and do not preclude acourt in which acontroversy over an oil and gaslease

istried from rendering afinal judgment and finally resolving that controversy.

Inlight of this, this Court concludesthat the claim of Energy Resources, Inc., that the
“judidd ascartainment” dausesin theleasesin question in the present case pred uded the circuit court from

declaring its leases forfeited is without merit.

12



The Factual Basisfor Termination
Thesecond dam medeby Energy Resources, Inc,, rdldingto thedrcuit court’ sdedlaration
that the leases were terminated, is that the facts do not show conclusively that it has committed acts
preci pitating termination and that, under the circumstances, thetria court erred in entering summary

judgment against it.

Specificaly, Energy Resources, Inc., claimsthat at thetimethecircuit court entered
summary judgment, therewasaquestion of fact asto whether theexigtingwell fromwhichit produced ail
wasonthe 200 acretract or the 23.5 acretract. Inreviewing therecord, the Court notesthat various plats
wereintroduced including “Well Location Map FleNo. Log-466,” which wasfiled with the Oil and Gas
Divison of theWes VirginiaDepartment of Minesin conjunction with thedrilling of thewdl. Contrary to
the assertionsof Energy Resources, Inc., that plat, in conjunction with the other evidenceinthe case,

indicates that the existing well was located on the 23.5 acre tract. That evidence was not contradicted.

Another clam made by Energy Resources, Inc., isthat: “ Throughout their summary
judgment motion andtheFind Judgment Order therearefactud assertionsthat no dday rentaswerepad.
However, therecord isslent concearning the payment of dday rentd.” Contrary to thisassartion, this Court
findsthat in the supplementd affidavit of JamesWelman in support of the Wdlmans mation for summeary
judgment, itisplanly stated that: “ERI [Energy Resources, Inc.] hasnot drilled awel on my property.
ERI hasnever paid meany ‘delay rentals asrequired by thetwo oil and gasleases.” Thisisnot
contradicted by counter-affidavit or any other evidence.

13



Energy Resources, Inc., dso daimsthet thereisaquestion of fact asto whether its conduct
waswilful. InthisCourt’ sview, the conduct isfactually devel oped ontherecord. The question of

wilfulnessis, the Court believes, one of interpretation.

Findly, Energy Resources, Inc., clamsthat thereisaquestion of fact asto whether it
pooled or unitized thetwo leaseswhichiit had fromtheWdlmans It damsthet if it did, itsproduction from
theold wdl onthe 23.5 acretract preserved itsinterest in both leases. The Court notesthat no evidence
of pooling or unitization waspresented to thedrcuit court. Further, itisdear that Energy Resources, Inc.,
breached at least its covenant to drill anew well on each tract by January 1, 1993, or during the primary
termsof theleases, and that under thelanguage of theleases, it wasplain that the parties contemplated that
the leases could beforfeited or terminated for the failure of Energy Resources, Inc., to perform its

covenants under the leases.

As has been previoudy stated, in Aetna Casualty & Surety Company v. Federal
Insurance Company of New York, supra, the Court indicated that summary judgment was
gopropriaiewheretherewere no genuineissues of fact to betried. Factudly, inthe present case, affidavits
submitted by James Wellman show that Energy Resources, Inc., paid no dday rentalsand no roydties
under thelease of the 200 acretract prior to theinditution of the present action. Thesefactswere, inno
way, disouted by Energy Resources, Inc. Thelease, by itsterms, ran only for ten yearsand for solong
thereafter asdrilling or reworking operationswere conducted. Ten yearshad expired by thetimethe

Wedlmans brought their action, and by virtue of the habendum clause of the lease, the leasehold had

14



reverted to the Wellmans of itsown accord. In short, there were undisputed facts showing that Energy
Resources, Inc., abandoneditsleaseto the 200 acretract and the circuit court properly entered summary

judgment for the Wellmans as to that tract.

The235acretract rasesadightly different problem. The undigouted evidence showsthet
no delay rentaswere paid under thelease on that tract. Further, no new wel wasdrilled onthetract. On
the other hand, Energy Resources, Inc., did reopen theexisting well onthetract. Therewasthussome
production from thetract which might have prevented abandonment. However, an expresscovenant of
thelease covering thetract required Energy Resources, Inc., to commencedrilling onewd| onthetract &
least during theprimary term of thelesse. Further, itisplainfrom theleasethat thelease could beforfeited

if Energy Resources, Inc., failed to comply with its covenants.

Initsanswer to Paragraph 26 of the Wellmans complaint, Energy Resources, Inc.,
admitted that “it hasnot drilled awd | on theleased premisesand the 10 year primary term hasexpired.”
Thiswasreinforced by the deposition testimony of Diane Berman, the agent of Energy Resources, Inc.
Further, aswill heregfter gppear, theevidence showscondusvely that Energy Resources, Inc., did not pay

the royalties required under its lease even on the gas produced from the existing well.

Inview of dl this, thisCourt cannot conclude that therewere materia questions of fact
relating to the termination of the lease on the 23.5 acre tract or that the circuit court erred in granting

summary judgment to the Wellmans relating to that termination.
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V.
QUESTIONSASTO DAMAGES

Ashasbeen previoudy sated, Energy Resources, Inc., did not commencethedrilling of
wellsupontheleasesonthe Welmans' property by thetime specifiedin theleases. Energy Resources,
Inc., however, did reopentheexiding well onthe23.5 acretract and produced gasfrom that well for some
time. Inbringing the present action, the Welmansassarted that Energy Resources, Inc., did not pay them
the gppropriate royaties due under thelease on the 23.5 acretract, and they prayed for damagesfor the

unpaid royalties.

The oil and gas lease on the tract on which the well was located required Energy
Resources, Inc., to pay the We Imans* 1/8th of the proceedsfrom the sde of gasassuch a the mouth of
thewd | where gas, condensate, didtillate, or other gaseous subgtanceisfound’ when the gas produced wes

sold as natural gas.

During the devel opment of the case, abookkeeper for Mountaineer Gas Company, the
purchasar who bought the gas produced by Energy Resources, Inc., dated thet Mountaineer Gas Company
had paid Energy Resources, Inc., $2.22 per thousand cubic feet of gas sold by Energy Resources, Inc.,
fromtheWedlmans well. Thistestimony wasreinforced by gas production recordsfor thewell from
Mountaineer Gas Company for the period October 1993 through October 1998. Further evidence
showed that Energy Resources, Inc., paid the Wdlmans roydties, not on the basis of $2.22 per thousand

cubic feet, but rather on the basisthet it had received $.87 per thousand cubic feet. Energy Resources,
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Inc., doesnot disputethet it paid roydtieson the basisof $.87 rather than $2.22, but it contendsthet it was
entitled to deduct certain expensesfrom the amountsrecei ved from M ountaineer Gas Company before

calculating the Wellmans' royalty.

In Robert Donley, The Law of Coal, Oil and Gasin West Virginia and Virginia
8104 (1951), it isstated: “From the very beginning of the oil and gasindudtry it hasbeenthepracticeto
compensate the landowner by sdlling the ol by running it to acommon carrier and paying him [the
landowner] one-eghth of the sdle pricereceived. Thispractice has, in recent years, been extended to the
gtuationswheregasisfound. ...” Theone-eghth recaved iscommonly referred to asthelandowner’s
royalty. In Davisv. Hardman, 148 W. Va. 82, 133 S.E.2d 77 (1963), this Court stated that a
distinguishing characterigtic of such aroydty interest isthat it isnot chargeable with any of the costs of
discovery and production. The Court believesthat such aview has been widdly adopted in the United

States.

In spite of this, there has been an attempt on the part of oil and gas producersin recent
yearsto charge the landowner with a pro rata share of various expenses connected with the operation
of an ail and gaslease such asthe expense of trangporting oil and gasto apoint of sde, and the expense
of treating or dtering theoil and gasso asto put it in amarketable condition. To escapetherulethat the
lessee must pay the costs of discovery and production, these expenses havebeen referred to as* post-
production expenses.” Two states, Texasand Louisiana, have recognized that alessee may properly

charge alessor with a pro rata share of such “post-production” (as opposed to production or
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development) cogts. On the other hand, it gppearsthat anumber of other Sateshavergected thispodtion
wherealease, such asthe onesin the present case, cdlsfor the payment of royaties on the bass of what

the lessee receives from the sale of oil and gas.’

Therationale for holding that alessee may not charge alessor for “post-production”
expenses gppearsto be most often predicated on theideathat thelessee not only hasaright under anail
and gasleaseto produce ail or gas, but he dso hasaduty, either express, or under animplied covenant,
to market the oil or gas produced. The rationale proceedsto hold the duty to market embracesthe

responsibility to get the oil or gas in marketable condition and actually transport it to market.

Typicd of thethinking of courtswhich have adopted thisview isthet of the Supreme Court
of Colorado in Garmon v. Conoco, 886 P.2d 652 (Colo. 1994). In that case, the court Stated that in
Colorado alesseeimpliedly covenanted to market oil and gas produced. It then stated: “Implied lease
covenants related to operations typically impose aduty on the oil and gaslessee. See, eg., 5 Kuntz
§57.1t062.5. Accordingly, thelessee bearsthe cost of compliancewith these promises. Cf. Warfidd

Natural Gas Go. v. Allen, 261 Ky. 840, 88 S.E.2d 989, 991 (1935).” Id. at 659.

Whereleasescdl for the payment of royatiesbased ontheva ueof ail or gas produced, and sold
directly, the Court perceivesthat there are possibly different issues, and they are excluded from this
discussion.
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The court went on to reason that Sncethelessee, under its covenant, had aduty to market
oil and gasproduced, and snce under thelaw it wasrequired to pay the cogisto carry out its covenants,
It had the duty to bear the cost of preparing the oil and gasfor market and to pay the cogt of transporting
themtomarket. Thecourt dso noted thet, in Imilar ways, other jurisdictions had adopted therulethet the
lessee had to bear post-production costs. The court stated:

In Kansas and Oklahomaa.. . . rule has developed based on an
operator’ simplied duty to market gas produced under an oil and gas
lease. Wood v. TXO Production Corp., 854 P.2d 880, 882 (Okla.
1992) (“[ T]heimplied duty to market meansaduty to get the product to
the place of salein marketable form.”); Gilmore v. Superior Qil
Company, 192 Kan. 388, 388 P.2d 602, 606 (1964) (“Kansas has
aways recognized the duty of the lessee under an oil and gaslease not
only tofindif thereisail and gasbut to use reasoneble diligenceinfinding
amarket for the product.”). Wyoming has codified the marketability
goproach. The Federd government aso requiresthet alessee” placegas
in marketable condition at no codt to the Federd Government....." 30
C.F.R. 8 206.153(I) (1993).

Arkansas and North Dakota have reached smilar conclusonswhen
conddering leeseroydty dauseswhich are glent asto dlocation of pos-
production costs. A lease which providesfor the lessor ro receive
“proceeds at thewdl for dl gas’ meansgross proceedswhen theleeseis
dlent asto how post-production costs must be borne.” Hanna Oil &
Gas Co. v. Taylor, 297 Ark. 80, 579 SW.2d 563, 565 (1988); see
also West v. Alpar Resources, Inc., 298 N.W.2d 484, 491 (N.D.
1980) (when thelease does not state otherwiselessorsare entitled to
royaty payments based on percentage of total proceedsrecaved by the
lessee, without deduction for costs).

Garman v. Conoco, Inc., 886 P.2d 652, 658 (1994).

ThisCourt believesthat therationd e employed by Colorado, Kansas, and Oklahomain

resolving thequestion of whether thelessor or thelessee should bear “ post-production” costsispersuasive.
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Likethose gtates, West Virginiaholdsthat alesseeimpliedly covenantsthat hewill market oil or gas
produced. See Robert Tucker Donley, The Law of Coal, Oil and Gas in West Virginia and
Virginia88 70 & 104 (1951). Likethe courtsof Colorado, Kansas, and Oklahoma, the Court also
believesthet historicaly thelessse has had to beer the cost of complying with his covenantsunder thelesse
It, therefore, reasonably should follow that thelessee should bear the costs associated with marketing
products produced under alease. Such aconclusion isaso consi stent with the long-established
expectation of lessorsin this State, that they would receive one-aghth of the sale price received by the

|essor.

Inview of dl this, this Court concludesthat if an oil and gaslease providesfor aroydty
based on proceedsreceived by thelessee, unlessthelease provides otherwise, thelesseemust bear all

costsincurred in exploring for, producing, marketing, and transporting the product to the point of sale.

Further, the obvious object of alegd trid isthat acourt adjudicate a controversy based
upon evidence developed in accordance with therules of law. Inlinewith this, the Court concludes that
if an oil and gaslease providesthat the lessor shal bear some part of the costsincurred between the
wellhead and the point of sale, thelessee shall be entitled to credit for those cogtsto the extent that they
wereactudly incurred and they werereasonable. Beforebeing entitled to such crediit, however, thelessee
must prove, by evidenceaof thetypenormdly developedinlegd proceedingsrequiring an accounting, thet

he, the lessee, actually incurred such costs and that they were reasonable.
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Although this Court believesthat thelanguage of theleasesin the present caseindicating
that the“procesds’ shdl befrom the“sde of gasassuch a the mouth of thewd | wheregas. . . isfound”
might belanguageindicating that the partiesintended that the Wd Imans, aslessors, would bear part of the
cogtsof trangporting the gasfrom thewd lhead to the point of sle, whether that wasactudly theintent and
the effect of thelanguage of theleaseis moot because Energy Resources, Inc., introduced no evidence
whatsoever to show that the costiswereactudly incurred or that they werereasonable. Intheabsenceof
suchevidence, thisCourt believesthat thetrid court properly granted the We lmanssummary judgment
onthe cogt issue and that Energy Resources, Inc.’s, damsrdating to the court’ sactionson thispoint are

without merit.

V.
REMAINING ISSUES

Ancther dammadeby Energy Resources, Inc.,, isthat the Circuit Court of Logan County
erredinfaling to enter an order reguiring theWdlmansto return its property which wasused in conjunction
with the operation of thewd | uponthe 23.5 acretract. Asan dternative, Energy Resources, Inc., dams
that it should have been alowed a set off in an amount equd to thefair market value of the equipment

against the judgment rendered against it.

Oil and gasleasescommonly contain aclausereferred to asa“remova of equipment
cdause” Thisdausenormdly providesthat thelessseunder theoil and gasleaseshdl havetheright & any

timetoremoveal machinery and fixtures placed on the premises, induding theright to draw and remove
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casng. See4 Eugene Kuntz, A Treatise of the Law of Oil and Gas 8 50.3 (1990). Evenwherethere
Isno“removd of equipment dause” courts have generdly recognized that equipment placed onan ail and
gaslease by thelessee should be classified astradefixtures. 4 Eugene Kuntz, A Treatise of the Law
of Oil and Gas § 50.3(a), and see Gartland v. Hickman, 56 W. Va. 75, 49 S.E. 14 (1904). As
bus nessfixtures, the equipment does not become part of the real estate leased and ordinarily may be
removed for areasonabletimefollowing thetermination of thelessee sinterest inthe premises. Gartland

v. Hickman, id.

In spite of these generd propositions, therearelimitationson alessee sright to remove
equipment. InHowell v. Appalachian Energy, Inc., 205W. Va. 508, 519 S.E.2d 423 (1999), this
Court gated thet if alesseefalsto produceand s, or produce and use, ail or gasfrom aleased premises
pursuant to an oil and gasleasefor greater than 24 months, then thelessee shall be deemed to have

abandoned hisinterest in any oil and gas well equipment placed on the premises.

Additiondly, itiswiddy recognized that whether thereisan equipment remova dauseor
not, alessee may not remove equipment even if he hasabandoned or logt hisinterestin an oil and gaswell
if theremova of the equipment destroysawed| whichiscapable of producing. 4 Howard R. Williams&
CharlesJ. Myers, Oil and GasLaw § 674.2 (2000). Asdated in4 EugeneKuntz, A Treatise onthe
Law of Oil and Gas 8§ 50.3(c) (1990): “[A] denid of thelessee sright to remove equipment when it will
result in destruction of aproducing well has been predicated on a protection of the public interest in

preventing waste of anaturd resource” This proposition hasaso been dated in Texas “Thereisample
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authority in Texas supporting the propodition that the owner of the casing doesnot havetheright toruin
or destroy aproductivewd | by taking awvay thecasing. Theholdingsinthese casesseemto bepredicaed
onthetheory of public policy of preventing waste of our natural resources.” Pattonv. Rogers, 417

S\W.2d 470, 477 (Tex.Civ.App. 1967).

Courtshave dso recognized that the corrd ativerights of other ownersmugt betakeninto
account in determining whether theremovd of equipment isgppropriate. Thus, it hasbeendatedin Texas
that:

Solong asthewell isaproducer, neither the owner of thewd | nor the

owner of theland would havetheright to draw the casing and thereby

desroy thewd|. Sncedl patieswho areinterested in the property have

aninterest inthewdl, no onewould havetheright to do any act which

would destroy therights of the co-tenantsor co-ownersof the property.

Orfic Gasoline Producing Company v. Herring, 273 S.W. 944, 945 (Tex.Civ.App. 1925).

Another authority dates. “ It ssemsgenerdly agreed that thelessee (or adamant through
thelessee) isnot authorized to destroy awell whichis capable of producing in paying quantities.” 4

Howard R. Williams & Charles J. Myers, Oil and Gas Law § 674.2 (2000).

The West Virginia Legidature has indicated that the policy of this State favorsthe
consarvation and maximum recovery of oil ansgas. W. Va Code 22C-9-1. The Court, therefore, holds
that in light of the public policy favoring the consarvation and maximum recovery of oil and gas, whenan
oil or gaswell remains cgpable of producing ail or gasat the termination of alease covering suchwdl, a
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|essee desiring to remove thewd | equipment must afford thelessor, or an agent chosen by thelessor, a
reasonable opportunity to qualify under the bonding statute of this State, W. Va. Code 22-6-26, to
continue the operation of thewdl. Inthe event thelessor dectsto so qudlify, acourt, upon goplication of
ether party, may determineand order payment for the value of thelessee’ swdl equipment, reduced by
the cost of removing such eguipment from theleasehold and by the cost of plugging thewell assumed by

the lessor.

Inthe present case, the Court believesthat the evidence beforethecircuit court indicates
that theexigtingwel on that tract isdlill cgpable of producing il andgas. Inlight of this, the Court believes
thet thereisabasisfor requiring Energy Resources, Inc., to leave its equipment and persond property,
provided the WeImans, or an agent chasen by them, qudifiesfor the continued production of thewel. In
such adrcumgtance, Energy Resources, Inc., might be entitled to an offst for the vaue of its equipment

over the amount of its plugging obligation.

Factudly, therecord isinadequiately devel oped on the va ue of the equipment on whether
theWeImanscan or wishto qudify asoperatorsof thewdl, or onwhat the plugging obligation of Energy
Resources, Inc., is. For thisreason, the Court believesthat thejudgment of thecircuit court, insofar asit
relatesto Energy Resources, Inc.’sclaim for its equipment, must be reversed, and the case must be

remanded for further development on that issue.
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Fndly, Energy Resources, Inc., damsthat the Circuit Court of Logan County erredin

awarding the Wellmans their attorney fees.

ThisCourt hasindicated that an awvard of atorney feesis gopropriate where there has been
awillful breach of contract and where alessor isforced to tekelegd action againg itslesseeto recover
possession when the lessee improperly holds the lease over after termination. See TXO Production

Corporation v. Alliance Resources Corporation, 187 W. Va. 457, 419 S.E.2d 870 (1992).

Although Energy Resources, Inc., arguesthat the Circuit Court of Logan County should
havedlowed ajury to determineif itsbreach of theleasesinvolved inthiscasewaswillful, intentiond, or
in bad faith, theevidenceinthiscaserather dearly showsthat Energy Resources, Inc., did not commence
thedrilling of awd| under any congtruction of theevidenceonthe200 acretract involved inthiscase, and,
inthisCourt’ sview, thereopening of theexistingwell onthe 23.5 acretract could not have been congtrued
asthedrilling of suchawdl. Under such circumdtances, this Court believesthat the evidence showsthat
Energy Resources, Inc., intentionaly breached itsobligationsunder theleaseswith the We Imansand thet

given this fact, the Court properly awarded the Wellmans their attorney feesin this case.
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For thereasons ated, the judgment of the Circuit Court of Logan County isaffirmed
exoept insofar asit denies Energy Resources, Inc., credit for the equipment left behind on the WdImans
property; onthat point thejudgment isreversed, and thiscaseisremanded onit for the circuit court to
determineif thereisafactua badsfor awvarding Energy Resources, Inc., an equipment credit, as st forth

herein.

Affirmed, in part
reversed, in part,
and remanded.
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