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SYLLABUSBY THE COURT

1.  “A find order of the hearing examiner for the West Virginia Educaiond
Employees Grievance Board, made pursuant to W.Va.Code, 18-29-1, et seq. (1985), and based
upon findings of fact, should not be reversed unless clearly wrong” Syl. pt. 1, Randolph
County Board of Education v. Scalia, 182 W.Va. 289, 387 S.E.2d 524 (1989).” Syl. Pt. 1,

Parhamv. Raleigh County Bd. of Educ., 192 W.Va. 540, 453 S.E.2d 374 (1994).

2. “Where the issue on an apped from the circuit court is clearly a question of
lav or invaving the interpretation of a statute, we apply a de novo standard of review.” Syl.

Pt. 1, Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

3. *“Grievance rulings involve a combination of both deferentid and plenary
review. Since a reviewing court is obligated to give deference to factua findings rendered by
an adminigrdive law judge, a drcuit court is not permitted to subdtitute its judgment for that
of the hearing examiner with regad to factua determinations.  Credibility determinations
made by an adminidrative law judge are amilaly entitted to deference.  Plenary review is
conducted as to the conclusons of lawv and application of law to the facts, which are reviewed
de novo.” Syl. Pt. 1, Cahill v. Mercer County Bd. of Educ., 208 W.Va. 177, 539 S.E.2d 437

(2000).



4. *“The authority of a county board of education to dismiss a teacher under
W.Va.Code 1931, 18A-2-8, as amended, must be based upon the just causes listed therein and
mugt be exercised reasonably, not arbitrarily or cepricioudy.” Syl. Pt. 3, Beverlin v. Board

of Educ., 158 W.Va 1067, 216 S.E.2d 554 (1975).

5. “Falure by any board of education to follow the evaluation procedure in West
Virgina Board of Education Policy No. 5300(6)(& prohibits such board from discharging,
demating or trandering an employee for reasons having to do with prior misconduct or
incompetency that has not been cdled to the attention of the employee through evauation, and
which is correctable” Syl. Pt. 3, Trimboli v. Bd. of Educ., 163 W.Va. 1, 254 SE.2d 561

(1979).

6. “The procedures specified in West Virginia Board of Education Policy No.
5300(6)(a8) mugt be followed in every proceeding under W.Va.Code 18A-2-8 [1969] for the
dismissd of a school employee on the ground of incompetency.” Syl. Pt. 3, Mason County

Bd. of Educ. v. Sate Superintendent of Schools, 165 W.Va. 732, 274 S.E.2d 435 (1980).

7. “It is not the labd given to conduct which determines whether § 5300(6)(a)
procedures must be followed but whether the conduct forming the bass of dismissa involves

professona incompetency and whether it directly and subgtantidly affects the sysem in a



permanent, noncorrectable manner.”  Syl. Pt. 4, Mason County Bd. of Educ. v. Sate

Superintendent of Schools, 165 W.Va. 732, 274 S.E.2d 435 (1980).

8. “School personnd regulations and laws are to be drictly construed in favor

of theemployee.” Syl. Pt. 1, Morgan v. Pizzino, 163 W.Va. 454, 256 S.E.2d 592 (1979).

9. Where it is clear that the underlying complaints regarding a teacher’s conduct
relate to his or her peformance as a teacher, including the reaionship with supervisors, the
effect of West Virginia Board of Education Policy 5300 is to require an initid inquiry into

whether that conduct is correctable.

10. “Unless a wrongful discharge is mdicious, the wrongfully discharged
employee has a duty to mitigate damages by accepting Smilar employment to that
contemplated by his or her contract if it is avalade in the local area, and the actua wages
received, or the wages the employee could have received at comparable employment where it
is locdly avaladle, will be deducted from any back pay award; however, the burden of raising
the issue of mitigaion is on the employer.” Syl. Pt. 2, Mason County Bd. of Educ. v. State

Superintendent of Schools, 170 W. Va. 632, 295 S.E.2d 719 (1982).



Albright, Judtice:

This is an appea by Marjorie Maxey (herenafter “Appellant”) from a March 30,
2001, order of the Circuit Court of McDowdl County afirming the West Virginia Education
and State Enmployee’s Grievance Board's (hereinafter “Grievance Board’) decison to uphold
the termination of the Appdlant's employment by the McDowel County Board of Education
(hereinafter “County Board’) for insubordination. The Appdlat appeds that determination,
contending that the County Board failed to show good cause for her termination and that the
Grievance Board erroneoudy faled to consder agppropriate mitigation of the pendty of
termination.  Upon thorough review of the record and arguments of counsd, this Court
reverses the lower court’'s decision and remands this matter for further proceedings consstent

with this opinion.

I. Facts
The Appdlant was employed as a teacher for gpproximatdy Sxteen years, three
years in Wyoming County, West Virginia, and thirteen years in McDowell County, West
Virgnia.  During her tenure in the McDowdl County school system, she maintained an
exemplary record of classsoom performance evauations until the events which form the bass

of this apped.’ In the fal of 1996, Mr. James Spencer was a newly appointed principa at

The Appdlant taught a split seventhVeighth grade class at Bartley Elementary
prior to the 1996-97 school year. She successfully bid into a new teaching postion for a split
(continued...)



Bartley Elementary School, having served only as an acting principd and assstant principa
prior to accepting this podtion. The Appelant was, and had been for several years, a teacher
a Batley Elementary. While the record does not reflect precisely how the relations between
Mr. Spencer and the Appdlat intidly became drained, the record reflects that Mr. Spencer
began keeping a record of what he considered disagreeable incidents involving Mrs. Maxey at
the school as ealy as September 1996. The record aso reflects that Mr. Spencer placed
telephone cdls to Mr. Lary Lane, the Assstant Superintendent of Schools, reporting various
ingances of Mrs. Maxey’s dleged intrandgence and a comment that she could jump out a
window. Mr. Lane advised Mr. Spencer to follow proper evaluation procedures. By the time
the termination hearing was held before the County Board, Mr. Spencer had prepared as list of

ten such “documented” ingtances to buttress his tesimony againgt Mrs. Maxey.? However, the

X(...continued)
fourth/fifth grade class at Bartley Elementary for the 1996-97 school year.

Although Mr. Spencer “documented” the ten incidents and used them in the
termination hearing before the County Board, he did not share with Mrs. Maxey any written
waning, citidsm, or a suggested improvement plan.  In the “observations’ discussed below
in this opinion, the substance of some of the ten incidents appear as “observations”  During
the hearing before the McDowel County Board of Education, Mr. Spencer explained that he
began this “documentation” in September 1996, when Appellant “appeared to be unnerved’
about classroom scheduling issues.  When Mr. Spencer asked her to refrain from approaching
him about such issues while students were present, Mr. Spencer stated that the Appelant threw
book bags, cried, and made a comment to the effect that she wished she would die. In October
1996, Mr. Spencer noted that the Appdlant stated that if she was having a bad day, she might
consder jumping out a window and giving the proceeds to her children. In October 1996, Mr.
Spencer saw the Appellant and her classsoom students in the halway. The Appellant explained
that she had permitted the students to accompany her on an errand since they had been
demondraing excdlent classsoom behavior.  Mr. Spencer disapproved of the Appdlant’s
techniques and indtructed her to take her students back to the classroom. Mr. Spencer aso saw

(continued...)



record further discloses that Mr. Spencer held no meetings with Mrs. Maxey regarding
performance issues, other than those related following the November 1996 and March 1997

obsarvations, next discussed.

A. November 1996
Mr. Spencer observed the Appdlant's classsoom behavior on November 18,
1996. Of some forty-five categories available on the observation form, Mr. Spencer entered
comments in only five areas, each of the five pardlding five of the “incidents’ he had
“documented” and later used a the terminaion hearing.® The record contains no explanation
of why Mr. Spencer did not record his evauation in any of the other forty categories. The

observation form ends with spaces avalable for the dgnatures of the evauator and the

2(...continued)

the Appdlant moving a locker by hersdf when she was making a transtion between two
classooms. He disgpproved of her denid of offers of assstance from two other individuds,
explaining, “I thought, in my judgment, it was poor judgment to pull a heavy cabinet by hersdf
to do this” Also in October 1996, Mr. Spencer made notes to himsdf concerning the
Appdlant. These notes included issues of communication with co-workers, parents, and
adminigrators, complaints about issues such as “lesson plans, gods, objectives for county
testing, grading papers, monitoring paperwork for specia education and being overloaded for
the past two years while being a seventh/eighth grade teacher. She had thirty-four, thirty-five
sudents.. . .”

3Mr. Spencer adso accused the Appdlant of cdling him “Napoleon,” which the
Appdlant denies. Included in Mr. Spencer's observations was his opinion that the Appelant
needed to improve her communication ills when spesking to parents. The Appedlant had
dlegedly fdlen to her knees during an emotional parent-teacher conference in which a mother
had requested an explanation for how her specia education child had two red marks around his
neck area. The record reflects no explanation for those red marks, and the issue was not
developed in the proceedings below.



employee being observed, and this notice “Signing this observation form indicates only tha

the employee has had an opportunity to confer with the evauator regarding its contents.”

The Appdlant tedtified that the observation form was presented to her by Mr.
Spencer in a November 1996 conference which occurred approximately two hours after the
norma school day when the Appdlant was preparing to leave school to drive to Princeton,
West Virginig, to vist her mother in the hospitd. She said of that conference that Mr. Spencer
“congdered it communication. But he presented me this. He presented a listing. At the end of
the conference he said, ‘Do you or do you not want to sign? | said, ‘Sir, | do not want to sign
this because | could not understand his needs assessment that he wished to attach.’” The needs
asessment Mrs. Maxey referred to in that response is omitted from the exhibit in the record
containing the observation form.  Accordingly, there is no basis in the record for chalenging
the propriety of Mrs. Maxey’'s decision not to sign an observation form she did not understand.
Moreover, the record reflects no waning, admonition, or other forma satement to the

Appdlant in response to her refusdl to sgn the observation form.

B. March 1997
On March 3, 1997, Mr. Spencer agan observed the Appdlant’'s classroom
conduct for gpproximately thirty minutes, and the resulting observation form was presented
to the Appdlant on March 4, 1997, for her ggnature. A careful review of that form yidds two

rdlevant impressons.  Fird, Mrs. Maxey's peformance in her professon of teaching



continued to be exemplay. Favorable comments are recorded even in areas where the ten
“documented” ingances upon which Mr. Spencer later relied could farly be sad to raise
doubts about Appellant’s performance. For instance, it was observed on March 3, 1997, that
Mrs. Maxey mantaned proper distpline in the classoom, treated students well, had a
prepared lesson plan, provided individud hdp to students and otherwise met expectations in

some twenty-five categories.

Nevertheless, Mr. Spencer had certan atachments to the observation form
(agan, not in the record) which he undertook to explain to Mrs. Maxey when he presented the
observation form to her the next day, March 4. In his testimony before the County Board, Mr.

Spencer described the aiticiams listed in the attachment.* A dose reading of those criticisms

“Mr. Spencer’s description of the issues contained in the atachment consisted
of the fallowing:

Okay, take dudents assgned to the fourffive gplit
classsoom when the music teecher, Title | teacher or specid
education teacher are not able to indruct or supervise sudents,
excessve number of dudents out of ther seats during the
indructiona day, which promotes different problems, and there
were distipline problems, and | was trying to help her with those
(4) Paent complants about discussing everyday routine
discussions, which should be norma for parent/teacher
relationships, example, 3-4-97, Ms. Dawson did ask you about
midterms and for grades and she'd just seen her a few minutes
previoudy, (5) Don't make negaive remarks to Mr. Spencer,
especidly, when in the presence of sudents, example, 3-3-97,

promoting - - - that | was promoting a laid-back atmosphere and
private office - - - that | was - - - her class was an administrative
falure



indicates that they are at variance with Mr. Spencer’s recorded classroom observations of Mrs.
Maxey’s class conduct and tha the mgority of them relate ether to events that occurred prior

to the March 3 observation or matters that did not occur in the classroom.

The Appdlant tedified that she was not provided an adequate opportunity to
discuss the caiticdans prior to being asked to Sgn the evauation document. She explained that
Mr. Spencer read the lig to her and “he immediady jumped up, very abruptly, and said, ‘I have
to go for lunch duty.”” As he waked toward the door, the Appellant testified that she began
looking over the proposed atachment liging deficiencies to attempt further discusson.  The
Appdlant contends that the wind from the open window blew the observation form on the floor
and she placed her foot on the paper to prevent it from blowing away. However, Mr. Spencer
mantains that the Appdlant stomped on the observation form and refused to sgn it.  Again, the
observation form at issue here contains the comment that signing the form merely records that
the employee had an opportunity to discuss the form with the evaduator. Beyond question, the
March 4 conference did become acrimonious. Mr. Spencer concluded that Appellant had
intentionally “stomped” on the form; Appelant, for her part, tedtified that she asked Mr.
Spencer what he had “agang mysdf or my family because | have nothing agangt you or yours”
Appdlant tedtified that Mr. Spencer then immediately left the room to atend lunch duty. Mr.
Spencer tedified that he had indeed left for lunch duty, explaning that “I saw more
confrontation, and | tried to avoid confrontation.” Clearly, a this point, there was not mutua

trust and confidence between Mr. Spencer, as the school’s principa, and Mrs. Maxey, as one



of the school’s veteran teachers, and there was a substantia, perhaps mutud, inability or

unwillingness to communicate.

Mr. Spencer provided the Appdlat with a cleen copy of the observation
document two days later, on March 6, 1997, and the Appellant again declined to sign the
document. The Appdlant testified that she was not commanded to sign the document, that Mr.
Spencer smply gave her the option to 9gn or not to 9gn.  She chose not to sign, she said, since
she had not been given an adequate opportunity to discuss the dlegations with Mr. Spencer.
Mr. Spencer did inform the Appelant that she would have to appear before the Board of
Education in Welch, West Virginia, if she continued to refuse to sign the document. The
Appdlant replied with a comment concerning her willingness to draw Mr. Spencer a map to

Welch.

C. Mesting with School Superintendent
Consequently, without the Appdlant's knowledge, Mr. Spencer arranged a
meeting with Dr. Kenneth J. Roberts, the School Superintendent, and Mr. Lary Lane, the
Assgant Superintendent, to be conducted on March 7, 1997. The Appellant contends that she
was not informed of the purpose or possble consequences of that meeting beforehand. The

Appdlat’s husband, Silas Maxey, another teacher in McDowell County, was asked to transport



the Appdlant to Welch for the meeting.® The Appdlant did not learn when the Welch mesting
was to be hdd until Mr. Spencer arrived a her classsoom on March 7, 1997, and ordered her
to his dffice, where Mr. Maxey was waiting. Mr. Spencer tedtified as follows about going to
her classroom that morning:

[A]nd | walked in and asked her to come into the office, and at that
time | told her - - She cdled me “Napoleon” and then, I moved
back behind my desk. | - - | was very - - After she was telling me
to get a roadmap the previous day, | knew that there was nothing
good going to be said, and | didn’'t want to say anything to Mrs.
Maxey. | had fear. | can't say who else did, but | was afraid to go
to work that morning. . . .

Four individuds were in atendance at the March 7, 1997, meeting. These
included the Appdlant, Mr. Spencer, Dr. Roberts, and Mr. Lane. Dr. Roberts testified at one
point that he stated the purpose of the meeting to Mrs. Maxey asfollows:

| told Mrs. Maxey at the beginning of that that the purpose of the

conference was to try to address what had taken place and to see

what steps needed to be taken, if any, in terms of whether there

were some concerns or problems that she had that needed to be
addressed or what we needed to do.

After that, during the firg forty-five minutes of the over two-hour meding, Mr.

Spencer itemized his observations of the Appelant's behavior from the documents the

SMr. Maxey was contacted at his school at approximately 7:45 am. on the
morning of March 7, 1997, by Mr. Lane. Mr. Maxey tedtified that Mr. Lane said, “Your wife
and Mr. Spencer have just had another incident.” Mr. Maxey was then asked to transport his
wife to Wdch since school officids were aware that Mr. and Mrs. Maxey routinely drove to
work together.



Appdlat had refused to sign. The Appelant asserts that she was not permitted a reasonable
opportunity to participate in any discusson of the issues surrounding her aleged performance
deficiencies. She tedtified that Dr. Roberts prohibited her from interjecting responses to Mr.
Spencer’s dlegaions and that Dr. Roberts had asked her to wat until the concluson of Mr.
Spencer's comments®  The Appdlant tedtified that the individuas conducting the supervisors

megting were “tregting a woman as an inanimate object” and that she fdt like a “caged animd.”

When Dr. Roberts informed the Appdlant that she must sign the observation
form to prevent disciplinary action, the Appdlant directed a comment toward Mr. Spencer, the
exact wording of which differs among the testimony of the various witnesses. Mr. Spencer
tedtified that the Appelant told him, “*I should have blown your head off with a shotgun’ instead
of dgning this observation.” Mr. Spencer further testified that such comment darmed him and
tha he consequently exited the meeting for agpproximatedy fifteen to twenty minutes. He
tedtified that upon his return to the meeting, the Appdlant informed him, “[I]f | was going to
blow your head off, | would have dready done it.” Mr. Spencer testified that he thereafter left

the meeting and did not return.

The Appdlant tedtified that she actudly said, “[H]ad | shot you, | would have been

in less trouble. | would have been over in the jail and the taxpayers would have been supporting

*The Appdlant testified: “Each time | saw that | wasn't going to get to speak and
communication to them meant a one-way sreet.”



me and | wouldn't have been worried about my employment.” She acknowledged that she had
made inappropriate comments to Mr. Spencer during the meding and explained that she was
sorry that she had made such comments, but explained that her statements were prompted by
her emotiond state and her frudraion with the absence of opportunity to defend herself
agang Mr. Spencer’'s barage of dlegations. She further tedtified that she intended no harm
to Mr. Spencer. She tedtified that the statements “were off the top of my head because when
you're backed into a corner, a caged animd has to defend themsdf some way and that was my
outlet of letting these gentlemen know that | needed fair play. There was no harm intended.
A lot of times | will make offhanded, deprecating comments in order to get the other person
to ligen. That is a method of advertissment, is it not?” Mr. Lane testified that he remembered
only one reference to any shoating, wherein the Appdlant stated, “1 should have got a gun and
blown your head off.” Dr. Roberts testified that the Appellant said, “Well, | might as wel have

taken agun and shot his head off.”

Dr. Roberts dso tedified that the Appdlant's comments prompted him to
inform the Appelant that he was going to recommend a suspenson and termination of her
employment on the bass of insubordingion. He explaned that her behavior during the
medting had demonstrated that the basis for Mr. Spencer's complaints against her were
legitimate.  Dr. Roberts further explained that he asked his secretary to cal 911, due to the
high levels of stress in the conference. A police officer arrived at the building and sat near the

closed door until the four participants exited sometime after 11:00 am. In the interim, Dr.

10



Roberts dictated and ddivered a letter to Mrs. Maxey, which contans his staement of the
charges agang her and includes the statement, which he later confirmed in testimony, that the
entire purpose of the meding was to determine if Mrs. Maxey had been insubordinate. The

notice letter reads as follows:

On Friday, March 7, 1997, a conference was conducted
with you, Mr. James Spencer, Mr. Larry Lane, and mysdf. The
purpose of this conference was to address your behavior and
charge of insubordinaion in throwing your observation on the
floor, somping it, and refudng to dgn it. During this conference
you showed a great degree of intemperance including threatening
your own life and threatening to shoot Mr. Spencer in the head.

Therefore, due to continued acts of disrespect, these
gpecific incidents of insubordination, and your demondtrations of
intemperance you are beng suspended for thirty days and
recommended for dismissal as per WV Code 18A-2-8. | intend
to make this recommendation at the McDowell County Board of
Education regula meeting scheduled for Monday, March 17.
1997.

A heaing before the McDowell County Board of
Education concerning this action will be held a the above
meeting prior to the above recommendation being made. You
may be represented by council [gic] or anyone of your choosing
if you so desre. Please confirm in writing with me by Friday,
March 14, 1997 if you plan to attend this hearing.

Mrs. Maxey described her emotiona state by the end of the meseting, testifying
that she made a comment about leaving by climbing through a window and that she was 0

humiliated that “rather than having my husband drug through an embarrassing Stuation, 1 would

11



have gone out the window, the back door, the floor.” Dr. Roberts obviously appreciated Mrs.
Maxey’s gress, he later tedified that he caled 911 after he decided to recommend dismissal,
sying: “I wasn't redly concerned with my safety. | was more concerned, probably, with
hers...” In that same vein, Appelant's husband tedtified that Dr. Roberts had approached him
after the meeting and had informed him that he thought the Appellant needed psychiatric help.
Mr. Maxey tedtified that Dr. Roberts dso told him that his wife had made threats aganst Mr.
Spencer, but that Dr. Roberts sad, “‘I'm sure that she wouldn't have’™ Mrs. Maxey later
tedtified that she had been engaged in “congtant psychologicd counsding” and had been taking

medication sSince the incident.

D. Termination and Procedura Chronology
The County Board consequently terminated the Appelant's employment, on the
bass of intemperance and insubordination. The Grievance Board upheld the decison to
terminate the Appdlant's employment, making extendve findings of fact and conclusons of
law, conduding, inter alia, that the County Board's termination was based exdusvey upon

the Appdlant’s dleged insubordination.’

'In footnote two of the adminidtrative law judge's order, the charges of
insubordination as wdl as intemperance were addressed as follows “Although Grievant's
conduct was origindly characterized by MCBE as ‘intemperance, as well as insubordination,
it appears tha MCBE terminated Grievat on the bass of insubordination aone, and whether
Grievat was ‘intemperant’ in the circumstances presented does not need to be further
addressed.” Dr. Roberts initidly dated that the Appelant committed intemperance, a term
commonly reserved for imbibing dcoholic beverages but used more generdly here in
description of the lack of verba sdf-restraint, by threstening Mr. Spencer. Dr. Roberts further

(continued...)
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The lower court uphdd the Grievance Board's determination, by order dated
March 30, 2001.2 On appedl, the Appdlant assarts that the lower court erred in upholding the
finding that the County Board met its burden of showing good cause for her termination. She
further contends that the County Board faled to consder mitigation of pendty, based upon the
fact that the Appdlant had mantained an extensve and commendable work performance
history with no prior record of disciplinary action and that she was emotiondly distraught over

her mother’ s death.®

Il. Standard of Review
In sylldbus point one of Parham v. Raleigh County Board of Education, 192
W.Va 540, 453 SEE.2d 374 (1994), this Court explaned that “‘[a@ find order of the hearing
examiner for the West Virginia Educationd Employees Grievance Board, made pursuant to
W.Va.Code, 18-29-1, et seq. (1985), and based upon findings of fact, should not be reversed

unless cdlearly wrong.” Syl. pt. 1, Randolph County Board of Education v. Scalia, 182 W.Va

’(....continued)
stated that the insubordination dam was founded in the Appdlant's action of throwing the
observation form on the floor, gomping it, and refusng to dgn it.  As the adminidrative law
judge observed, the intemperance component of the claim was abandoned, and the actions of
the Appellant were genericdly referenced as insubordination.

8The order dfirming the hearing examiner was entered by Judge Murensky
without hearing, based upon findings and conclusions formulated by Judge King, not confirmed
by an order prior to the expiration of Judge King's term.

The Appdlant's mother had suffered a disabling stroke in December 1991, and
the Appdlat was her primary care giver until her desth in January 1997. The Appdlant’'s
father-in-law died in December 1996, and an uncle died in January 1997.

13



289, 387 SE.2d 524 (1989).” With regard to issues of statutory application or issues of law,
however, a de novo standard of review gpplies. As this Court explained in syllabus point one
of Chrystal RM. v. Charlie A.L., 194 W.Va 138, 459 SEE.2d 415 (1995), “[w]here the issue
on an appeal from the drcuit court is clearly a question of law or involving the interpretation
of a statute, we apply a de novo standard of review.” See also Ewing v. Board of Educ. of
County of Summers, 202 W.Va. 228, 503 S.E.2d 541 (1998); Syl. Pt. 1, University of West
Virginia Board of Trustees ex rel. West Virginia University v. Fox, 197 W.Va 91, 475
S.E.2d 91 (1996). In syllabus point one of Cahill v. Mercer County Board of Education, 208
W.Va 177, 539 S.E.2d 437 (2000), this Court explained:
Grievance rulings involve a combination of both

deferentid and plenary review.  Since a reviewing court is

obligated to gve deference to factual findings rendered by an

adminidrative law judge, a drcuit court is not permitted to

subgtitute its judgment for that of the hearing examiner with

regard to factud determinations. Credibility determinations

made by an adminidrative law judge are gmilaly entitled to

deference. Plenary review is conducted as to the conclusons of

lav and gpplication of law to the facts, which are reviewed de

Novo.
Consequently, we review de novo the agpplication of the law to the facts as determined by the
lower court, recognizing that the lower tribunds were in a podtion to most accurately adjudge
the credibility of the witnesses. See Michael D.C. v. Wanda L.C., 201 W.Va. 381, 388, 497

S.E.2d 531, 538 (1997); Gum v. Dudley, 202 W.Va. 477, 484, 505 SE.2d 391, 398 (1997).
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1. West Virginia Code 8 18A-2-8 and Board of Education Policy 5300
West Virginia Code 8§ 18A-2-8 (1990) (Repl. Vol. 2001) enumerates the reasons
for which ateacher may be suspended or dismissed and statesin relevant part as follows:
Notwithstanding any other provisons of law, a board may
suspend or dismiss any person in its employment at any time for:
Immorality, incompetency, cruelty, insubordination,
intemperance, willful neglect of duty, unsatisfactory
performance, the conviction of a fdony or a quilty plea or a plea
of nolo contendere to a fdony charge. A charge of unsatisfactory
peformance ddl not be made except as the result of an
employee performance evauation pursuant to section twelve of
this article.  The charges shdl be sated in writing served upon the

employee within two days of presentation of sad charges to the
board.

This Court has previoudy hdd that a teacher may only be dismissed for the
reasons pedficdly enumerated in that statute. In syllabus point three of Beverlin v. Board
of Education, 158 W.Va 1067, 216 SE.2d 554 (1975), we held that “[t]he authority of a
county board of education to dismiss a teacher under W.Va.Code 1931, 18A-2-8, as amended,
mugt be based upon the just causes liged therein and mus be exercised reasonably, not
arbitrarily or capricioudy.” See also syllabus, Meckley v. Kanawha County Bd. of Educ., 181
W.Va 657, 383 SE.2d 839 (1989); syl. pt. 2, Totten v. Board of Educ., 171 W.Va. 755, 301

S.E.2d 846 (1983); DeVito v. Board of Educ., 169 W.Va. 53, 285 S.E.2d 411 (1981).
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In addition to the statute quoted above, the Appdlant relies upon the provisons
of West Virginia Board of Education Policy 8 5300(6)(a), 9 W.Va. C.S.R. § 126-141-2.6,
which provides in pertinent part as follows:

Every employee is entitted to know how well he/she is
performing hisher job, and should be offered the opportunity of
open and honest evdudion of hisgher peformance on a regular
bass. Any decison concerning promotion, demotion, transfer or
termination of employment should be based upon such evaluation,
and not upon factors extraneous thereto. Every employee is
entitted to the opportunity of improving hisher job performance,
prior to the terminating or tranferring of higher services, and
can only do so with the assistance of regular evaluation.

Section 2.7 further provides. “Every employee is entitled to ‘due process in matters affecting

higher employment, transfer, demotion or promotion.”

This Court addressed the mandatory requirements of Policy 5300 in syllabus
point three of Trimboli v. Board of Education, 163 W.Va 1, 254 SE.2d 561 (1979), as
folows

Falure by any board of education to follow the evauation

procedure in West Virgna Board of Education Policy No.

5300(6)(a) prohibits such board from discharging, demoting or

trandering an employee for reasons having to do with prior

misconduct or incompetency that has not been cdled to the

attention of the employee through evauation, and which is

correctable.

In Mason County Board of Education v. State Superintendent of Schools, 165 W.Va. 732,

274 S.E.2d 435 (1980), the Court elaborated upon these principles as follows:
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[A] board mug follow the 8§ 5300(6)(a) procedures if the

crcumgances forming the basis for suspenson or discharge are

“correctable.” The fector triggering the gpplication of the

evauation procedure and correction period is “correctable”

conduct. What is “correctable’ conduct does not lend itself to an

exact definition but must . . . be understood to mean an offense or

conduct which affects professond competency.
Id. at 739, 274 S.E.2d at 439; e also Rovello v. Lewis County Bd. of Educ., 181 W.Va. 122,
381 SE.2d 237 (1989). In syllabus point three of Mason County, this Court explained:
“The procedures specified in West Virginia Board of Education Policy No. 5300(6)(2) must
be followed in every proceeding under W.Va.Code 18A-2-8 [1969] for the dismissa of a
school employee on the ground of incompetency.” The Court continued in syllabus point four:
“It is not the labe given to conduct which determines whether 8§ 5300(6)(a) procedures must
be followed but whether the conduct forming the bass of dismissd involves professional
incompetency and whether it directly and subdtatidly affects the system in a permanent,

noncorrectable manner.” Mason County a 732 (emphasis supplied).

In Holland, v. Board of Education of Raleigh County, 174 W.Va. 393, 327
SE.2d 155 (1985), this Court atempted to reconcile the statutory and policy requirements,
asthey relate to charges of insubordination, reasoning as follows.

Clearly, a charge of “insubordination” is a charge of prior
misconduct. Therefore, Policy No. 5300(6)(a), as construed by
this Court in Syllabus Point 3 of Trimboli, should have been
followed. As we noted in Syllabus Point 4 of Mason County
Board of Education v. State Superintendent of Schools, supra,
it is the conduct forming the badis for action and not the label
placed on such action that is determinative. The superintendent
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admitted severd times at the transfer hearings before the Board
that Policy No. 5300(6)(a) was applicable, but he maintained that
its observance was the responsbility of the Board.

174 W. Va. at 395, 327 SE.2d at 157.

V. Application of Principles of Policy 5300

We find that Policy 5300 was controlling in the present case, and the Board of
Education faled to comply with the specific requirements of tha policy. This began as a
persondlity conflict between a teacher and a principad and escdated grievoudy from that point.
The record drongly suggests that the Appdlant had recently completed serving for over five
years as a principa caretaker for her disabled mother, followed by her death, and endured
amogt contemporaneoudy the loss of her father-inlaw and an uncde.  After about sixteen
years as a satisfactory employee, with good evduations, a series of truly bizare events
occurred. The record dso strongly suggests that the new principd smply could not ded with
the early manifestations of this behavior except to set upon a course of “documenting” conduct
he found objectionable and conducting two forma classsoom observations. Even the actua
records of these evduations, and particularly the later one, recite in glowing detall a teacher

who functioned in the classroom with consderable skill and substantid caring for her students.

The schoolhouse conference which followed the March 3, 1997, observation by
the principd and its follow-up events could be seen as a “comedy of errors’ were not the

impact on the parties so serious. It is beyond cavil that the principa terminated the conference
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in order to go to “lunch duty” before any meeningful discusson of the critidams contained in
the atachment to the observation form could be had, thus rdieving the teacher of any
respongbility to dgn the form a tha time.  Assuming, arguendo, that the teacher “stomped’
on the form, such childish conduct cannot be condoned. The same can be said of the
presentation of a new, clean form two days later. No meaningful discusson of the attachment
had yet been had; the insstence by the principa that the teacher was then required to sign the
form despite the absence of a meaningful conference is just plan eroneous. Agan, the
follow-up comment by the teacher that she would draw the principal a map to Welch was
whaly uncaled for. The events a the school on the next day border on the ridiculous. The
principal requests the teacher's husband to drive her to Welch, taking him from his teaching
duties at another school. The principad acknowledges that he is in “fear” and “afrad to come
to work” that morning, and had been dl morning, apparently in contemplation of getting the
teacher to Welch and having a conference with her and with his superiors. It is not clear whose

professona performance was more disappointing.

Once at the meding in Welch, the Appdlant was told she had been summoned
to the Board Office for the ogensble purpose of addressng her dleged classsoom and
communication deficiencies, as wdl as her decison not to sign the observation form. It does
not appear that a “discussion,” as that term is commonly defined, occurred concerning her
decison not to Sgn the observation form, or the lack of communication, or the perceived

peformance inadequacies.  The record does not disclose an exchange of ideas or a
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responsive dialogue in which each party was provided the opportunity to state his or her own
andyss of the issues.  Indeed, it appears that the purpose of the meeting was to compe the
teacher to dgn the observation form, or, in the words of Dr. Roberts, be disciplined—that is,
ulimately charged with insubordination and dismissed. Under stress, conscious of her husband
wating in the outer office, the teacher clamed she fdt like a “caged anmal,” ready to exit by
a back door or even a window. Dr Roberts directed her to sign the observation form or face
discipline® Dr. Roberts recognized her stress sufficently to cdl for police assistance, but
faled to address the issue of whether any of the teacher’s bizarre conduct could be corrected

under an improvement plan.**

With regard to the most difficult part of the meeting, Appelant's comment or
comments directed toward Mr. Spencer, while certanly emotiona outbursts containing
ingppropriate Imiles, were not genuine threats to physcal safety. Black’'s Law Dictionary

1489 (7th ed.1999) defines a “threat” as “[@ communicated intent to inflic harm or loss on

Snce the sole purpose of signing the form is to acknowledge that an
opportunity had been afforded to discuss the comments on the form, it is difficult to
understand how one who beieves such an opportunity has not been afforded is subject to
discipline for not dgning the form. More to the point, what affront occurred when the teacher
refused in the presence of three superiors, who could easily establish if it were so, that the
teacher had refused after beng afforded the opportunity to discuss the observation comments.

UDr, Roberts tedtified: “I told Mrs. Maxey that that was it; that | was going to
recommend suspension and a recommendation to the Board that she be dismissed because |
fdt the she was uwilling to address the charges made by her immediate supervisor and had
demondtrated that the charges that he was making were, by her behavior in my office, you know,
correct.”
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another or on another’'s property.” An assault is “the threat to do violence. . . " Sate v,
Cunningham, 160 W. Va. 582, 593, 236 S.E.2d 459, 465 (1977) (Miller, J., dissenting); see
also 6 Am. Jur. 2d Assault and Battery § 94 (discussing fact that an assault must involve a
threat to cause immediae injury, rather than future inury). A comment that an individua
should have done some act in the past could not be congtrued as ether avil or crimina assault.

See W.Va. Code 8§ 61-2-9 (1980 ) (Repl. Vol. 2000) (defining criminal assaullt).

Mr. Spencer’'s emotiona response, leaving the meeting twice, the second time,
never to return, together with his tesimony that earlier in the day he was “in fear” and “afraid
to come to work” suggests that more than one person atending the megting had issues of
emotional gability with which to deal that very wdl migt affect job performance. Mrs.
Maxey’s comments regarding being better off if she had shot Mr. Spencer were definitely
ingppropriate; what followed immediately was the decison to seek termination of  her
employment, without any attempt to correct her performance deficiencies, or a least,

determine if they were correctable,

The record dearly reflects that initid confrontations between the Appelant and
her supervisor were primaily performance related and reflected persondity conflict and the
absence of condructive communicetion.  The insubordination clam was derivetive of the
origind performance issue.  In other words, the emergence from the performance issue of a

secondary acts, dlegedly condituting insubordination, cannot be hdd to totaly eclipse the
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underlying performance issues and cannot subvert the employee's right to the protections of
Policy 5300. By permitting the insubordination clam to overshadow the performance-related
issues and form an entirdy separate and distinct bass for termination, the Board has smply
chosen to labd the conduct as insubordination and has thwarted the purpose of Policy 5300.
As we succinctly stated in Mason County, it is not the labd, but rather the conduct itdf,

which determines the gpplicability of Policy 5300. 165 W. Va at 732, 274 SE.2d at 439.

Two indispensable things should have occurred in this case: firg and foremodt,
the centrd issues of the Appdlant's peformance in the dassoom and communication
between teacher and principal should have been meaningfully deliberated upon. They were not.
Second, discussons should have ensued regarding whether the Appdlant’s alegedly adverse
behavior was correctable, as mandated by Policy 5300, Trimboli, and its progeny. That did not

OcCcur.

No inquiry was undertaken, at any level of this orded, to ascertain why a veteran
teacher of seventeen years with an exemplary record suddenly committed acts which the Board
found intolerable and worthy of a letter of termination. Condderation was not given to any
blane to be attributed to Mr. Spencer for his limited communication skills, his diginct fear
of confrontation, or his falure to address his concerns in a more congtructive posture.

Condderation was not given to the role of psychologicd turmoil, menta exhaustion, and
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recent bereavement.’? The principles of Policy 5300 were ignored by the Board of Education,

the Grievance Board, and the lower court.

We do not sanction in the least the Appdlant's comments toward Mr. Spencer;
or irrational behavior such as fdling to ones knees in class or parent-teacher conferences and
other such stress or anger-related conduct, nor do we beieve that a teacher exhibiting
irrationd behavior should reman in the cassoom. However, an improvement period is
designed to address just such a problem. Policy 5300 envision that where a teacher exhibits
problematic behavior, the improvement period is the appropriate tool if the conduct can be
corrected.  Only when thee legitimate efforts fal is temination judified.  Perhaps change
will prove impossble in this case, and the Appdlant could quite possibly be subjected to
termination once again. But, that is not our question. Our task is to determine whether the law

was properly applied. It was not.

V. Conclusons
Based upon the foregoing, we hold that the falure to pursue the question of
whether these performance deficiencies could be corrected and an improvement plan prepared
for that purpose, violated Policy 5300, and is contrary to our cases interpreting its interplay

with West Virginia Code 818A-2-8. We find further that the Grievance Board abused its

In that vein, we dso note that the inquiry is not whether these emotional issues
would typically cause such extreme agitetion; rather, it is whether the Appdlant’'s behavior was
affected by these emotiona issues.
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discretion in not addressng that issue, and the circuit court committed error in affirming Mrs.
Maxey's dismissd in the absence of adherence to Policy 5300. “School personnd regulations
and laws are to be drictly construed in favor of the employee” Syl. Pt. 1, Morgan v. Pizzino,
163 W.Va 454, 256 S.E.2d 592 (1979). As this Court plainly stated in Wilt v. Flanigan, 170
W. Va 385, 294 SEE.2d 189 (1982), “[t]he provisons of 5300(6)(ad) must therefore be strictly
construed in favor of the appellant to ensure that she received the full guarantee of protection
intended to be encompassed by the policy promulgated by the West Virginia Board of
Education.” 170 W. Va. at 390, 294 SE.2d at 194. The Wilt Court concluded: “A doud was
cast upon the appellant’s due process rights and we mug remove this cloud.” Id. a 392, 294
SE2d a 195; see also Lipan v. Board of Educ., 170 W.Va 553, 295 S.E.2d 44 (1982)

(finding lack of open and honest evaluation a violation of Policy 5300).

We further hold that where it is clear that the undelying complaints regarding
a teacher’s conduct relate to his or her performance as a teacher, induding the relationship
with supervisors, the effect of West Virginia Board of Education Policy 5300 is to require an
initid inquiry into whether that conduct is correctable.  Such inquiry is utterly dbsent in the
present case; the question of whether this behavior was correctable is not addressed at any

point in this record.

We therefore reverse the termination decison and remand the matter to the

Grievace Board for further proceedings. Upon remand, the Grievance Board, after taking of
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such evidence as may bear on the issue, shdl determine whether or not the conduct of the
Appdlat is correctable under a feasble improvement plan. We cannot assert that the actions
of the Appdlant, in faling to demondrate an gppropriate level of respect for her supervisor,
in interrupting and aguing with him, and in making bizarre comments concerning shooting him,
did not conditute insubordingtion. However, it does not appear that insubordination occurred
in the act of faling to dgn observation forms, where a signature clearly was intended as an
acknowledgment that the individud had been provided with the opportunity to discuss and

understand the criticiams or comments contained therain.

On remand, the County Board shdl have the burden of showing that such conduct
was not and is not correctable.  Upon determining the issue, the Grievance Board sndl re-
indate the termination if the conduct is found not correctable; if found correctable, the Board
dhdl endorse an agppropriate improvement plan. If the Appellant is shown to be prepared to
return to the classroom forthwith, it may be so ordered. Alternatively, the Grievance Board
may order reinstaement a such future stage in the improvement plan as permits the return of
the Appdlant to the classsoom with the stress and anger-control issues under reasonable
control. The Appdlant's reinstatement as a classoom educator may be conditioned upon
satisfactory completion of the any such initid requirements in a far and ressondble
improvement period and reingdatement dhdl anticipate that Appdlant will carry out the

remainder of the improvement plan after renstatement.
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On remand, the lower court should aso address the issue of the Appellant’s
possble ettitlement to an award of back pay, to be cdculated by the Grievance Board. The
proper amount of the award should be determined by condderation of the Appelant’s lost
wages until she obtained comparable employment; in the event it appears that she was
medicdly unable able to obtain comparable employment, back pay should be cdculated, if a
dl, only from the date that it appears that she became capable of returning to the classroom
free of the stress and anger-control issues that gave rise, a least in part, to her conduct
discussed in this opinion, dl reduced by any interim part time wages received outsde the
times Appdlat was unavalable for work due to her mentd state’* As this Court stated in
gylladbus point two of Mason County Board of Education v. State Superintendent of Schools,
170 W. Va. 632, 295 S.E.2d 719 (1982),

Unless a wrongful discharge is mdicious, the wrongfully

discharged employee has a duty to mitigate damages by accepting

gmila employment to that contemplated by his or her contract

if it is avaldble in the loca area, and the actua wages received,

or the wages the employee could have recelved at comparable

employment where it is localy available, will be deducted from

any back pay award; however, the burden of raisng the issue of
mitigation is on the employer.

3The Appelat tedified a the Level IV hearing tha she was dill undergoing
psychologicad counsding and was taking medication. Thus, her availability to work during such
periods would be a legitimae area of inquiry for the grievance board in determining any back
pay award.
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The limited gtatutory attorney fees prescribed in West Virginia Code 8 18-29-8 (1992) (Repl.

Vol. 1999)* should aso be considered and ordered as appropriate.

Based upon the foregoing, the find order of the Circuit Court of McDowel

County is hereby reversed, and this matter is remanded to the Grievance Board for further

evaudion conggent with this opinion.

Reversed and Remanded with directions.

“West Virginia Code § 18-29-8 provides as follows:

Any expenses incurred reldive to the grievance procedure
a levds one through three shdl be borne by the party incurring
such expenses except as to the costs of transcriptions as provided
for in section six [§ 18-29-6] of this article.

In the event an employee or employer appeals an adverse
levd four decison to the circuit court or an adverse circuit court
decison to the supreme court, and the employee subdtantidly
prevals upon such gpped, the employee or the organization
representing the employee is entitled to recover court costs and
reesonable attorney fees, to be set by the court, from the
employer.
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