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| agreewith themgority thet affirmancein this caseis gppropriate becauseW. Va Code
8§ 17B-4-3(b) (1999) “dearly Sate] 5] thet a person who drivesavehicle on the public highways of this
gatewhenthe privilegeto do so hasbeen lawfully revoked for driving under theinfluence of lcohal is
guilty of drivingon arevoked license” | write separately merely to clarify the reach of the canon of

statutory construction implicitly relied upon by the appellant in this case.

Appdlant’ sargument in thiscaseisthat Sncethe L egidature specificaly providedin
subsection (a) of W. Va Code § 17B-4-3 that an out-of-gtate driver’ slicense suspenson or revocation
could sarve asapredicate for the offenses st forth in that subsection, but did not o provide with repect
to the offenses contained in subsection (b), it must therefore have intended to prohibit use of non-West
Virginiarevocationsinthelatter context. Although not expresdy sated, gopdlant isrdying upon the canon
of statutory construction expressio uniusest exclusio alterius, whichin this context instructs that
“explidt direction for something in oneprovison, anditsabsencein apardld provison, impliesanintent
to negateit in the second context.” Clinchfidld Coal Co. v. FM3HRC, 895 F.2d 773, 779 (D.C. Cir.

1990).



ThisCourt hasprevioudy recognized that “[i]ntheinterpretation of gatutory provisonsthe
familiar maxim expressio unius est exclusio alterius, the express mention of onething impliesthe
exclusion of another, applies.” Syl. pt. 3, Manchin v. Dunfee, 174 W. Va. 532, 327 S.E.2d 710
(1984); seealso Sateexrd. Rifflev. Ranson, 195W. Va 121, 128, 464 S.E.2d 763, 770 (1995)
(“Expresso uniusest exclusio alterius (express mention of onething impliesexclusion of dl others)
Isawell-accepted canon of datutory congtruction.”) (citing Brockway Glass Co. Inc., Glassware Div.
v. Caryl, 183 W. Va 122, 394 SE.2d 524 (1990); Dottsv. Taressa J.A., 182 W. Va 586, 591, 390
S.E.2d 568, 573 (1990)). Theexpresso uniusmaxim ispremised upon an assumption that certain
omissionsareintentional. AstheCourt explainedinRiffle “[i]f the Legidatureexplicitly limitsapplication
of adoctrine or ruleto one spedific factud Stuation and omitsto gpply the doctrineto any other Stuation,
courtsshould assumetheomissonwasintentiona; courtsshould infer the Legidatureintended thelimited

rule would not apply to any other situation.” 195 W. Va. at 128, 464 S.E.2d at 770.

Importantly, expressio uniusisnot arule of law, but merely an aid to construing an
otherwise ambiguous statute. See 2A Norman J. Singer, Sutherland Statutory Construction
§47:23, a 315 (6th ed. 2000). And even in thislimited capacity courts have frequently admonished thet
“[t]he maximisto be applied with great caution and isrecognized asunrdiable.” Director, Office of
Workers' Compensation Programs v. Bethlehem Mines Corp., 669 F.2d 187, 197 (4th Cir.
1982). Thefeeblenessof the rule semsfrom the very nature of the inferencethat underliesit. Asone
commentator stated, theexpressio uniusmaxim“isaquestionable onein light of thedubiousrdiability

of inferring specificintent fromdlence” CassR. Sungtein, Law and Administration after Chevron,
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90 Colum. L. Rev. 2071, 2109 n.182 (1990); see also Max Radin, Satutory Interpretation, 43
Harv. L. Rev. 863, 873-74(1930) (cdling canon“ oneof themost fatuoudy smpleof logicd fdladies, the
‘illicit mgor,” long the pons asinorumof schoolboys’) (citation omitted). Thus, asthe Seventh Circuit
Court of Appedalssuccinctly observed, “Not every silenceispregnant; expressio uniusest excluso
alteriusistherefore an uncertain guideto interpreting statutes. . . .” IllinoisDep't of Public Aid v.

Schweiker, 707 F.2d 273, 277 (7th Cir. 1983) (citations omitted).

What appellant is attempting to do hereis create an ambiguity in subsection (b) of
8 17B-4-3wherenoneinfact exigts. Inthiscase, thetext of subsection (b) makesit an offensefor a
personto driveamotor vehidewhen hisor her driver’ slicense hasbeen revoked for, among other things,
driving under theinfluence of dcohal. Subsaction (b) usesthe broad phrase “lawfully revoked” without
further limitation asto the source of such action, meening thet the Satute may dearly be understood to gpply
to both in- and out-of -state license revocations. Consequently, in the absence of an ambiguity inthe
statutory text, the expressio unius maxim simply does not apply.* See Sate ex rel. Van Nguyen v.
Berger, 199W. Va 71, 76-77, 483 SE.2d 71, 76-77 (1996) (stating that “ because [the pendl statute]
Isnot vague or ambiguous, thereis no need to condrue the statute, and we need not turn to the rules of

statutory construction, including the maxim of expressio unius est exclusio alterius’).

Theruleof lenity or strict congtruction of pend statutes, which has also been argued by appdlant
inthiscase, islikewiseinagpplicable. Seg, eg., Satev. Green, 207 W. Va 530,538 n.13, 534 SE.2d
395, 403 n.13(2000) (“Because wefind the Satutory text to be unambiguous. . ., we do not condder the
rule of lenity.) (citation omitted).



| therefore readily concur with the majority opinion in this case.



