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SYLLABUSBY THE COURT

1. “The*discovery rule isgenerdly applicableto dl torts, unlessthereisaclear
statutory prohibition of itsapplication.” SyllabusPoint 2, Cart v. Marcum, 188W.Va. 241, 423 SE.2d
644 (1992).

2. “Mereignorance of the existence of acause of action or of theidentity of the
wrongdoer doesnot prevent therunning of thediauteof limitations; the* discovery rule gopliesonly when
thereisastrong showing by the plaintiff that some action by the defendant prevented the plaintiff from
knowing of thewrong a thetime of theinjury.” SyllabusPoint 3, Cart v. Marcum, 188 W.Va 241, 423
S.E.2d 644 (1992).

3. Fraudulent conceal ment requiresthat the defendant commit some positive act
tending to conced the cause of action from the plaintiff, dthough any act or omission tending to suppress
the truth is enough.

4. Thegenerd gatute of limitations containedin W.Va. Code § 55-2-12(b) istolled
with respect to an undiscovered wrongdoer by virtue of fraudulent concedlment when the cause of action
accruesduring avictim' sinfancy and theinjured person dlegesin hisor her complaint that thewrongdoer
fraudulently concedled materid facts. The datute beginsto runwhen theinjured person knows, or by the
exerd20of reasonablediligence should know, the nature of hisor her injury, and determining that pointin
timeisaquestion of fact for thejury. However, pursuant to W.Va. Code § 55-2-15, no case may be

brought after twenty years from the time the right accrues.



Maynard, Justice:

Thegppdlant, Erikal . Miller, contendsthe Circuit Court of MonongdiaCounty erred by
dismissang her complant againg the M onongaiaCounty Board of Education by order entered on January
16, 2001. Shebdievesthediscovery rulegppliesto the generd datute of limitationsreferencedinW.Va

Code 8 55-2-15 (1923). We agree and reverse.

FACTS

Theappdlantinstituted thiscivil action againgt theMonongaliaCounty Board of Education
(Board) dueto aleged conduct of the Board which occurred independent of the crimescommitted by
Dondd Mclntash, amiddle school teecher employed by the Board. During the 1989-90 school year, the
gopdlant wasenrolled asagtudent in Mclntosh' sdassat South Junior High School. Mclntosh possessd
alugtful dispostiontoward children and targeted the gopd lant asavictim. Theteacher beganintentiondly
misgrading theappe lant’ stestsand asked her to Stay after school to retakethe examsfor extracredit.
During these efter-school sessons, Mclntosh offered Miller the opportunity to reteke theexamsonly if she
would ridewith him to collect newspaper routefees. Mclntosh began fondling the gopdlant as sherode
withhiminhisautomobile. Thesaxud abuseinflicted upon thegppe lant ended when shegraduated from

ninth grade and enrolled in high school the following academic year.



Mclntosh was subsequently convicted of three counts of third degree sexud assauilt. The
convictionswere affirmed by this Court in Sate v. Mclntosh, 207 W.Va. 561, 534 SE.2d 757 (2000).
The gppellant then filed this civil action seeking to hold the Board legally responsiblefor theinjuriesand
damagesshesustained asaminor.! Sheaccused the Board of negligently failing to protect her fromthe
sexud abuseinflicted upon her by Mclntosh. She contends an investigation conducted by her counsd
following Mclntosh' scriminal trial and apped reveded the Board failed to report Mclntosh' s sexual
deviant behavior tothegppropriateauthorities, fraudulently conceded materid factsregardingtheBoard' s
involvement and knowledge of thesexud misconduct; destroyed documentary evidenceof dleged sexud
deviant behaviorinMclntogh’ spersonnd file; transferred M cl ntosh between school digtrictsinan effort
to obfuscate the sexua deviant behavior; and continued to provide Mclntosh with unfettered and

unsupervised access to the school children in the county.

TheBoard filed amation to dismiss?or inthe dternative, amotion for summary judgment®
dating thet the satute of limitations had expired. After hearing arguments of counsd and sudying rdevant
legal authority, thecircuit court determined that “‘ [t]he plain language of West VirginiaCode 8§ 55-2-15
(1923) (Repl.VVal. 1994) dearly prohibitsthe gpplication of thediscovery ruleto extend the gatutory filing

periods provided by thissection.’ Syl. Pt. 5 Albright v. White, [202 W.Va. 292, 503 S.E.2d 860

‘Ancther victim, Betty Barefoat, filed acivil action againgt the Board whichiscurrently under astay
of proceedings pending the outcome of this appeal.

“A mationto dismissmay befiledin dircuit court pursuiant to West VirginiaRule of Civil Procedure
12(b)(6) if aplaintiff “fail[s] to state a claim upon which relief can be granted[.]”

*Motions for summary judgment are filed pursuant to West Virginia Rule of Civil Procedure 56.
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(1998)].” Thecourt dismissedthecomplaint by order entered on January 16, 2001. Thegppe lant gppeds

from this order.

STANDARD OF REVIEW

“Appdlatereview of adrcuit court’ sorder granting amation to dismissacomplantisde
novo.” Syllabus Point 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, 194 W.Va. 770,
461 SE.2d 516 (1995). In order to determine whether the circuit court property granted dismissd, the
gppellant requeststhat weinterpret W.Va Code 8§ 55-2-15 to ascertain whether the discovery rule may
goply toextend thegatute of limitations. “*““Wheretheissue on an goped fromthedrcuit courtisclearly
aquestion of law or involving theinterpretation of a statute, we gpply ade novo standard of review.’
Syllabus point 1, Chrystal RM. v. Charlie A.L., 194 W.Va 138, 459 S[E.2d 415 (1995).” Syllabus
point 1, University of West Virginia Board of Trustees ex rel. West Virginia University v.
Fox, 197 W.Va 91, 475 S.E.2d 91 (1996).” Syllabus point 3, Ewing v. Board of Education of
County of Summers, 202 W.Va. 228, 503 S.E.2d 541 (1998).” SyllabusPoint 2, Albright v. White,

202 W.Va 292, 503 S.E.2d 860 (1998).

DISCUSSION



On apped, the appd lant contendsthe circuit court erred by concluding that the plain
language of W.VVa Code § 55-2-15 prohibitsthe gpplication of the discovery ruleto acvil action indtituted
prior to theexpiration of thetwenty year Satute of repose and, thereby, wrongfully dismissed the complartt.
The Board maintainsthat the circuit court wasindeed correct in determining thet the discovery rule does
not goply to save Miller’ sdam from therunning of thegiaute of limitations. Webdievethediscovery rule
agppliestoextend thegenerd gatuteof limitationsreferred toin W.Va Code § 55-2-15 (1923) when the
causeof action accruesduring the gppdlant’ sinfancy and thegppd lant dlegesin hisor her complaint that

the appellee fraudulently concealed material facts.

The specific gatute of limitationswhich gopliesto thegppdlant’ scause of action reedsas

follows:
If any personto whom theright accruesto bring any such persond action

[or] suit. . . shdl be, a thetimethe same accrues, an infant or insane, the same

may be brought within the like number of yearsafter hisbecoming of full ageor

snethat isalowed to aperson having no such impediment to bring the same after

theright accrues, or after such acknowledgment asismentioned in section eight

[855-2-8] of thisarticle, except that it shall in no case be brought after twenty

years from the time the right accrues.
W.Va. Code §55-2-15 (1923). The general statute of limitationsreferred toin thiscode sectionis
contained in W.Va Code 8 55-2-12(b) (1959) and statesin pertinent part, “ Every persona action for
which nolimitation isotherwise prescribed shdl bebrought: . . . (b) withintwoyearsnext after theright to

bring the same shall have accrued if it be for damages for personal injurieq.]”



Thegppdlant wasfourteen yearsold a thetime M cl ntosh inflicted sexud abuse upon her
during the 1989-90 schoadl year. Shewasdearly under thedisability of agea thetimeher cause of action
accrued. Therefore, the datute of limitationswastolled until sheturned eghteen and the disability of age
wasremoved in 1993. Shefailed tofile her action within thefollowing two years. Indtead, the gppdlant
filed her complaint againgt the Board on September 29, 2000, ten yearsafter her cauise of action accrued
and dmog saven years fter the disability wasremoved. Infact, the gppellant cdlebrated her twenty-fifth
birthday two weeks dfter the complaint wasfiled* It isindiputablethat the complaint in this casewasfiled

outside of the two-year statute of limitations but inside of the twenty-year statute of repose.

This Court discussed asmilar statute of limitations problemin Albright v. White, 202
W.Va 292,503 S.E.2d 860 (1998). However, thefactsin Albright aredistinguishablefrom thefacts
Inthe case presently beforeus. Albright underwent therapy in 1994. During thetherapy sessions, he
claimed that he remembered an incident of sexua abuse dlegedly perpetrated by an Episcopd priest
twenty-fiveyearsearlier in 1969. Albright declared that he subsequently learned information which
indicated the Protestant Episcopa Churchin the Diocese of West Virginiamay have known about the
priest’ salleged proclivity for deviant sexual behavior. He alleged that the church failedto dert its
parishionersof the potentid danger to their children. Albright filed alawsuit in 1996 charging thepriet and
the churchwith, inter alia, fraudulent concealment. The church and the priest filed motionsto dismiss

asserting thedamsweretimebarred. Thedircuit court granted themoations: Albright appedied, arguing

“The appellant was born on October 13, 1975.

5



that thetwo year gatute of limitations should not beginto run until he recalled the al eged tortious conduct

in 1994.

CommentingonW.Va. Code §55-2-15, thisCourt determined that in order to maintain
aviableand timely action when acause of action accruesduring infancy, thelawsuit must befiled “(1)
withintwo yearsafter he/she hasattained the age of mgjority and (2) within twenty yearsof thedate of the
wrongful act and theinjury.” 1d.,202W.Va a 302, 503 SE.2d a 870. Albright argued the discovery
ruleshould gpply to extend thegatutory filing period. ThisCourt decisvely Sated, “[W]eprevioudy have
determinedthat a* dear gatutory prohibition’ exigtsto precludethegpplication of thediscovery rulein uits
governed by W.Va Code §55-2-15." Id.,202W.Va at 303,503 SE.2d at 871. The Court went on
toholdin SyllabusPaint 5, “ Theplain language of W.Va Code § 55-2-15 (1923) (Repl.Vol.1994) clearly

prohibitsthe gpplication of the discovery ruleto extend the Satutory filing periods provided by thissection.”

Because Albright filed hisaction twenty-fiveyearsafter thedleged abuse occurred, this
Court determined thelawsuit was governed by thetimelimitscontained in W.Va Code 55-2-15 and that
resort to W.Va Code 855-2-12(b) was unnecessary. No opinion was offered in Albright regarding
whether the damwould aso be barred by the limitation period contained in 55-2-12(b). See Albright,
202W.Va a 306 n.18, 503 SE.2d & 874 n.18 (“Having resolved the case before us by finding it to be
time barred by the specific time limits provided by W.Va Code § 55-2-15, we render no additional

decisonwithregard to the propriety of thedircuit court’ sruling finding Albright' sdamdsoto bebarred
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by the genera tatute of limitationsprovided by W.Va Code § 55-2-12(b), assuch adetermination is

unnecessary to our disposition of the issues before us.”)

Miller filed her action beforethe twenty year statute expired; therefore, we must now
answer thequedtion left unanswered by Albright. We mugt determinewhether the discovery rulecanfor
any resson tall the running of the 55-2-12(b) satute of limitations. We begin with the proposition that
“[t]he‘discovery rule isgenerdly applicableto dl torts, unlessthereisadear Satutory prohibition of its
gpplication.” SyllabusPoint 2, Cart v. Marcum, 188 W.Va. 241, 423 SE.2d 644 (1992). In spite of
thisgenerdity, thediscovery ruleissubject tolimitations. Thevictim must makeastrong showing that he
or she was prevented from knowing of the claim at the time of the injury.

Mereignorance of theexistence of acause of action or of theidentity of

the wrongdoer doesnot prevent the running of the statute of limitations; the

“discovery rule’ gppliesonly when thereisastrong showing by the plaintiff

that someaction by the defendant prevented the plaintiff from knowing of

the wrong at the time of theinjury.

Syllabus Point 3, id. (emphasis added). Stated another way,
Thedgatuteof limitationsin atort action beginsto run ordinarily fromthe

date of theinjury, and the mere lack of knowledge of the actionable wrong

ordinarily does not suspend the running of the satute of limitations, nor doesthe

silence of the wrongdoer, unless he or she has done something to prevent

discovery of the wrong.

Sattler v. Bailey, 184 W.Va. 212, 219, 400 S.E.2d 220, 227 (1990) (citations omitted).

Actionsof thedefendant which might prevent aplaintiff “fromknowing of thedamat the
timeaof theinjury” include* fraudulent conced ment, inability to comprehend theinjury, or other extreme
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hardship[.]” Cart, 188W.Va a 245, 423 SE.2d a 648 (footnotes omitted). “[F]raudulent conced ment
requiresthat the defendant commit some positive act tending to conced the cause of action from the
plaintiff, dthough any word or act [or omisson] tending to suppressthe truthisenough.” Richardsv.

Mileski, 662 F.2d 65, 70, 213 U.S.App.D.C. 220, 225 (1981) (citation omitted).

Inthe present action, the gppe lant dleged in her complaint that the Board had actud or
condructive natice that Mclntosh wasasexud predator who was engaging in ingppropriate sexua conduct
with femaeschoal children. Shealleged that the Board had reasonabl e cause to suspect that, prior to
becoming avictim hersalf, another child was being abused by Mclntosh but the Board failed to report the
abusetothe gppropriateofficidsor to take any action to sop Mclntosh. Shedso dleged that the Board
fraudulently concealed materia factsregarding its own involvement in and knowledge of the sexual
misconduct of Mclntoshin an effort to prevent thevictimsfromindituting civil actions. Webdievethese

allegations are sufficient to withstand the motion to dismiss based upon the statute of limitations.

Let usrateratethat Miller, thevictiminthiscase, dearly assarted inher complaint that the
Board engaged in conduct amounting to active and purposeful fraudulent concedlment. Inview of those
dams, toresolvethis case, we need go no further and accordingly do not needto consder the gopdlant’'s
“inability to comprehend theinjury[.]” Cart, 188 W.Va at 245, 423 SE.2d a 648. Neverthdess we
would beremissif wedid not a least comment on the unique situationswherecrimina sexua misconduct
iscommitted on young children. Theleve of emaotiond pain inflicted on these children isbeyond our

underdanding. Many times the child victim fed sgrest embarrassment, shame, and guilt, and frequently,
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withachild' smind, wrongly blameshimsdlf or hersalf. Thechild theninterndizestheguilt and represses
thememory, forcingit out of constiousawareness. 1t Imply hurtstoo muchto dlow thememory of such

painful and devastating events to surface in the conscious mind.

Also, on occasion, the child is confused about the exact identity of the wrongdoer and,
again, wrongly internalizesguilt, blame, or culpatility. Thesechildren do not know whether they should tdll
someone about theabuse or not. They arefearful, confused, and uncertain, and commonly remain so for
yearsdter the datute of limitationshasrun. 1t would beacrud sysem indeed that did not congder such

factors in reaching ajust and fair result in this arena of litigation.

We, therefore, hold that thegenerd Satuteof limitationscontainedinW.Va Code 8 55-2-
12(b) (1959) istolled with repect to an undiscovered wrongdoer by virtue of fraudulent concedlment when
the cause of action accruesduring avictim' sinfancy and theinjured person dlegesin hisor her complaint
that thewrongdoer fraudulently concedled materid facts: The Satute beginsto runwhen theinjured person
knows, or by the exercise of reasonable diligence should know, the nature of hisor her injury, and
determining thet point intimeisaquestion of fact for thejury. However, pursuant toW.Va Code 8 55-2-

15 (1923), no case may be brought after twenty years from the time the right accrues.

WebdieveMiller' scomplaint sated allegationsof fraudulent concedlment sufficient to
invokethetalling doctrine and surviveamation to dismisson satute of limitationsgrounds. The order of

the Circuit Court of Monongalia County is reversed and remanded for further proceedings.
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Reversed and remanded.



