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SYLLABUSBY THE COURT

1. Whether addliberateintention cause of action under W.Va. Code, 23-4-2(c)
[1994] may be brought againgt an employer because of aninjury that occurred in astusother than West
Virginiais not determined by the doctrine of lex loci delicti, but under the principles of comity.

2. “Comity isacourt-crested doctrine through which the forum court may givethe
lawsor amilar rightsaccorded by ancther dateeffect inthelitigationintheforum gate. Comity isaflexible
doctrineand restson severd principles Oneislegd harmony and uniformity among the co-equa dates
A second, grounded on essentia fairness, isthat the rightsand expectations of aparty who hasrelied on
foreignlaw should be honored by theforum gate. Finaly, and perhaps most important, theforum court
must ask itsdf whether theserightsare compatiblewithitsown lawsand public policy.” SyllabusPoint 1,
Pasguale v. Ohio Power Co., 187 W.Va. 292, 418 S.E.2d 738 (1992).

3. Thereisapublic palicy thet thefull range of rights provided to workersunder West
Virginialaw should protect and be availableto workersonaWest Virginiastate-funded construction
project.

4. “Wherethe policy languageinvolved isexcdusonary, it will bedrictly construed
agang theinsurer in order that the purpose of providing indemnity not bedefeated.” Syllabus Point 5,
National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).

5. “Thegenerd ruleof congtructionin governmentd tort legidation casesfavors
ligdility, notimmunity. Unlessthelegidaturehasdearly provided for immunity under thearcumgtances, the

generd common-law goa of compensating injured partiesfor damages caused by negligent acts must



prevail.” Syllabus Point 2, of Marlinv. Bill Rich Const., Inc., 198 W.Va. 635, 482 S.E.2d 620
(1996).

6. The requirement of selecting a “responsiblebidder” in W.Va. Code, 17-4-19
[2000] doesnotimposeamandatory duty upontheWest VirginiaDepartment of Trangportation/Divison
of Highways (“DOH") to ascertain and take into account the worker safety history or performance of a
contractor/bidder; however, thislanguage doesrequire the DOH to ascertain and take reasonable Seps
to assurethefinancid responghility of acontractor/bidder for accidentsand injuriesto workerson adate-
funded project. Suchfinancia respongbility mustindudefull compliancewithWest Virginiaworkers
compensation laws, induding showing adequateinsurance or other resourcesto cover damagesarigng from

“deliberate intention” claims under W.Va. Code, 23-4-2 [1994].



Starcher, J.:

Intheindant case, wereindatea ddiberateintention” persond injury dam that wasmade
by an employee of abridge congtruction company againg hisemployer. Theemployeewasinjuredwhile
working onthe“Kentucky end” of aWest VirginiaDivigon of Highways bridge congtruction project on
the Tug Fork River; thecircuit court dismissed theclam. Wedso reversethecircuit court’ sdecisonto

dismiss the Division of Highways as a defendant in the same case.*

l.
Facts & Background

The gppdlantsare Fred Russell and RebeccaRussHl, husband and wife. 1n November
of 1996, Mr. Russell, aKentucky resident, was working for the appellee, Bush & Burchett, Inc., a
Kentucky corporation that isowned by the appellee, Joe Burchett. (Wewill refer to both Mr. Burchett
and his company as“B&B.”)

B& B had contracted with the gppellee, the West VirginiaDepartment of Trangportation,
Divisonof Highways (“DOH"), aState agency, to build abridgefor the DOH acrossthe Tug Fork River
from Williamson, West Virginiato South Williamson, Kentucky.

WhileMr. Russdl wasworking for B& B onthe DOH’ s Tug Fork bridge project, theceble

of acranereleased, causing an 800-pound “ heedachebal” tofal and strikeMr. Russdll on hishead and

Two separate gppeds are consolidated in the ingtant case; we omit separate delinedtion of the
Issues involved in each appeal.



shoulder. Hewasknocked off the bridge scaffolding and fell approximetely 30 feet onto theracksand land

below; he suffered serious and permanent injuries from the fall.

Mr. and Mrs. Russll filed suit in the Circuit Court of Kanawha County agangt severd

defendants, including B& B andthe DOH. The RussdIsbased their damagaing B& B onthe* ddliberate

intention” provisions of our workers' compensation law, W.Va. Code, 23-4-2(c) [1994].2

AN.Va. Code, 23-4-2(c) [1994] dlowsalegd dam againgt an employer for awork-related desth

or injury if:

(i) It isproved that such employer or person against whom liability is
assarted acted with aconscioudy, subjectively and ddliberatdy formed
intention to produce the specific result of injury or degth to an employee.
Thisstlandard requiresashowing of an actud, gpedificintent and may not
be satisfied by alegation or proaf of (A) conduct which producesaresut
that was not specifically intended; (B) conduct which constitutes
negligence, no matter how grossor aggravated; or (C) willful, wanton or
reckless misconduct; or

(i) Thetrier of fact determines, ether through specific findings of fact
made by the court in a trial without a jury, or through specid
interrogatoriestothejury inajury trid, that al of thefollowing factsare
proven:

(A) That agpecific unsafe working condition existed in theworkplace
which presented ahigh degree of risk and astrong probability of serious
injury or death;

(B) That theemployer had asubjective redization and an gppreciation
of theexigtence of such specific unsafeworking condition and of thehigh
degree of risk and the strong probability of seriousinjury or death
presented by such specific unsafe working condition;

(©) That such gpeaific unssfeworking condition wasaviolaion of adae
or federd safety statute, rule or regulation, whether cited or not, or of a
commonly accepted and well-known safety sandard within the indusiry
or businessof such employer, which statute, rule, regulation or sandard
was Joecificadly gpplicableto the particular work and working condition
involved, as contrasted with agiaute, rule, regulation or dandard generdly
requiring safe workplaces, equipment or working conditions;

(D) That notwithstanding the existence of the facts set forth in

(continued...)



TheRusHIsbasad their daim againg the DOH on the theory that the DOH was negligent
insdectingandretaining B& B asabridge contractor -- because B& B, according tothe Russdlls, dlegedly
operated unsafely and had a significant history of injuriesto workers.

Both the DOH and B& B asked thecircuit court to dismissthem asdefendants. B&B
argued beforethecircuit court (and it was not disputed by the Russdlls) that thespecific location or Stus
of theaccident whereMr. Russdll was struck by the heedache ball was onthe Kentucky end” of the Tug
Fork bridge, and that Mr. Russall landed on theground in Kentucky. (The partiesstipulatethat the West
VirginiadKentucky gatelineisinthemiddie of theriver.) Therefore, argued B& B, West Virginialaw,
including the provisions of W. Va. Code, 23-4-2(c) [1994], does not apply to Mr. Russell’ s accident.

Specificaly, B& B contended that the choice-of -lawsdoctrine of lexlocl ddlicti (thelaw
of the gtusof theinjury gpplies) was gpplicable and digpostive: if Mr. Russall wasinjured in Kentucky,
Kentucky law gpplies-- and the Russdllsmay not mekeaddiberateintention claim againgt B& B under
W.Va. Code, 23-4-2(c) [1994]. Thecircuit court, inan order dated February 17, 2000, agreed with
B&B’s argument and dismissed the Russells' claim against B& B.

The DOH, in support of itsrequest for dismissd, madetwo arguments. Frs, the DOH

argued that the provisions of West Virginia Congtitution, Article V1, Section 35° barred the Russdlls

%(....continued)
subparagraphs (A) through (C) hereof, such employer never-theless
theredfter exposad an employee to such spedific unsafeworking condition
intentionally; and
(E) That suchemployee so exposed suffered seriousinjury or degth as
adirect and proximate result of such specific unsafe working condition.

3 The Staieof West Virginiashal never be made defendant inany court of law or
(continued...)



from bringing suit againgt the DOH because exdusonary languagein theinsurance policy provided for the
DOH by the gate Board of Insurance[Risk and Insurance Management] (“BRIM”) barsdamsrdating
to bridges. Second, the DOH argued that it has no selection or retention duty to with respect to a
contractor’ sworker-safety record or performance; and that evenif the DOH did have such aworker-
safety-related duty, abreach of that duty could not leed to the DOH having lighility in connection with an
injury to aworker on a DOH-funded project.

Thedrcuit court did not agree with the DOH'’ sfirg, “ exdusonary language,” argument.
However, thecircuit court did agreewith the DOH'’ ssecond, “ noduty” argument. Thereforethecircuit
court dismissed the Russells' claim against the DOH, in an order dated June 1, 2000.

Mr. and Mrs. Russdll have gppeded thecircuit court’ sdismissd of B& B and the DOH.
The DOH has cross-gpped ed the circuit court’ s decision that exclusonary language did not bar the
RuslIs suit. For the reasons discussed be ow, we vacate the dircuit court’ sdismissds of the DOH and

B&B and we remand the case for further proceedings consistent with this opinion.

.
Sandard of Review

%(...continued)
equity, exoept the Sate of West Virginia, induding any subdividon thereof, or any
municipality therein, or any officer, agent, or employeethereof, may be made
defendant inany garnishment or atachment proceeding, asgarmnishee or uggestee

West Virginia Constitution, Article VI, Section 35.
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Thedrcuit court' srulingsregarding the DOH and B& B wererulingsgranting or denying
summary judgment. Wereview adircuit court’ sruling granting amotion for summary judgment denovo.

Syllabus Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).



.
Discussion
A.
B&B

The circuit court concluded that the doctrine of lex loci delicti precluded the Russdlls
frominvokingWest Virginialaw to makea“ ddiberateintention” daim againg B& B under W.Va. Code,
23-4-2(c) [1994].

However, our casesare clear that whether addiberateintention cause of action under
W.Va. Code, 23-4-2(c) [1994] may be brought againgt an employer because of an injury that occurred
in astus other than West Virginiais not determined by the doctrine of lexloci delicti, but under the
principles of comity. SeeBell v. Vecellio & Grogan, 197 W.Va. 138, 144-145, 475 S.E.2d 138,
144-145 (1996) (thefact that an accident occurred in Maryland was not dispositive on whether a
“deliberateintention” suit would be permitted); Pasgualev. Ohio Power Co., 187 W.Va. 292, 302
n.15,418 SE.2d 738, 748n.15 (1992) (“ Webdievethereismoreflexibility under comity principles.”)*

In Syllabus Point 1 of Pasguale v. Ohio Power Co., supra, we stated:

Comity isacourt-created doctrine through which the forum court may

givethelawsor smilar rights accorded by another state effect in the

litigation inthe forum state. Comity isaflexibledoctrineandrestson

severa principles. Oneislega harmony and uniformity among the

co-equal states. A second, grounded on essential fairness, isthat the

rightsand expectationsof aparty who hasrdied onforagnlaw shouldbe
honored by theforum state. Finaly, and perhaps most important, the

“Courts sometimes usetheterm “ comity” asashorthand termto explain why aforum court is
deferringtothelaw or rulingsof ancther jurisdiction. However, “comity” isusedin SyllabusPoint 1 of
Pasgqualein its meaning as a choice-of -laws analytic approach that may lead to either applying or
declining to apply the law of another jurisdiction.
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forum court must ask itsalf whether these rights are competible with its
own laws and public policy. [emphasis added].

Intheinstant case, the DOH required initsbidding process-- and B& B contractudly
promised to the DOH inthat process-- that al Tug Fork bridge project workerswould be covered by the
West VirginiaWorkers Compensation Fund and Act.” Thisrequirement by the DOH strongly evidences
anafirmative publicpalicy of thisState, dearly communicated to B& B, thet al personsworking onthe Tug
Fork bridge project would havedl of the benefitsof West Virginiaworkers compensation law, indluding
its“ ddiberateintention” provisons. “[A]ll employeescovered by theWest VirginaWorkers Compen-
saionAct . .. aresubject to every provison of theworkers compensation chapter and areentitled to dl
benefitsand privilegesunder the Act, induding theright tofileadirect ddiberateintention cause of action
againg an employer pursuant to W.Va. Code, 23-4-2(c)(2)(1)-(ii).” Bell v. Vecdlio & Grogan, Inc.,
197 W.Va. 138, 144, 475 S.E.2d 138, 144 (1996).°

We hold, basad on the foregoing, thet thereisapublic policy thet thefull range of rights
provided to workers under West Virginialaw should protect and be available to workers on aWest

Virginiagtate-funded congtructionproject. B& B wasunquestionably awareof and contractudly agreed

°See also the discussion of the DOH’ s responsibilities at 111.B. infra.

*W.Va. Code, 23-2-1(c) [1993] and regulations of the Fund at 85 C.S.R. 9.6.9 provide a
permissibleexception for temporary employees-- whowork inWest Virginiafor lessthan 90 daysand
who are covered by another state’ sworkers' compensation scheme. Assuming arguendo that this
exception could gpply to aperson performing work on the Tug Fork bridge project, given the specific
termsof the DOH’ s contract with B& B, therecord showsthat Mr. Russll had worked for B& B inWest
Virginiafor much longer than 90 days during severd yearspreceding Mr. RusHl’ sinjury. Mr. RussHl’s
employment onthe West Virginiabridge project wasnot “temporary” in thesense contemplated by the
aforesadregulaions. Mr. Rusl| did, after hisaccident, recalvesomeworkers compensation benefits
under Kentucky law, apparently because B& B submitted aclaim to B& B’ s Kentucky workers
compensation insurer; but, like the situs of the accident, this fact is not dispositive in acomity analysis.

7



to comply withthispolicy. No countervailing factorsweigh heavily againg goplying Wes Virginialaw in
thisarcumstance. Accordingly, the pertinent factorsin acomity andyssweigh conclusvely on behdf of
the RussHIsbeing authorized to bring addiberate intention action againg B& B under West Virginialaw.

For the foregoing reasons, we reverse the circuit court’ sgrant of summary judgment to
B&B.

B.
The DOH

Weturnfirg to thecircuit court’ sdetermination that W.Va. Congt., Art. VI, Sec. 35did
not bar the Russells’ claim against the DOH, a determination that the DOH has appeal ed.

Inthe ingtant case, congstent with Syllabus Point 2 of Pittsburgh Elevator Co. v. West
Virginia Bd. of Regents, 172 W.Va. 743, 310 SE.2d 675 (1983), the RussdlIs asserted in their clam
againgt the DOH that the Russalls sought only recovery upto thelimitsof the DOH’sBRIM liability

insurance policy.’

"We recognized in Syllabus Point 1 (in part) of Eggleston v. West Virginia Dept. of
Highways, 189 W.Va. 230, 429 S.E.2d 636 (1993) that:
W.Va. Code, 29-12-5(a) (1986) . . . requiresthe State Board of Risk
and Insurance Management to purchase or contract for insurance and
requiresthat suchinsurance palicy “ shdl providethat theinsurer hdl be
barred and estopped from relying upon [West Virginia Congtitution,
Article VI, Section 35.]”
ThisCourt determined following theinitid oral argument of thiscasethet it wasgppropriateto meke
BRIM aparty tothislitigation, to reflect our underganding that BRIM, and not the DOH, isthe agency that
delineates the scope of the coveragethat isauthorized by W.Va.Code, 29-12-5(a) [1993]. However,
notwithganding thegatutory roleof BRIM, it isaxiométic that the ultimateduty of interpreting and gpplying
the provisions of West Virginia Congtitution, Article VI, Section 35 lieswith this Court. The cases
collected at University of West Virginia Bd. of Trustees ex rel. West Virginia University v.
Graf, 205 W.Va. 118, 122-123, 516 S.E.2d 741, 745-746 (1998) (per curiam) indicate that
(continued...)



The BRIM policy contained the following exclusionary language:

Insuranceafforded under thispalicy doesnot goply toany damresulting

fromtheownership, design, selection, inddlation, mantenance, location,

Supervison, operaion, congtruction, useor control of . . . bridges. . . or

related or similar activities or things. . ..

The DOH argued to the circuit court that this“bridge related” language excludesthe
Russdls clamfromtheBRIM policy coverage. The Russdllsresponded by arguing that the“bridge
related” exclusionary language does not apply to the Russdlls claim againgt the DOH -- because the
Russlls lighility theory against DOH isbasad on dlegedly negligent sdlection and retention conduct by the
DOH, not bridge construction, installation, etc.

Faced with these competing positions, the dircuit court adopted the position advanced by
the Rusdls Thedrcuit court therefore denied the DOH’ smotion to dismissthe Russdls dam agangt
the DOH asbeing entirdly barred by W.Va. Congt., Art. VI, Sec. 35; and it isthisdecison that the DOH
has cross-appealed and that we review.

The principles of interpretation, congruction, and application that this Court bringsto
exdudonary languageininsurancepolicesarewdl-settled, and weresated in thefallowing Syllabus Points
of National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987):

5. Wherethe palicy languageinvolved isexclusonary, it will bedrictly

construed against theinsurer in order that the purpose of providing
indemnity not be defeated.

’(...continued)
establishing the gpplicability and parameters of West Virginia Condtitution, Article VI, Section35in
agiven caseinvolvesthe congderation of arangeof factors, including: other congtitutiond provisons,
principlesof saredeciss, expressonsand conduct by thelegidativeand executive branches, principles
of equity; and the inherent duties and powers of the judicial branch.
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7. Aninsurance company seeking to avaid lidhility through the operation
of an exclusion hasthe burden of proving the facts necessary to the
operation of that exclusion.

8. With respect to insurance contracts, the doctrine of reasonable
expectaionsisthat the objectively reasonable expectations of gpplicants
and intended benefidariesregarding theterms of insurance contractswill
be honored even though painstaking Sudy of thepalicy provisonswould
have negated those expectations.

9. Whereambiguouspalicy provisonswouldlargdy nullify thepurpose
of indemnifying theinsured, the application of those provisonswill be
severely restricted.

10. Aninsurer wishing to avoid liahility on apolicy purporting to give
genera or comprehens ve coverage must make exclusionary clauses
conspicuous, plain, and clear, placing themin such afashion asto make
obvioustheir relationship to other policy terms, and must bring such
provisions to the attention of the insured.[?]

®*The exclusionary language principles set forth in National Mut. Ins. Co. v. McMahon &

Sons, Inc., supra, have been developed primarily in situations where people who have purchased
Insurance coverage are arguing thet they expected and are entitled to coverage thet will protect them againgt
losses. However, intheingtant case, the DOH isassarting thet they do not have coverage under the BRIM
policy

because [the DOH rdiesonthe principle that alawsuit based on State]

activity that is“not covered” by insuranceis[barred by W.Va. Congt.,

Art. VI, Sec. 35.]. [T]hesysteminadvertently createsanincentive. . . to

ague a every opportunity thet agiven activity isnot covered. . .. This

sentiment, which isthe perverse opposite of the desires of anormal

insured party who wants maximum coveragein an accident, runscounter

to the god s of risk spreading and protection from catastrophic loss that

our law has come to favor.
Ayersman v. Division of Environmental Protection, 208 W.Va. 544, _ , 542 SE.2d 58, 63
(2000) (McGraw, J. concurring.) See note 7 infra where we emphasize that it isBRIM and not a
particular state agency that is charged with establishing the parameters of coverage. Wherethe
consequences of aparticular claim not falling within theambit of coveragethat isafforded by agtate
insurance policy may indudetheeffect of prohibiting aperson from maintaining acaseagaing the Satein
court, the person asserting aclaim againgt the State obvioudy has standing to assert the existence of
coverage. Additiondly, dthough we do not decidetheissue, we areindined to the opinion that when there

(continued...)
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We statedin Syllabus Point 2 of Marlinv. Bill Rich Congt., Inc., 198 W.Va 635, 482
S.E.2d 620 (1996) (a case that dedlt with local government, not State, liability, and with the local
government liability statutes, W.Va. Code, 29-12A-1 et seq.):

The generd rule of condructionin governmentd tort legidation cases
favorsliadility, notimmunity. Unlessthelegidature hasdearly provided
forimmunity under thecircumstances, thegenerd common-law god of
compensating injured partiesfor damages caused by negligent acts must
prevail.®

Inconnectionwith Stateliability, theL egidature, inauthorizing BRIM to createthepalicy
that is at issue in the instant case, stated:

Recognition isgiven tothe fact that the sate of West Virginiaowns
extendve properties of varied types and descriptions representing the
Investment of vast sumsof money; that thedateand itsofficids, agents
and employeesengagein many governmentd activitiesand sarvicesand
incur and undertake numerous governmental responsibilities and
obligations; that such properties are subject to losses, damage,
destruction, risksand hazardsand such activitiesand respongbilitiesare
subject toliabilities which can and should be covered by asound and
adequate insurance program;

§(...continued)
hesbeen afind court determination thet aparty’ sdamin court agang the Stateisbarred by the provisons
of West Virginia Condgtitution, Article VI, Section 35, if that party thereafter filesaclam inthe West
VirginiaCourt of Claims, equitable and congtitutiona principles arguethat any applicable periods of
limitation or repose should be tolled for the period during which the party’ s claim was pending in court.

140 years ago, our nation’s 16th President said:
Itisasmuch theduty of government to render prompt judtice againgt itsdlf
infavor of itscitizensasit isto administer the same between private
individuals.
Abraham Lincoln, December 3, 1861, first annual State of the Union message.

11



W.Va. Code, 29-12-1[1994] |d. (emphasis added).®

W.Va. Code, 29-12-1 [1994] evidencesaremedia legidative purposethat the State
establish mechaniamsthat will assurethat the Stateisfinanddly respongble and accountablefor injuries
occad oned by culpable Stateaction. That remedid purposemust begiven subgtantia weaght -- dongwith
theforegoing prina plesthat narrowly construe exclusonary palicy languageand favor governmenta tort
liability -- in examining, applying, and interpreting the exclusionary language in the DOH policy.

Applying theforegoing prinaples, we bdievethedrcuit judgewas correct in conduding
that the“bridgerdaed” excusonary language of the DOH’ s policy did not asamaiter of law bar the
Russls damagangtheDOH. Any negligenceinthe DOH’ shidder sdlection processwas separate
and remoteintime and place from and anterior to any bridge congruction. While bidder selection and
retention could bearguably sad tobe*“rdated”’ to bridge congruction, such a“relatedness’ connection
could aso bemadeto themost distant and tenuousactivities. Applying theprinciplesof law thet narrowly

condrueexclusonary language, that favor liability over immunity, and thet favor Sate accountability, we

M\We stated in Parkulo v. West Virginia Bd. of Probation and Parole, 199 W.Va. 161,
175-176, 483 S.E.2d 507, 521-522 (1996):
[W]enotethat the Legidaturemay direct such limitation or expangon of
theinsurance coveragesand exceptionsgpplicableto casesbrought under
W.Va.Code, 29-12-5 as, in its wisdom, may be appropriate. The
Legidature has dso vested in the State Board of Insurance (Risk and
Insurance Management) condderablelditude to fix the scope of coverage
and contractud excgptionsto thet coverage by regulation or by negotiation
of the terms of particular applicable insurance policies.

12



cannot read the DOH palicy language ascategoricdly exdudingtheRussdls dam. Thereforewedffirm
the circuit judge’ s refusal to dismiss the DOH on the basis of the exclusionary language.
However, thefact that exdusonary languege does not bar the Russdlls negligent section
and retention claimagaingt the DOH does not mean that the DOH has dutiesrelated to worker sefety in
connectionwith selecting and retaining acontractor, that can runto aworker on aDOH-funded project.
Thisistheissue on which thedrcuit court ruled for the DOH, and on which the Russdlls have gppeded.
Soadificdly, the RusHlisdam that the DOH hasa“duecare’ duty to sHect and retaina
contractor that doesnot exposeworkerson astate-funded project to unreasonabledangersand risks.™
TheRussd|sprincipaly derivethisasserted duty fromW.Va. Code, 17-4-19[2000], that requiresthe
DOH to award contracts to a “responsible bidder:”
... the contract for thework, or for thesuppliesor materias
required therefor shdll, if |et, be awarded by the commissoner to

the lowest responsible bidder for the type of construction
selected.

TheRussdIsdonat dteusto any case, fromWest Virginiaor otherwise, that hasheld that
such generd “respongblebidder” language, commonly found in public works contracting law, imposesa
specific and mandatory duty upon apublic agency likethe DOH to ascertain and takeinto account a

company’ s worker safety history and performance.

HUnder somecircumstances, courtshavealowed negligent salection and retention daimstobe
made by employees of acontractor againgt the party that selected the contractor. See Bagley v. Inaght
Communications, 658 N.E.2d 584 (Ind. 1995).

13



Whilethe DOH disputesthe Russdlls' position, the DOH does acknowledge that the
DOH’ sevauation of acontractor’ s responghility should and doesind ude ascertaining and assuring thet
abidder/contractor isfully financialy respongblefor liabilitiesarisng out of accidentsand injuriesto
workers.

Wehaveheld that under statuteslike W.Va. Code, 17-4-19[2000] and “responsible
bidder” language, agovernment agency has subgtantid discretion in establishing criteriafor determining
bidder respongbility. Syllabus Point 5, Pioneer Co. v. Hutchinson, 159 W.Va. 276, 220 SE.2d 894
(1975). Thus, the DOH presumalbly would not exceed itsauthority by including specificworker-safety-
related criteria within its ambit of concern in evaluating bidders and contractors.

But thediscretion afforded to the DOH by thegenerd “respongblebidder” language of
W.Va. Code, 17-4-19[2000] doesnot afford thisCourt asmilar discretion to judicialy impose abroad
and novd duty intheareaof worker safety uponthe DOH. Wedo note, however, thet the worker-safety-
related dutiesthat the DOH does not digpute having -- assuring that acontractor isfinancdly responsble
and accountable to injured workers -- do benefit workers on sate-funded projectslike Mr. RusHll. This
duty isalso congstent with the public policy of assuring full financid accountability for injuriestoworkers
on State-funded projects that we discussed in I11.A infra.

Wehold, therefore, that the requirement of selecting a “respongble bidder” inW.Va.
Code, 17-4-19[2000] does not impose amandatory duty upon the West VirginiaDepartment of
Trangportation/Divison of Highways (“DOH”) to ascertain and takeinto account theworker ssfety higory
or performance of acontractor/bidder; however, thislanguage doesrequirethe DOH to ascartan and take

reasonable gepsto assurethefinancia responghbility of acontractor/bidder for accidentsand injuriesto
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workerson agtate-funded project. Such finandid responghility must include full compliance with West
Virginiaworkers compensaion laws, induding showing adequateinsurance or other resourcesto cover
damages arising from “deliberate intention” claims under W.Va. Code, 23-4-2 [1994].

Intheingtant case, the circuit court’ sdismissal of the DOH was based on the court’s
condusonasamaiter of law that dthoughthe BRIM palicy did not exdudetheRusls dam, theDOH
had no worker-safety-related duties that could inure to Mr. Russell’ s benefit.

However, we have held that the DOH does have the duty of assuring acontractor’s
financid responghility and accountability for worker injuriesand accidents, and we cannot say asametter
of law that the breach of this duty cannot under any circumstances give rise to anegligent selection or
retention clam by aworker on aDOH-funded project. Therecord beforethis Court doesnot providea
bassfor determining whether the DOH may have breached thisduty in theingtant case. Wetherefore
rendaethe Rusdls dam againg the DOH and remand the case for condderation under the foregoing

principles.?

The partiesa so submit argumentsin their briefsregarding rulings by the circuit court raing to
Independent contractor status, the public duty doctrine, the Restatement of Torts, quaifiedimmunity,
and indemnification. We dedineto addressthoseissues at thistime, in part becausethey may be mooted
as aresult of further proceedings.
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V.
Conclusion

The dismissals of the DOH and B& B are vacated and the ingtant case is remanded for
further proceedings consistent with this opinion.

Reversed and Remanded.
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