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The Opinion of the Court was delivered PER CURIAM.

JUSTICE MAY NARD dissents and reserves the right to file a dissenting opinion.



SYLLABUS
“Theprovison of Code, 61-11-9, which providesthat * A prosecution for amisdemeanor
ghall becommenced within oneyear after the offensewas committed,***’, read in pari materiawith
Code, 62-2-1, which providesthat * Prosecutionsfor offensesagaingt the State, unless otherwise provided,
shdl beby presentment or indictment’ sarvesto bar aconviction of amisdemeanor had under anindictment
for afdony, which embracesthe misdemeanor, where the indictment was not returned within one yeer after
the offense charged therein was committed.”  Syllabus Point 5, Satev. King, 140 W.Va 362, 84 SE.2d

313 (1954).



Per Curiam:

Thismeatter comes before this Court on petition from Garland Leonard (“Leonard”) who
apped shismisdemeanor conviction of drivingwith arevoked licensea atimewhen hisprivilegetodo so
had been revoked for driving under theinfluence of cohol. Leonard was convicted on June 10, 1999,
inthe Circuit Court of Berkeley County, upon an indictment obtained more than 1 year after the
misdemeanor offensewas committed. Leonard arguesthat the conviction wastime-barred by the 1-year
statute of limitation. Following our review of therecord, we agree and reverse the conviction,

and set aside the judgment of the circuit court.

l.
Thefactsof thiscasearenot indispute. On February 15, 1998, Leonard was arrested

and charged with: (1) driving under the influence (“DUI"), third offense,? and (2)

inthisapped the appellant did not discuss hisconviction of driving under theinfluence, second
offense; therefore, wedo not addressgppe lant’ sconviction of driving under theinfluence, second offense,
in this opinion.

?In violation of W.Va. Code, 17C-5-2(k) [1996] that provides, in pertinent part:

A personviolating anprovisgonof . . . thissection shdl, for thethird or

any subsequent offense under thissection, be guilty of afelony, and,

upon conviction thereof, shall beimprisoned in the penitentiary for not less

than one or morethan three years, and the court may, initsdiscretion,
imposeafine of not lessthan three thousand dollars nor morethan five

thousand dollars.

(Emphasis added.)



driving with arevoked licence (DUI), first offense.®

On August 20, 1998, Leonard waived hisright to aprdiminary hearing, and filed amotion
totrander thecharge of driving with arevoked license (DUI) to dircuit court. The magidtrate granted the
motion, and dismissed the charge without prejudice.*

OnFeoruary 17, 1999, the Grand Jury of Berkeey County returned anindictment against
Leonardfor: (1) DUI, third offense; (2) drivingwith arevoked license(DUI), third offense; and (3) DU,

first offense.

®In violation of W.Va. Code, 17B-4-3(b) [1999] that provides, in pertinent part:
Any person who drivesamotor vehicleon any public highway of this
datea atimewhen hisor her privilegeto do so hasbeenlanfully revoked
for driving under the influence of dcohol, controlled substances or other
drugs, or for driving whilehaving an dcoholic concentrationin hisor her
blood of ten hundredths of one percent or more, by weaght, or for refusng
to take asecondary chemicd test of blood acohol contert, is, for thefirst
offense, guilty of amisdemeanor and, upon conviction thereof, shdl be
confined in jail for six months and in addition to the mandatory jall
sentence, shal befined not lessthan one hundred dollars nor morethan
five hundred dollars; for the second offense, the personisguilty of a
misdemeanor and, upon convictionthereof, shdl beconfinedinjail for
aperiod of oneyear and, in addition to the mandatory jall sentence, shdl
be fined not less than one thousand dallars nor more than three thousand
dollars, for thethird or any subsequent offense, the personisguilty of a
feony and, upon conviction thereof, shdl beimprisonedin the penitentiary
for not lessthan oneyear nor morethan threeyearsand, in additionto the
mandatory prison sentence, shall befined not |essthan three thousand
dollars nor more than five thousand dollars.
(Emphasis added.)

“The magistrate’ s order of August 20, 1998, provided, in pertinent part:

The court GRANT Sthe motion and ORDERS that the captioned case

be dismissed from the Magigtrate Court of this County, such dismissa

being without prejudice, so that the State may reingtitute the samein

Circuit Court of thisCounty, uponthefiling of aninformation or indictment
therein[.]



A jury trid washeld on June 10, 1999. During thecourseof thetrid, counsd for Leonard
moved that the charge of DU, third offense, ether be dismissad or reduced to aDUI, second offense. The
trid judgeingtructed thejury on DUI, second offense, becauise the prosecutor was unableto prove one
of the previous DUI convictions as set forth in the indictment.®

Also, the prosecutor wasunabled so to provide any evidenceto provethat Leonard had
any previous convictionsfor drivingwith arevoked license (DUI). Therefore, thedrivingwith arevoked
licens2(DUI) chargewasreduced from athird offenseto driving with arevoked license (DUI), firg offense
-- amisdemeanor.

Couns for Leonard objected to the charge of driving with arevoked license (DUI), first
offense. Counsd argued that with respect tothischarge, Leonard wasorigindly charged with drivingwith
arevoked license (DUI), fird offense, that the State could not prove any previous offenses, and that the
reduced chargewas, from the beginning, amisdemeanor. Counsd further argued that, asamisdemeanar,
the charge was time-barred by the statute of limitation. The circuit court rejected defense counsd’s
contentionsand held that there had been a“ continuance of prosecution” fromthemagistrate court tothe

circuit court; therefore, the charge was not time-barred.

*The DUI, first offense, charge was dismissed by the prosecuting attorney.

*Regarding thestatute of limitation the circuit court, in responseto defense counsd’ sargument,
stated:

The magistrate noted that the misdemeanor that accompanied thethen
felony wasdirected to circuit court. The Court fedsthat thisissufficient
to comprise aunity of acontinuance of prosecution and not abatement
becausewhilethe digpogtionsheet notesadismisd it dso notesthet itis
sent to circuit court and it is coupled with and part of another offense
which was not dismissed but was also sent to circuit court.
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Thejury found Leonard guilty of DUI, second offense, and drivingwith arevoked license

(DULI), first offense.

.

We are mindful that “[t]his Court reviewsthe circuit court’ sfina order and ultimate
dispogtion under anabuseof discretion dandard. Wereview chdlengestofindingsof fact under adearly
erroneous standard; conclusions of law are reviewed de novo.” Syllabus Point 4, Burgessv.
Porterfield, 196 W.Va. 178, 469 S.E.2d 114 (1996).

Higtoricdly, aprosecution for acrime could be commenced at any time, but satutes of
limitation were created legidlatively to serve certain public policies. Statutes of limitation serve to:

... protect individua sfrom having to defend themsdves againg charges

when the basi ¢ factsmay have become obscured by the passage of time

... [they] minimizethedanger of offidd punishment because of actsinthe

far-distant past . . [and they] encourag[ €] law enforcement officials

promptly to investigate suspected criminal activity][.]

Toussiev. United Sates, 397 U.S. 112, 114-115, 90 S.Ct. 858, 860, 25 L.Ed.2d 156, 161 (1970).

Thetime periods st by Satutes of limitation represent abal ance between the prosacution

of sdecasssand thegranting to law enforcement officid ssufficient timeto bringasuspect tojustice. 1d.”

"Professor Cleckley summarized the purpose for a statute of limitation by stating:
Thegpplicablegatuteof limitationsisthemechanism established by law
to guard against possible, as distinguished from actual, prejudice
resulting from the passage of time between the crime and the charge,
protecting a defendant from overly stale charges.
Cleckley, West Virginia Criminal Procedure, Vol. 2 11-144 (2000 Cum. Supp).
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Our legidaure created agpecific gatute of limitation for misdemeanors. W.Va. Code, 61-
11-9[1923] provides, in pertinent part, that “[g] prosecution for amisdemeanor shdl be commenced within
one year after the offense was committed[.]”®

We have goplied W.Va. Code, 61-11-9[1923)] drictly, and held thet anindividua cannot
be convicted of amisdemeanor where the prosecution commenced after the expiration of the satute of

limitations. InSatev. King, 140 W.Va 362, 84 S.E.2d 313 (1954), adefendant wastimely indicted

8W.Va. Code, 61-11-9 [1923] provides:

A prosecution for committing or procuring another person to commit
perjury shdl be commenced withinthree yearsnext after the perjury was
committed. A prasscution for amisdemeanor shal be commenced within
oneyear after the offense was committed, except that aprosecution for
petit larceny may be commenced within three yearsafter thecommission
of theoffense: Provided, That whenever theindictment inany caseshdl
be dolen, lost or destroyed, anew indictment may befound for thesame
offensementioned intheformer indictment, a thefirst term of the court
after such theft, loss or destruction is discovered, or at the next term
thereafter, and as often as any such new indictment isstolen, lost or
destroyed, another indictment for the same offense may befound a the
firg term of the court after such theft, lossor destruction isdiscovered, or
a the next term theresfter; and the court shdll, in every casewhereany
suchindictment hasbeen stolen, lost or destroyed, enter such fact onits
record. Whenever such new indiciment isfound, thederk sl addtothe
entry of thefinding thereof thefollowing: “Thisisthe second (or third,
efc., asthe casemay be) indictment found againg thesad........... for the
sameoffenss’; and the sameproceedingsshdl behad indl respectson
any suchnew indictment asmight havebeen had onthefirgt indictment if
it hed not been solen, lost or destroyed. Andif the offense mentioned in
any uchindictiment isbarred by thegtatute of limitations, thetime between
thefinding of thefirst and last of such indictmentsshall not be computed
or taken into cong deration in the computation of thetimeinwhich any
such indictment, after the first, should have been found.



for felonious assault, but was subsequently convicted of assault and battery -- amisdemeanor. We
reversed the conviction and held that:
Theprovison of Code, 61-11-9, which providesthat ‘ A prosecutionfor

amigdemeanor dhdl be commenced within oneyeer after the offensewas

committed,***’, read in pari materia with Code, 62-2-1, which

providesthat ‘ Prasscutionsfor offensesagaing the Sate, unlessotherwise

provided, shall be by presentment or indictment’ servesto bar a

conviction of amisdemeanor had under anindictment for afdlony, which

embracesthe misdemesnor, where theindictment was not returned within

one year after the offense charged therein was committed.

Syllabus Point 5, King, supra.

Our decisonin King joined an overwheming mgority of courtsthat hold adefendant
cannot be convicted of alesser offense upon aprosecution for agreater crime commenced after the detute
has run on the lesser offense. See “ Conviction of A Lesser Offense, Against Which Statute of
Limitations Has Run, Where Satute Has Not Run Against Offense With Which Defendant
isCharged,” 47 A.L.R.2d 887.°

Inthematter before us, the State admitsthat theindictment was obtained morethan ayear

after theoffensewascommitted. However, the Statearguesthat therewasa* continuing conviction” from

*Thefollowing courtshave held that adefendant cannot be convicted of alesser offenseupon
prosecution for thegreater crimewhichincludesthelesser offensewhen the prosecution iscommenced
after the gatute of limitationshasrun on thelesser offense: Satev. N.S, 98 Wash.App. 910, 991 P.2d
133 (2000); Canev. Sate, 560 A.2d 1063 (Ddl. 1989); Satev. Sillwell, 418 A.2d 267, 175
N.J.Super. 244 (1980); Holloway v. Sate, 362 So.2d 333 (Fla.Ct.App. 1978); Padiev. Sate, 557
P.2d 1138 (Alaska 1976); Watersv. United Sates, 328 F.2d 739 (10th Cir.1964); Chaifetz v.
United Sates, 288 F.2d 133 (D.C.Cir. 1960), rev' d on other grounds, 366 U.S. 209, 81 S.Ct. 1051,
6 L.Ed.2d 233 (1961); Benesv. United Sates, 276 F.2d 99 (6th Cir. 1960); Drott v. People, 71
Colo. 383, 206 P. 797 (1922); Peoplev. Burt, 16 N.W. 378 (Mich. 1883).
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the magidrate court, and thet the chargeof driving with arevoked license (DUI) wasbrought to the circuit
court on the motion of the defendant, L eonard.

Thisargument iswithout merit. Our examination of therecord indicatesthat themegidrate
dismissed the misdemeanor chargewithout prejudice. The magistrate' sorder wasadismissa of the
charge, not atransfer of the charge. The magistrate’ s order permitted the prosecuting attorney to
reindatethe chargein thecdrcuit court, but theorder did not requirethe prosecuting atorney todo so. The
order specificaly provided that “the State may reindtitute the[charge] in the Circuit Court of this County,
uponthefiling of aninformation or indictment therein.” Theprasecuting atorney falledtodo sountil after
the expiration of thegatute of limitation. Consequently, the charge of driving with alicenserevoked due

to DUI was time-barred by the applicable statute of limitation.

Accordingly, wereversegppelant’ sconvictioninthe Circuit Court of Berkeley County
for driving with arevoked license at atimewhen his privilegeto do so had beenrevoked for driving under
the influence of acohol, and we set aside the verdict of the jury.

Reversed.



