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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “An accused may voluntarily, knowingly and understandingly consent to the
imposgition of a prison sentence even though heis unwilling to admit participation inthe crime, if he
intelligently concludesthat hisinterestsrequire aguilty pleaand the record supportsthe concluson thet a

jury could convict him.” Syl. Pt. 1, Kennedy v. Frazier, 178 W. Va. 10, 357 S.E.2d 43 (1987).

2. “ Although ajudgewould be remissto accept aguilty pleaunder circumstances
wherethewe ght of the evidenceindicatesacompletelack of guilt, acourt should not forceany defense
onadefendantinacrimina case, particularly when advancement of thedefensemight end indissster.” Syl.

Pt. 2, Kennedy v. Frazier, 178 W. Va. 10, 357 S.E.2d 43 (1987).




Per Curiam:

Thiscaseisbeforethe Court upon the gpped of the Appdlant, Jason Anthony Parr, from
the October 27, 1999, find order of the Circuit Court of McDowel County, West Virginia, sentencing the
Appdlant tothe West VirginiaPenitentiary for aterm of not lessthan one nor more than ten yearsupon
hisjury convictionfor entering without bresking and to the M cDowe | County Correctiond Center and/or
Southern Regiond Jail for aterm of twelve months upon hisjury conviction for petit larceny. Both
sentenceswereto run concurrently. TheAppd lant arguesthat thetria court erred: 1) inrefusing to acoept

hispleato Count 111 of theindictment, petit larceny, pursuant to Kennedy v. Frazier, 178 W. Va 10, 357

S.E.2d 43(1987); and 2) in denying hismotion for judgment of acquittal pertaining to Count Il inthe

indictment, entering without breaking.*

I. FACTS
On December 24, 1998, two tenants of Tyson Towers, located in Welch, West Virginia,
reported to the We ch Police Department that the storage room in the basement of the building was open
and that afreezer door was gar. Numerous packages of frozen meat were reported stolen from the

freezer.

‘Becausewereverse and remand this case based on thetrid court’ serroneousrefusal to dlow the
Appellant to plead guilty, the second issue raised by the Appellant is moot.
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Sabrina Ferguson originally confessed to being thelone cul prit involved in the crime.?
Sergeant Vasdaros, an officer with the Wel ch Police Department at thetime of theincident, aso spoke
with Jack Stallworth during hisinvestigation of thecrime. Mr. Stallworth stated that he witnessed Ms.
Ferguson, CdenaPhilips, whoisMs. Ferguson' ssder, the Appdlant, and histwin brother, Mark Parr,

all coming out of the basement of the apartment building carrying white bags.

OnJune 22, 1999, thegrandjury returned aseven-count indictment. SabrinaFerguson,
CdenaPhilips the Appdlant and Mark Parr weredl charged with bresking and entering, entering without
breeking, petitlarceny, fe ony congpiracy, and misdemeanor congpiracy. SabrinaFergusonandMark Parr
were a0 each charged with petit larceny by trandferring solen property. Both Ms. Ferguson and Ms.
Philipsentered guilty pleasto petit larceny, with the remaining chargesbeing dismissed. Mark Parr pleaded
guilty tofelony conspiracy aspart of apleaagreement involving unrelated charges, dl of whichwere

dismissed.

TheSated o offered the Appelant apleaagreement. Under thetermsof the Appdlant’'s
agreement, the Appe lant would plead guilty to petit larceny in exchange for the State refraining from
meaking any recommendation on sentencing. Additiondly, according to thetermsof theagreement, the
remaining charges againgt the Appellant were to be dismissed. According to the transcript of the

proceeding inwhich this pleaagresment was communicated to thelower court, the Appdlant indicated thet

AWhen Ms. Ferguson ultimately entered aguilty pleato petit larceny, however, sheimplicated the
Appellant in her allocution at her guilty plea hearing.
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hewaswilling to plead guilty o long as he could do so without admitting guilt, in accordance with our
decisoninFrazier. See178 W. Va a 10, 357 SE.2d at 43. Specificdly, the Appdlant’ strid counsd
told the lower court:

MR. MANCINI: Asmentioned to the Court previoudy, wewould accept
that under Kennedy v. Frazier as a pleawithout admitting guilt, but
pleading guilty because of therisk of going totria with oneor, perhaps,
two dleged eyewitnesses. For those purposes -- For those reasons, the
Defendant would be willing to plead under Kennedy v. Frazier.
THE COURT: Isthat right, Mr. Parr?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Y ou rewilling to plead guilty to petit larceny under Count
Three, but in the course of that, you don’t want to admit that you did
anything wrong or committed any crime. Isthat it in a nutshell?
THE DEFENDANT: Yes, Your Honor.

THE COURT: The Court refusesto accept aso-called Kennedy v.
Frazier pleain thiscase and again, while the Court will not say that it
never, ever would accept such aples, it’ sthe policy and practice of this
Court to refrain from that for the reason that this Court has stated now
many timesover. If aperson has, infact, committed acrimeand wants
to plead quilty to thet crime, certainly, thet’ sgppropriate, but by the same
token, in ademocracy such aswe have, it' sthe Court’ sstrong bdlief and
opinionthat, if aperson doesnat admit to having committed any criminal
act, and that person says, Judge, | absolutely did not commit acrimeor
the crime charged, then, in the United States of Americathat person
should not be found guilty of acrimethat he or she saysthat--or denies
thet they committed. That Smply isnot justice The guilty, cartainly, may
be convicted, but the innocent should never be convicted.

So, that' swhy the Court isgoing torefran fromthat; so, weshdl
proceed on with thetrid in this case, and that’ s what you want to do,
right, Mr. Parr?

THE DEFENDANT: Yes, Sir.

The Appellant was ultimately convicted of entering without breaking and petit larceny.

1. ISSUE



Thedigpogtiveissue which we addressiswhether thelower court erroneoudy rgjected the
Appdlant’ sguilty pleainlight of our decisonin Frazier. Seeid. The State concedesarror onthisissueand
indlicatesthat the case should be reversad and remanded in order to alow the Appdlant to plead guilty to

petit larceny in accordance with Frazier. Seeid.

[11. STANDARD OF REVIEW
Webeginour discusson by reiterating two criticd pointsrdativetotheguilty pleaissue
presented. First,

thereisno absolute right under either the West Virginiaor the United
States Congtitution to pleabargain. To thisend, we have noted that a
defendant has* no condtitutiond right to havehiscase digposed of by way
of apleabargain[.]” SeeMyersv. Frazier, 173 W.Va. 658, 664 n. 5,
319S.E.2d 782, 788 n. 5 (1984). Therefore, acircuit court need not
accept every condtitutiondly vaid guilty pleamerdy becauseadefendant
wishesto plead. Writing for the United States Supreme Court in Mabry
v. Johnson, 467 U.S. 504, 507, 104 S.Ct. 2543, 2546, 81 L.Ed.2d 437,
442 (1984), Judtice Stevensreasoned that “[g] pleabargain ganding done
iswithout congtitutiona significance; initsalf it isamere executory
agreement which, until embodied in the judgment of acourt, doesnot
deprive an accused of liberty or any other constitutionaly protected
interest.”

State ex rel. Brewer v. Starcher, 195 W.Va. 185, 192, 465 S.E.2d 185, 192 (1995).

Second, we review this case under an abuse of discretion standard of review. Aswe
stated in Brewer,

Although partiesincrimind proceaedingshavebroad discretionin
negotiating thetermsand conditionsof apleaagreement, thisdiscretion
must be permissbleunder the Rulesof Crimind Procedure. Similarly, the
decison whether to accept or reject apleaagreement isvested amost
exclusvely with the experienced men and women who preside at the
circuit court level. See Tucker v. Holland, 174 W.Va. 409, 416, 327
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SE.2d 388, 396 (1985) (Rule 11 “*givesatrid court discretion to refuse
apleabargain.’” (Citation omitted)). Wesay “admost” becausedl plea
agreementsmust be condtitutionaly acceptableand in compliancewith
procedura rulesthis Court mandates. See Statev. Whitt, 183W.Va
286, 290, 395 S.E.2d 530, 534 (1990) (“trid judge hasdiscretion to
refuse a plea bargain agreement if he[or she] followsthe procedure
prescribed by therulesgoverning pleaagreement procedure’). Seedso
Satev. Guthrie, 173 W.Va 290, 315 SE.2d 397 (1984); Saeex rd.
Roark v. Casey, 169 W.Va. 280, 286 S.E.2d 702 (1982). Thus, a
circuit court’ s discretion is not unlimited.

195 W. Va. at 192, 465 S.E.2d at 192.

V. DISCUSSION
Asprevioudy indicated, whether thetrid court dbusaditsdiscretioninfailing to acoept the
Appdlant’ sguilty pleato the misdemeanor charge of petit larceny turns on an gpplication of this Court’s
decisoninFrazier. Inthat case, the defendant wasindicted on ddivery of marijuanaand delivery of
oxycodone. Under apleaagreement reached with the prosecutor, the defendant would plead guilty to
delivery of marijuanainreturnfor adismissal of the sscond ddivery countintheindictment. Additiondly,

the prosecution agreed not to seek an enhanced sentence. 178 W. Va. at 10, 357 SEE.2d at 43.

Thetrial court in Frazier accepted the guilty pleainitially and sent the matter to the
probation department for apre-sentenceinvestigation. Thepre-sentencereport contained satementsby
the defendant indi cating that he had been entrapped and that improper sexud advances had been made
toward him by apaliceofficer. After reviewing thisreport, thetrid court rgjected the pleaagreement and

scheduled the matter for trial, stating, in part, that “‘[i]t’s not my desire to send somebody to the



penitentiary who isnot guilty, who hasbeen pressured, under the circumstancesthat heallegesin his
datement [to the probation officer] . . ., by thepaliceofficers’” Id. at 12, 357 SE.2d a 44-45. Basd

uponthisruling, thedefendant sought awrit of prohibitionto requirethetrid court to accept hisguilty plea

We concluded in Frazier that thetrial court abused its discretion in regjecting the plea
agreement and issued therequested writ. |d. at 12 and 13, 357 SE.2d at 45 and 46. Inreaching this

condusion, wereied upon the decison of the United States Supreme Court in North Cardlinav. Alford,

400U. S. 25(1970). Wespecificdly acknowledged that Alford “ sandsfor the proposition that aguilty
pleathat representsavoluntary andintelligent choiceamong thedternativesavailableto adefendant isnot
coerced within the meaning of the Fifth Amendment smply because it was entered into to avoid the
possihility of aggnificantly higher pendty.” 178 W.Va at 12, 357 SE.2d a 45. Wefurther sated that

[t]he Supreme Court [in Alford] held thet thereisno bar toimposing a

rison sentence upon an accused who isunwilling to admit guilt but who

iswilling to waivetrial and accept the sentence. An accused may

voluntarily, knowingly and undergandingly consant to theimpaostion of a

prison sentence even though heisunwilling to admit participationinthe

crime if heintdligently condudesthat hisinterestsrequireaguilty pleaand

the record supports the conclusion that a jury could convict him.
Id. Finally, we opined that “[b] ecause guilt, or thedegree of guilt, isat timesuncertain and dusive, an
accused, though bdievingin or entertaining doubtsrespecting hisinnocence, might reasonably concludea
jury would be convinced of hisguilt and thet hewould fare better in the sentence by pleading guilty.” 1d.

at 13, 357 S.E.2d at 46.

We ultimately held in syllabus points one and two of Frazier, that:
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An accused may voluntarily, knowingly and understandingly
consant to theimpogtion of a prison sentence even though heisunwilling
to admit participation in the crime, if heintelligently concludesthéat his
interestsrequireaguilty pleaand therecord supportsthe conclusonthat
ajury could convict him.

Although ajudge would be remissto accept aguilty pleaunder
arcumganceswherethewe ght of theevidenceindicatesacompletelack
of guilt, acourt should not force any defenseon adefendant inacrimind
cae, paticularly when advancement of thedefensemight endindisadter.

Id. at 10, 357 S.E.2d at 43, Syl. Pts. 1 and 2.

Intheingtant case, thetrid court’ sonly basisfor rgecting the pleawas that the Appe lant
did not want to admit guilt tothe crime. Thisrgection of the pleacamedespitethe Appdlant’ satorney’ s
representationto thelower court that therewere potentidly two eyewitnesseswho would testify against
hisdient at trid 2 Thus, thetrid court was presented with evidence which failed to support avaid defense
(the Appdlant’ sinnocence); rather, the evidence supported adefensethat was sureto bea” disaster” at
trid. 1d. a 10,357 SE.2da 43, Syl. Pt. 2, inpart. It should havebeen crysd clear tothetrid court that
the Appelant’ swillingnessto enter aguilty pleawas based upon hisdesreto avoid the possibility of a
sgnificantly higher pendlty a sentencing.* Indeed, thetria court was presented with the dassic scenario

thet the Frazier and Alford decisonswere spedificaly intended to govern. Thetrid court, however, refused

dndeed, two eyewitnesses did testify a the Appdlant’ strid that they saw him carrying Solen goods
out of the basement of the apartment.

‘Additiondly, the Appdlant assertsin hisbrief that by going totrid rather than pleading guilty, the
Appdlant d o risked asentence enhancement pursuant to therecidivig satute, West VirginiaCode 8 61-
11-18 (1994), asthe Appdlant has aso been convicted and sentenced to imprisonment for aterm of one
tofifteen yearsfor the crime of possesson with intent to ddiver acontrolled substance. This Court recently
upheld that sentence and convictionin Statev. Parr, ~ W.Va ___, 534 S.E.2d 23 (2000).
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to gpply these decisonsto theingtant case. Consequently, asthe State concedes, thetria court abused
itsdiscretion by forcing adefenseonthe Appdlant in dear violaion of thelaw enunciated inFrazier. See

178 W. Va. at 10, 357 S.E.2d at 43, Syl. Pts. 1 and 2.

Accordingly, based ontheforegoing, thedecison of the Circuit Court of McDowd | County
Ishereby reversed and thiscaseisremanded tothedircuit court to dlow the A ppel lant to enter aguilty plea
to Count 11 of theindictment, petit larceny, pursuant to thetermsof the origind pleaagreement and this
Court' sdeddoninFrazier. TheAppdlant' sjury convictionson Count |1 of theindictment, entering without

breaking, and Count |11 of the indictment, petit larceny, are vacated.

Reversed and remanded:;
Convictions vacated.



