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The Opinion of the Court was delivered PER CURIAM.
JUSTICE DAVIS, deeming herself disqualified, did not participate
in the decision of this case.
JUDGE JAY M. HOKE, sitting by temporary assignment.
CHIEF JUSTICE MAYNARD and JUSTICE STARCHER dissent.
JUSTICE SCOTT concurs and reserves the right to file a concurring opinion.



SYLLABUS

“This Court reviews de novo the adjudicatory record made beforethe West Virginia
Board of Law Examinerswith regard to questions of law, questions of gpplication of thelaw to thefacts,
and questions of whether an gpplicant should or should not be admitted to the practice of law. Although
this Court givesrespectful consderation to theBoard of Law Examiners recommendations, it ultimately
exerdsesitsown independent judgment. On the other hand, this Court gives subdiantia deferenceto the
Board of Law Examiners findingsof fact, unlesssuch findingsare not supported by rdiable, probative, and
subsgtantia evidence onthewholerecord.” Syllabus Point 2, Matter of Dortch, 199 W. Va. 571, 486

S.E.2d 311 (1997).



Per Curiam:

Inthisproceeding, Mark L. McMiillian praysthat this Court rej ect arecommendation of
theWest VirginiaBoard of Law Examinersand admit him to the practice of law in the State of West

Virginia.

l.
FACTS
InMay 1999, Mark L. McMillian, graduated from the Thomas Jefferson School of Law,
an ABA accredited law school. Subsequently, hetook and passed theWest Virginiabar examinationand

sought admission to the practice of law in West Virginia

Mr. McMuillian' s gpplication for admisson disclosed that in 1995, he was convicted and
imprisoned for afederd fdony arisng out of illega dectronic eavesdropping. Further, it gopearedthat in
1987, Mr. McMillian had been discharged from his position as deputy sheriff of Kanawha County for
seeking rembursement from public fundsfor taking an unofficid guest onan extradition assgnment, in
violation of the gtatutory law of the State. Thefactsof Mr. McMillian' sdischarge had been previoudy
discussed by this Court in McMillian v. Ashley, 193 W. Va 269, 455 SE.2d 921 (1995), acivil action
growing out of thedismissa. Thosefactsshowed that Mr. McMillian, asadeputy sheriff, wasassgned
to proceed to the State of Horidato assume cugtody of afdony fugitive, and return thefugitiveto West

Virginia Hewasaccompanied onthetrip by asecretary inthe Kanawha County Sheriff’ sDepartment.
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Upon arrivingin Tampa, Horida, Mr. McMillian dected to spend thefirst night, dongwith the seoretary,
a aluxury resortin &. Peterdourg, Horida. Thefollowing night, they sayedinaHoliday Innin Seabring,
Horida Upon hisreturnto West Virginia, Mr. McMillian sought rembursement for hispersona expenses
fromhisemployer, the Kanawha County Sheriff’ s Department, induding rembursement for thesecrdary’'s

meals, aswell as for the additional costs incurred in securing a double occupancy room.

When Mr. McMillian gppeared beforethe 8th Digtrict Character Committee, he openly
answered questionsreating to hisbackground, including the conviction, and the Committeefound thet he
wasmordly fit to practicelaw unlessthefd ony conviction per serendered himmordly unfit. TheDidrict
Character Committee sfindingsweretranamitted to theWest VirginiaBoard of Law Examiners andthe
Board interviewed Mr. McMillian on November 11, 1999. After theinterview, the Board scheduled a
further hearing before John Fowler, Esquire, ahearing examiner. Atthehearing, evidencewastaken
regarding Mr. McMillian’ s 1995 conviction, on hisdischarge asadeputy sheriff, and onthe question of
whether he had intentiondly absented himself from the United States when it gppeared thet hewould be
prosecuted on the eavesdropping charge. Extengve character and other evidence wasdso introduced.
After theconclusion of the hearing, Mr. Fowler, on March 28, 2000, issued alengthy written opinionin
which hefound that Mr. McMiillian possessed the requisite character to practicelaw and recommended

that he be admitted to practice in the State of West Virginia.

In gpiteof Mr. Fowler' srecommendation, theWes VirginiaBoard of Law Examinars on

May 12, 2000, issued afinal recommendation to this Court in which the mgority of the Board
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recommended againg Mr. McMiillian’ sadmissonto the practice of law. Among thefactorsleadingtoits
concluson were Mr. McMillian’ swiretgpping conviction and the facts surrounding hisdischargeasa

deputy sheriff of Kanawha County in 1987.

In the present proceeding, Mr. McMillian prays that this Court disregard the
recommendtion of the Board of Law Examinersand admit himtothe practice of law. Hearguesthat while
hewasconvicted of thefederd felony, that matter hasbeen condluded and that he hasreedily admitted thet
hisconduct wasinexcusable. Hedso arguesthat the circumstancessurrounding hisdischarge asadeputy
sheriff should not be taken as reflecting on his moral fitness to practice law and that the overall

circumstances of his case suggest that he is morally fit to practice law.

.
STANDARD OF REVIEW
In Syllabus Point 2 of Matter of Dortch, 199 W. Va 571, 486 SE.2d 311 (1997), this
Court discussad thereview of anindividud’ s goplication for admisson to the practice of law in the State
of West Virginia. The Court stated:

This Court reviews de novo the adjudicatory record made beforethe
West VirginiaBoard of Law Examinerswith regard to questions of law,
questionsof gpplication of thelaw to thefacts, and questions of whether
an applicant should or should not be admitted to the practice of law.
Although thisCourt givesrespectful consderation to the Board of Law
Examiners recommendations it ultimately exerd sesitsownindependent
judgment. Onthe other hand, this Court gives subdiantid deferencetothe
Board of Law Examiners findingsof fact, unlesssuch findings are not
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supported by reliable, probative, and substantia evidence onthewhole
record.

[1.
DISCUSSION
In Syllabus Point 4 of Matter of Dortch, id., the Court outlined the factorswhich it
would congder in assessng themord character of an gpplicant to the practice of law in West Virginia
whose background includes a criminal conviction. The Court stated:

When assessing themord character of an gpplicant whaose background
indudesacrimind conviction, thefallowing factors should be cong dered:
(1) Thenature and character of the offenses committed; (2) The number
and duration of offenses; (3) Theageand maturity of the applicant when
the offenseswerecommitted; (4) Thesodd and historical contextinwhich
the offenses were committed; (5) Thesufficiency of the punishment
undergone and redtitution madein connection with the offenses; (6) The
grant or denid of apardon for offenses committed; (7) The number of
yearsthat have elapsed since the last offense was committed, and the
presenceor absenceof misconduct during that period; (8) Thegpplicant's
current attitude about the prior offenses (e.g., acceptance of responsibility
for and renunciation of past wrongdoing, and remorse); (9) The
applicant’ s candor, sincerity and full disclosure in the filings and
proceedingson character andfitness; (10) The goplicant’ scondructive
adtivitiesand accomplishmentssubseguent tothecrimina convictions, and
(12) The opinionsof character witnesses about the applicant’' s mora
fitness. Thesefactorsareintended to beilludrativerather than exhaudive

In Matter of Dortch, the Court also indicated that a principa concern of the Court in ng an
goplicant’ sadmisson wasthe preservation of public confidenceintheadminigration of judice. Intaking
thisposition, the Court echoed theimportance of public confidenceinthe administration of justice as

discussed in In Re: Brown, 166 W. Va. 226, 273 S.E.2d 567 (1980).



Inthe present case, the Board of Law Examiners made certain findings of fact rdaingto
the applicant’ s eavesdropping conviction. The Board found:

The convictionisof rdaively recent vintage. By your own admission,
you knew that you were engaged in crimind activity. Thisdid not occur
during your youth, but when you weregpproximatdy forty yeersold, and
presumably wereof sufficient maturity to understand the consequences of
your actions. Not only did you knowingly violatethelaw, you did so for
finandd compensation. The wire-tgpping was undertaken in conjunction
with ongoing litigation and involved, or potentially involved, the
interception of confidential attorney/client communications.

TheBoard of Law Examinersa sofocused onthefactssurrounding Mr. McMiillian' searlier
dismissa asadeputy sheriff of Kanawha County. The Board found thet the actsleading to the dismissal
constituted serioudy wrongful conduct. TheBoard asofound: “[Y]ou committed these actswhile
occupying apogtion of public trust, not unlike alawyer, and when by training, experience, and maturity,

you should have known better.”

Findly, the Board indicated that it wastroubled by Mr. McMillian’s absence from the
country while the federal felony charges were pending against him. The Board stated:

Thetestimony has differed regarding whether one purpose of such
extended absence, which you have conceded was not initidly planned,
wasto gain an advantagein pleanegotiationswith thefederd authorities.
In any event, asit appearsto the Board that pleanegotiations were
conducted during your extended absence, which resulted in areduction of
chargesin exchangefor your testimony, it causesthe Board concern
regarding your ability to conform your future conduct to theregquirements
of law.



The Court hasexamined therecord in the present case and hasfound that it supportsthe
findingsof theBoard of Law Examinersrdating to Mr. McMiillian' sfeony conviction. Theconvictiondid
grow out of intentiond, illegal eavesdropping which occurred when Mr. McMillianwasof matureyearsand
didinvolveongoing litigation and theinterception of confidentid attorney-dient communications. Smilady,
Mr. McMilliandid participatein the activity which lead to hisdischarge asadeputy sheriff. The Court
characterized that conduct as follows McMillian v. Ashley, supra:

A deputy sheriff who takesan unofficid guest on an officid assgnment

and then seeks relmbursement for public fundsfor additiond expenses

occad oned thereby, violatesthe gatutory law of West Virginia. Such act

IS, by itsvery natureand for olviousreasons, serioudy wrongful conduct,

potentialy damaging to therightsand interests of the public, and justifies

his dismissal.

193 W. Va. at 273, 455 S.E.2d at 925.

Ontheather hand, evidencewasintroduced showing thet Mr. McMillianisnow remorssful
about his prior wrongdoing, that hewas candid and medefull disdosurein thefiling and the procesdings
relating to his application, and that he haslived ardatively constructivelife since released from
incarceraion. Further, anumber of character withesseshave expressed the opinionthat heismordly fit
to beadmitted to the practice of law. Findly, inthis Court’ sview, the evidence on whether Mr. McMiillian
intentionally absented himsdlf from thiscountry to avoid prosecution on the eavesdropping charge, is

somewhat equivocal.



Although in Matter of Dortch, supra, the Court indicated that 11 factors should be
consdered inassessing an gpplicant’ sfitnessfor practice of law, the purpose of examining thosefactors
Isto detlermine whether thereisalikdihood that an gpplicant will conduct himsdf in amanner benefidd to
the public interest, and in amanner which will inspire public confidence in the integrity of the legal

profession.

Inthe presant case, Mr. McMiillian, asameature adullt, twice engaged in conduct which has
throwninto question hisrespect for thelaw, conduct of atypewhich, if committed by apracticing lawvyer
would inevitably diminish serioudy the public' s confidenceinthelegd professon. The repetition of the
conduct suggeststhe possibility that amilar conduct could occur again. Itsnature, itsgravity, and thefact
that in each caseit reflected alack of concern or respect for the law suggests that the recommendation of

the Board of Law Examiners was supported by reliable, probative, and substantial evidence.

Inlight of this, the Court bdievesthat, in Spiteof thefact that Mr. McMillian hasintroduced
evidencetha heisremorseful, that he has been open, that many consider him fit to practice law, and that
there are more pogtive than negative factors among the 11 mentioned in Matter of Dortch, supra, Mr.
McMillianhasfalledto show that it islikely that hisconduct will be bendficid to the publicinterest or will
Ingpire confidencein theintegrity of thejudicd professon. 1n shart, the Court bdievesthat Mr. McMillian

has failed to show that he is sufficiently morally fit to practice law in the State of West Virginia



For thereasonsgtated, the petition of Mr. McMillianto practicelaw in the State of West

Virginiais denied.

Admission to the practice of law denied.



