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1. “A common law privilegeisaccorded the government againg the disclosure of the
identity of aninformant who hasfurnished information concerning violationsof law to officerscharged with
the enforcement of thelaw. However, disclosure may be required where the defendant’ scase could be

jeopardized by nondisclosure” Syl. PX. 1, Statev. Haverty, 165 W.Va. 164, 267 SE.2d 727 (1980).

2. Theprovisonsof thissate sFreedom of Information Act, West VirginiaCode 88 29B-
1-1to-7(1998), which address confidentidity asto the public generdly, were not intended to shidd law
enforcement investigetory materid sfromalegitimatediscovery request when suchinformetionisotherwise

subject to discovery in the course of civil proceedings.

3. Recordsand information compiled by aninternd affarsdivison of apolice department
aresubject to discovery incivil litigation arisng out of aleged police misconduct if, upon anin camera
Ingpection, thetrid court determinesthat the requesting party’ sneed for the materid outweghsthe public

interest in maintaining the confidentiality of such information.

4. Beforeadircuit court isrequired to engageinan in cameraingpection of recordsand
information compiled by an internd affairs divison of a police department to make a determination

regarding the production of such documentsthrough discovery, the party opposing disclosuremust first



make asubgtantid threshold showing that specific harmsare likely to result from the disclosure of the

requested materials.



Scott, Justice:

This case arises on certified questions from the Circuit Court of Mercer County and
presentsissues concamning avil discovary rddiveto aninternd afarsinvestigation conducted by the West
VirginiaState Policein connection with dlegations of police misconduct. The questionspresented areas
follows:

1. Wherecivil discovery issought of recordsof apoliceinternd affairs
investigation, isthecompelled production of such recordsprohibited by
acommon law (1) law enforcement privilege; (2) executive privilege; or
(3) official information privilege?

2. Wherecivil discovery issought of recordsof aWest VirginiaState
Paliceinternd invedtigation, isthe compelled production of such records
prohibited by statute pursuant to (1) W.Va. Code § 29B-1-4(4), which
exempts from the Freedom of Information Act, “Records of law-
enforcement agenciesthat deal with the detection and investigation of
crime and theinterna records and notations of such law-enforcement
agencieswhicharemaintained for internd usein mattersreaingtolaw
enforcement;” (2) 81 C.SR. 10-6.3, which provides, “All documents
concerningcomplantsalegingemployeemisconduct shal beconsdered
confidential;” and (3) 81 C.S.R. 10-3.3, which provides, “The
Superintendent shdl ensurethe confidentidity of al documentsand reports
relating to theinvedtigation of any complaint through gtrict control of files
both within and outside the Unit’ s offices?’

3. Wherecivil discovery issought of State Police personnd records, is
thecompelled production of suchrecordsprohibited by Satute pursuant
to W.Va Code § 29B-1-4(2), which exempts from the Freedom of
Information Act, “Information of apersonnd naturesuch asthat keptin
apersond, medicd or amilar file, if the public disclosurethereof would
condlitute an unreasonableinvasion of privacy, unlessthe public interest
by clear and convincing evidence requires disclosure in the particular
instance?’



Upon consideration of these three questions, we answer them in the negative.*

|. Factual and Procedural Background

Ms. Karen Maclay isthe former wife of Trooper Rondd C. Jones. Shedlegesthat,
fallowing acomplaint she and her husband Dondd Maday medeto the Wes VirginiaSate Police (* Sate
Policg”) in the Spring of 1998 concerning harassment by Trooper Jones, Mr. Maclay was arrested for
illegdlly regigering to vote. During theinterrogation following the arrest, Mr Madlay dlegesthat hewas
physcaly assaulted by anunknown Trooper. TheMadays(hereingfter “ Rlaintiffs’) filedtheunderlying avil
action againgt Trooper Jones and the State Police? on May 12, 1999, assarting claimsof denid of due
process, cruel and unusua punishment, assault, battery, conspiracy, intentiona infliction of emotiond

distress, and negligent supervision.

Inresponseto anati ceof deposition®and subpoenaducestecum,*throughwhich Plantiffs

requested recordsrelativeto theinternd affairsinvestigation of complantsfiled againg Trooper Jonesas

The circuit court similarly answered each of these questions in the negative.

“Also named as defendants are Trooper X, an unknown trooper, and Troopers John Alexander
and John Bragg.

*The notice was directed to Sergeant Gordon A. Ingold.

“Thesubpoenadirected Sergeant Ingoldto bring with him: “ All documentspertaining to the June
2, 1999, complaint madeto Sgt. Bragg by Karen Jonesand Don Macdlay and the 6/24/98 Complaint filed
by Don Maclay and al documents pertaining to professond standards, complaints, and/or disciplinary
action regarding Trooper Ronald C. Jones.”



well asthetrooper’s personnd file,> Defendants filed amotion seeking aprotective order. Tredting the
motion asapartia summary judgment ruling, thelower court denied the same, rgecting Defendants
assartion that both statutory and common law privilegeswere gpplicable. Based on its conclusion that
“rgection of thedefendant’ sassartion of privilegeswith respect to policeinternd affairsdocumentswould
preclude meaningful gppellatereview,” thedircuit court choseto cartify the above three questionsfor this

Court’ sresolution.®

[1. Discussion
Defendants suggest that this Court should adopt an evidentiary privilege, which would
governthedisdosureof therequested policematerids. Assupport for ther theory thet theitemsrequested
through discovery are privileged, Defendants cite both federal common law aswell as statutory and
regulatory provisonspertinent tothisstate’ s Freedom of Information Act (* FOIA™), Wes VirginiaCode

88 29B-1-1to -7 (1998).

A. Common Law Privilege
Turning first to the issue of whether acommon law privilege exists, Defendants

acknowledgethat West Virginiaisnot among thegroup of satesthat have chosentorecognizeaqudified

privilegefor law enforcement investigatory materials. See, eg., InReMarriageof Danidls, 607 N.E.2d

*Trooper Jones' personnel file was sought through requests for production.

°See W.Va. Code § 58-5-2 (Supp. 2000) (setting forth parameters for certification of questions
to this Court by circuit courts).



1255, 1265 (11l. App. Ct. 1992) (recognizing alimited privilege for law enforcement investigatory
information and acknowledging that a“‘ qualified commonlaw privilege. . . exigsto prevent “theharmto
law enforcement effortswhich might arisefrom public disclosureof . . . investigatory files””) (quoting

Raphed v. AeinaCas & Surely Co., 744 F.Supp. 71, 74 (SD.N.Y. 1990)); see dso Morrissey v. City

of New York, 171 F.R.D. 85,90 (S.D. N.Y. 1997) (discussing how “focus of thelaw enforcement
privilegeisto protect information rdlaing toinvestigations’ and observing that thistypeof privilegeisamed
a the“ ability of the police department to conduct effectivelaw enforcement, presently and inthefuture,

).

Inagpplying thiscommonlaw privilegeto discovery issuesconcerning policeinvestigatory

filesinaavil rightscase, thefederd didrict court in Doev. Hudgins, 175 F.R.D. 511 (N.D. Ill. 1997),

adopted the following ten-factor balancing test:

(1) the extent to which disclosurewill thwart governmenta processesby
discouraging citizens from giving the government information;

(2) theimpact upon personswho have given information of having their
identities disclosed;

(3) the degree to which governmenta self-eva uation and consequent program
improvement will be chilled by disclosure;

(4) whether theinformation sought isfectud dataor evauativesummary;

(5) whether the party seeking the discovery isan actual or potentia
defendant inany crimind proceeding either pending or reasonably likdly

to follow from the incident in question;

(6) whether police investigation has been completed;

(7) whether any intradepartmental disciplinary proceedingshavearisenor

may arise from the investigation;

(8) whether the plaintiff’s suit is non-frivolous and brought in good faith;
(9) whether theinformation sought isavailable from other discovery or from other
sources,; and

(20) the importance of the information sought to the plaintiff’s case.
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Id. & 515. Thistenfactor test, whichwasfirg articulated in Frankenhauser v. Rizzo, 59 F.R.D. 339 (E.D.

Pa. 1973), isroutingly used by courtsto resolve discovery issuesinvolving internd policeinvestigations.”

Whilethisgate hasnever adopted an dl-encompassing law enforcement privilege, wedo
recognize one limited aspect of the privilege which involves protecting the confidentidity of informants®

In syllabus point one of Statev. Haverty, 165 W.Va 164, 267 S.E.2d 727 (1980), this Court held that:

“A common law privilegeisaccorded the government againd the disdosure of the identity of an informant
who hasfurnished information concerning violaionsof law to officers charged with the enforcement of the
law. However, disclosure may be required where the defendant’ s case could be jeopardized by
nondisclosure” InSatev. Tamez, 169 W.Va 382, 290 SE.2d 14 (1982), we st forth the procedures
tobefollowedinahearing ontheissueof disclasing theidentity of aconfidentia informant. 1d. a 382-83,
290 SE.2d at 15, syl. pt. 3. Thoseproceduresinvolve anin camera proceeding to permit thetria court
to ingpect thewritten Satement submitted by the State in explanation of why discovery should elther be

restricted or not permitted in any fashion. |d.

'See, e0., Douglasv. Windham Superior Court, 597 A.2d 774, 778-79 (Vt. 1991) (identifying
Rizzo asthe*|eading case sHtting forth therdevant factors’); Mannsv. Smith, 181 F.R.D. 329, 330 (SD.
W.Va 1998) (referencing Rizzo with regard to the* detalled procedurd frameworks’ used to gpply the
“offidd information” privilege); MatinA. Schwartz, Admissbility of Invedtigatory Reportsin Section 1983
Civil RightsActions-A User’ sManud, 79Marq.L .Rev. 453, 506 (1996) (dating thet “ ten Frankenhauser
factors have been ‘widely followed’ by the lower federal courts’).

#The common law privilegewas separated into three categories by thefedera court in Hudgins:
“(2) a privilege protecting information gathered in the course of an enforcement investigation or procesding,
(2) aprivilegeagang disclosng theidentity of informers, and (3) aprivilegefor information which might
compromise the effectiveness of novel investigative techniques.” 175 F.R.D. at 514.
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Courtsinboth Cdiforniaand New Y ork haveadopted an“ officid information” privilege,
which they gpply to information sought in connectionwith civil rights cases againg sateand locd law

enforcement agencies. SeeKdly v. SanJose, 114 F.R.D. 653 (N.D. Cdl. 1987); King v. Conde, 121

FRD.180(ED.N.Y. 1989). The“officia information” privilegeisnot an absolute privilege, however,
and application of theten-factor Hudginstest, or consderation of comparableinterests, isrequired to
determinewhether discovery should nonethdessbepermitted. See175F.R.D. a 515. InKing, thecourt
crafted assparatelist of factorsto baanceingpplying the“officid information” privilege. Under thistes,
thefollowingfactorsmay weigh againg disclosure: (1) threat topaliceofficers own safety; (2) invasonof
police officers privacy; (3) weskening of law enforcement programs, (4) chilling of policeinterna
Investigativecandor; (5) chilling of citizen complainant candor; and (6) Sateprivacy law. Thosefactors
whichmay tipthescdesinfavor of disclosureare: (1) relevancetotheplaintiff’ scase; (2) importanceto
the plaintiff’ scase; (3) strength of plaintiff’ scase; and (4) importanceto thepublicinterest. 121 F.R.D.

at 191-96.

In discussing the balancing of the non-exclusive Hudginsfactors, thecourt in Kelly
determined that the privilege should be moderatdy prewaghted infavor of disdosure. 114 FR.D. a 661
In support of its leaning towards disclosure, the court opined that

the public interestsin the categories favoring disclosure (e.g. the policies
underlying our avil rightslaws, public confidencein the court sysem, and
doingjusticeinindividua cases) clearly outweighthe publicinterestsin
favor of secrecy (e.g., not compromising procedures for saf-discipline
within police forces or the privacy rights of officers or citizen
complainants).



1d.; ssedsoKing, 121 F.R.D. at 195 (stating that “ [ he greet weight of the policy in favor of discovery
In civil rightsactions supplementsthe normd presumption in favor of broad discovery” and that “these
powerful public policiessuggest that the defendants casefor restricted disclosure must be extremely
persuasve’). Suggesting that “there hasbeen subdantia exaggeration of thesze of theharm thet limited
disclosure might do to concededly legitimate law enforcement interests” the court obsarved in Kelly that
“theweight of some of theinterestsin thelaw enforcement category may be reduced because courts
routinely enter tightly crafted protective orders under which only asingle litigant, sometimes only thet

litigant’ s lawyer, has access to the sensitive information.” 114 F.R.D. at 661.

InHennemanv. City of Toledo, 520 N.E.2d 207 (Ohio 1988), the Supreme Court of

Ohio was asked to resol ve issues anal ogous to those presented here. After carefully considering the

competing issuesof disclosureversusconfidentidity of policerecords, the court concluded that the best

approach was to require an in camera inspection of the documents. Accordingly, the court held that:

Recordsand information compiled by aninternd affarsdivison
of apolice department are ubject to discovery inavil litigation ariang out
of aleged policemisconduct if, upon anin camerainspection, thetrid
court determines that the requesting party’ s need for the material
outweighs the public interest in the confidentiality of such information.

Syllabus, Henneman, 520 N.E.2d a 207. Intheinstant case, Defendants* concedethat anin camera

79

review in order to apply a balancing test would be appropriate.

This concession was made both in their brief and during oral argument.
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B. Statutory Privilege
Thecourt, in Henneman, wasd S0 presented with theargument that Ohio’ spublic records
datutory provisons, which exempt from disdosure confidential law enforcement investigatory recordd,”
supported the recognition of anabsolute privilegewith regard to such records. 520 N.E.2d a 210 (citing
Ohio Rev. Code Ann. § 149.43(A)). Regjecting this argument, the court reasoned:

Inarguing that interndl affairsinvestigatory filesare shidded from
disclosurein this case by the foregoing provisions [public records
provison of Ohio'sPrivecy Adt] gopdlantsrdy heavily on casesfromthis
court holding that law enforcement investigation recordsareexempt from
the public disclosurerequirementsof R.C. 149.43. These casesstand for
the proposition that the law enforcement records described in R.C.
149.43(A)(2) are not subject to the requirement of R.C. 149.43(B) that
all public records must be made available to the genera public upon
request at any reasonabletime. Appelleeisnot contending that
the records she requests must be made available to her asa
member of the general public. R.C. 149.43(A)(2) only
oper ates to exempt the records described therein from the
requirement of availability to the general public on request.
It does not protect recordsfrom a proper discovery request
in the course of litigation, if such records are otherwise
discoverable.

520 N.E.2d at 210-11 (citations omitted and emphasis supplied).

Defendants, in their attempt to cloak the requested police materiasin ashroud of
confidentiality, havelikewise suggested that provisions of this state’ sFOIA provide the necessary
underpinningsfor gpplying aprivilegetolaw enforcement investigatory records. Speaifically, Defendants
look to West VirginiaCode § 29B-1-4(4), which exemptsfrom disclosureunder FOIA, “[r]ecords of law

enforcement agenciesthat deal with the detection and investigation of crimeand internal recordsand
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notationsof such law enforcement agency which aremaintained for internal usein mattersrelaingto law
enforcement.” Acknowledgingthet West Virginiahasnot goplied thisFOIA provisontotheavil discovery
process, Defendants maintain that other courts have at least |ooked to such provisons“asguiddinesin
bdanding public policy concernsagaing thevita and important nesds of litigantsin the discovery process”
Hudgins 175F.R.D. a 514. Criticaly, however, thecourt inHudginsruled that “[u]nder lllinoislaw, the
FOIA exemptionsarenot digpostiveof adiscovery request” and explained further that “ FOIA doesnot
cregtean evidentiary privilege because the datute concamns disd osureto the public generdly, not disdosure

toaspecificlitigant in responseto discovery inlitigation.” 175F.R.D. a 514; ssedso Matinv. Lamb,

122 F.R.D. 143,146 (W.D. N.Y . 1988) (holding thet gatutory provison making police personnd records
“confidentid” did not crestean evidentiary privilege: “Merdy assarting that adate Satute ded aresthat the
recordsin question are ‘ confidentia’ does not make a sufficient claim that the records are * privileged

within the meaning of Fed. R. Civ. P. 26(b)(1) and Fed. R. Evid. 501."); CharlesA. Wright and Kenneth

W. Graham, Jr., Federd Practice and Procedure § 5437 n.15 (1980) (explaining that statutes providing

for confidentidity are* concerned with extrgudicid disclosures; privilegeisconcerned with disdosurein

court™).

Both gate and federd courtshaveruled that FOIA provisonsdo not govern avil discovery

matters. See Kerr v. United States District Court, 511 F.2d 192, 197 (Sth Cir. 1975) (holding that “the

exceptionsto the disclosurein the Act [FOIA] were not intended to creste evidentiary privilegesfor civil
discovery”), aff’d, 426 U.S. 394 (1976); Pleasant Hill Bank v. United States, 58 F.R.D. 97, 99 (W.D.

Mo. 1973) (rgjecting as“ unsound” “assumption that information exempt from disclosureto the generd
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public under the Act [FOIA], by that fact alone, is‘ privileged’ within the meaning of F.R.Civ.P. 26(b)(1)

and thusnot discoverableby acivil litigant”); Douglasv. Windham Superior Court, 597 A.2d 774, 776

n.2 (Vt. 1991) (stating that “exception dealswith disclosureto the public generdly, not disclosurein
responseto discovery inlitigation”). Logic suggeststhet FOIA provisonswhich addressthe confidentidity
of recordsand their availability to thegenerd public areamed at protecting interestsdistinct fromthose
a issuewhen records are requested in conjunction with aavil rights action. See, eg., King, 121 F.R.D.
a 191 (obsarving that *[miost information requested by civil rights plaintiffsin these lawsLits dedls with
professond personnd recordssuch asprior involvement indisciplinary proceedingsor citizen complaints
filed againg theofficars’ and Sating that “[t] he privacy interest in thiskind of professiond record isnot
substantial becauseitisnot thekind of * highly persond’ informetionwarranting constitutiond safeguard”);

seea so Denver Policemen'’ s Protective Ass nv. Lichtenstein, 660 F.2d 432, 435 (10th Cir. 1981)

(determining thet police personnd filesand internd investigation fileswere not protected from disclosure

basad on privacy groundswhere documentsrelated smply to “theofficers work aspoliceofficers’).

Emphag zing that theinformation they seek involvesoverdaght and review of an officer’s
alegedly wrongful behavior and notinformationrd ativetotheinvestigation or detection of acrime, Plaintiffs
contend that the information requested falls outside the investigatory records portion of the FOIA

exception. SeeW.Va Code § 29B-1-4(4); Syl. Pt. 11, Hechler v. Casey, 175 W.Va. 434, 333 SE.2d

799 (1985) (halding that investigatory records portion of FOIA does not include “information generated
pursuant to routineadminigiration or oversght, but islimited to information compiled aspart of aninquiry
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into spedific sugpected violations of thelaw”). Plantiffs further contend that the FOIA provison, which
exemptsfrom disclosure“internd recordsand notations. . . which aremaintained for internd userelaing
tolaw enforcement,” doesnot gpply to theinformation requested based on thisCourt’ sholdingin Hechler
that thislanguage* refersto confidentia investigativetechniquesand procedures” W.Va Code 8 29B-1-

A(4); Syl. pt. 12, in part, 175 W.Va. at 437, 333 S.E.2d at 802.

Given our conclusionthat FOIA provisonsarenot controlling with regard to matters of
confidentiality railsed in the course of avil discovery, weneed not ddveinto theintricaciesof whether the
document request falswithin the parameters of the FOIA provisons. Likethe Ohio Supreme Courtin
Hennemean, wehold that the provisonsof thisstate' sSFOI A, which address confidentidity asto the public
generdly, werenot intended to shidd law enforcement investigatory materidsfromalegitimate discovery
request when such information is otherwise subject to discovery in the course of civil proceedings™ For
the same reasons dready discussed, we discount the gpplicability of saverd regulatory enactmentsrelied
upon by Defendants as supplementa support for thisargument. See81W.VaC.SR. §10-6.3 (dating

that “[g1l documents concerning complantsaleging employee[asagang Statetroopers misconduct shdll

The cartified question pertaining toapolice personnd fileraised theissueof privilegesoldy with
regard to the provisonsof FOIA. Indeciding that FOIA does not cregte such aprivilege, we make no
further determination asto whether the entirety of the personnd fileissubject to discovery. Seegengdly
Jonesv. Jennings, 788 P.2d 732, 736-37 (Ala. 1990) (upholdingtrid court’ sdecisonto permit police
officer’ spersonnd recordsto bediscoverable subject toin cameraingpection and citing supporting and
counter authority relaiveto discovery of police personnd files); seedso City of LosAngdesv. Superior
Court, 33Cd.App.3d 778 (Cd. Ct. App. 1973) (determining that police personnd filewas not subject
to discovery after conduding that confidentidity interestsof officer outwe ghed disclosureneed of private
litigants).
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becongdered confidentid”); 8LW.VaC.SR. §10-3.3 (daing thet “[t] he Superintendent shall ensurethe
confidentidity of al documentsand reportsre ating to theinvestigation of any complaint through strict

control of files both within and outside the Unit’s offices”).

After thoroughly cong dering theargumentsrd ativeto theestablishment of aprivilegethat
would protect law enforcement invedigatory materiasfrom disdosure, wefind no compeling need for the
esteblishment of suchaprivilege. SeeDouglas 597 A.2d a 777 (recognizing thet “ privilegesaresrongly

disavored’ “[b]ecausedf thar interferencewith truthseeking”); ssedso U.S. v. Nixon, 418 U.S. 683, 710

(1974) (dating that “these exceptions to the demand for every man’ sevidence are not lightly crested nor
expansvely condrued, for they arein derogation of the search for truth”); Woodv. Breier, 54 F.R.D. 7,
13 (E.D. Wis. 1972) (denying motion for protective order concerning policeinvestigation into aleged
assault of cvilianand gating that * danger of doing harmto theMilwaukee Police Department by dlowing
discovey of thisfileisnot nearly o great asthe harm that would surdly result to the efficacy of our entire
legd dructure. . . if acase such asthiswere won because thetruth washidden”). Whilewe are cognizant
of thelaudatory objectivesunderlying atraditiond law enforcement investigetory privilege, nothinginthe
matter beforeussuggestsany correlation between thematerial ssought through discovery and theability
of the state policeto effectively conduct either aninvestigation of the conduct aleged inthe complaint or
law enforcement effortsgenerdly. SeeMorrissey, 171 F.R.D. a 90. Clearly, theinformation sought here
islimited to ether prior ingtances of police misconduct by Trooper Jonesor toissuesrdaed to Pantiffs

allegations of negligent hiring, training, and supervision.
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Rantiffssuggest thet thereisaparamount publicinterest whichrequiresdisclosure of the
materias sought in actionsinvolving alegations of police misconduct. See, eg., Martin A. Schwartz,

Admisshility of Investigatory Reportsin Section 1983 Civil Rights Actions--A User’ sManud, 79

Marg.L.Rev. 453, 509 (1996) (observing that “the strong public interest in § 1983 actions generdly waghs
heavily infavor of afull aring of therdevant evidence’). Stressing the need to maintain public confidence
inthejudicid system aswell asthe needto champion civil rightslitigation, Plaintiffs contend that these
soaetd objectivesoutweigh the privacy interestsof theatizensand policeofficerswho provideinformation
topoliceinvestigators. Wewnholeheartedly agreewith Hlantiffsthet thelavfulnessof police operationsis
amaiter of great concernto thegate scitizenry. And we smilarly concur with the sentiments expressed

by the court in Soto v. City of Concord, 162 F.R.D. 603 (N.D. Cd. 1995): “[T]he notion that police

departmentsshould beableto completdy shidd their internd affairsinvestigatory processfromthepublic
offendsbas c notionsof opennessand public confidenceinour sysemof judice” 1d. & 612. Atthesame
time, however, we gppreciate the concernsraised by Defendants that compelled disclosure of police
investigatory materid smight resultin®fishingexpeditions’ andtherely encouragefrivolouslitigation. While
these concarns of discovery abusemay belegitimate, we do not find them insurmounteble. The panoply
of projected horrorsthat Defendants forecadt, absent the adoption of alaw enforcement privilege, can be
avoided through the use of in cameraingpectionsand carefully crafted protectiveorders. Accordingly, we
hold thet records and information compiled by aninternd affarrsdivison of apalice department are subject

todiscoveryinavil litigationarisng out of aleged police misconduct if, upon anin cameraingpection, the
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trial court determinesthat the requesting party’ sneed for the materia outweighsthe publicinterestin

maintaining the confidentiality of such information.*

When alower court is presented with an objection to the production of internd police

investigatory materias ™ the court should utilizefactors such asthoseidentifiedin Hudgins and King, and

al other rdevant factors inwe ghing whether thereare convinang ressonsto ether deny disdosureentirdy
or to permit disclosure subject to the congtraints of a protective order.®® See 175 F.R.D. at 515; 121
F.R.D. a 191-96. Those courtsthat have adopted an “officd information” privilege haveimposed upon
the party opposad to disd osure the burden to make a“ subgtantia threshold showing” that specific harms
arelikdy toresult from the disd osure of therequested materidsbeforethetrid courtisrequiredto engage
inthe bal ancing test to determinewhether the materidsareprivileged. Kely, 114 F.R.D. at 669, King,

121 F.R.D. a 189. Tomeset thisthreshold requirement, the party asserting the privilege must submit a

"Thetrid court, inweighing thisissue of confidentidity versusdisdosure, should consider whether
any percaved adverse effectsto the public interest in maintaining confidentidity can either be diminated
or reduced through the use of an appropriately drawn protective order, which carefully congtrictsthe
manner in which such information is disseminated and the partiesto whom it is provided. Where
gopropriate, theuseof protective ordersis preferrentid to the total non-disdlosure of requested materids
that are otherwise subject to discovery.

Becausethiscaseispresented by cartified question and asksthis Court soldly to addresstheissue
of whether law enforcement investigatory materias are privileged and thus not discoverable, we have
limited our discussontotheissueof privilege. Aswithal discovery requedts, they are subject to themost
fundamental of all requirements--the requests must be “ relevant to the subject matter involved.”
W.VaR.Civ.P. 26(b)(1).

3See supra note 11.
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declaration or affidavit from aresponsbleofficia with persond knowledge of themattersto beattested
to and the affidavit must include:

(2) an affirmation that the agency generated or collected h e

materid inissueand hasmaintaineditsconfidentidity . . . ; (2) agtatement

that the officia haspersondly reviewed themateria in question; (3) a

specificidentification of the governmentd or privacy intereststhat would

bethreatened by disclosureof thematerid to plantiff and/or hislawyer;

(4) adescription of how disclosuresubject toacarefully crafted protective

order would cresteasubgtantial risk of harm to Sgnificant governmental

or privacy interests; and (5) aprojection of how much harm would be

done to the threatened interests if the disclosure were made.
Kelly, 114 F.R.D. at 670.

Whilewe do not go so far asto adopt alaw enforcement privilege, we do adopt the
requirement that the party seeking to avoid disclosure of law enforcement documents must makea
“subgtantid threshold showing” of harm beforethetria court isrequired to engageinthe badancing test
involving theHudainsand King-typefactors. Kdly, 114 F.R.D. a 669. Insodoing, weimpose uponthe
party chalenging discovery the burden of initidly demongtrating to the lower court’ s satisfaction why
disclosure should not be permitted r ativerto the specific facts of the case under consderation. The party
opposing disclosure may attempt to meet this burden through use of an afidavit, such asthat gpprovedin
Kéely, or by producing other evidencerdativeto thedisclosureissue. Likethecourt inKely, weagree
that “agenerd damof harmtothe’ publicinterest’ isinsufficient to overcometheburden placed onthe
party seekingto shidd materid fromdisclosure” Kely, 114 F.R.D. a 672. Theobjectionsraised must
be aufficently specific to permit thetria judgeto befully gpprised asto the Sgnificance of thedisclosure

concarns. Accordingly, wehold thet beforeadircuit court isrequired to engagein an in cameraingpection
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of records and information compiled by an interna affairs division of a police degpartment to makea
determination regarding the production of such documentsthrough discovery, the party opposng disdosure
must firg mekeasubgantia threshold showing that specific harmsarelikely to result from the disclosure

of the requested materials.

Having answered the certified questions, thismatter isreferred back to the Circuit Court

of Mercer County for further proceedings.

Certified questions answered.
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