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SYLLABUSBY THE COURT

1. “A denovo standard gppliesto areview of the adjudicatory record made before
the Committee on Legal Ethics of the West Virginia State Bar asto questions of law, questions of
gpplication of the law to the facts, and questions of appropriate sanctions; this Court gives respectful
condderation to the Committee' srecommendationswhile ultimately exercisng itsown independent
judgment. Ontheother hand, subgtantia deferenceisgivento the Committeg sfindingsof fact, unlesssuch
findingsare not supported by rdiable, probative, and subgtantid evidenceonthewholerecord.” Syllabus
point 3, Committee on Legal Ethics of The West Virginia Sate Bar v. McCorkle, 192 W. Va.

286, 452 S.E.2d 377 (1994).

2. “ Absent ashowing of somemistake of law or arbitrary assessment of thefacts,
recommendations made by the State Bar Legal Ethics Committee. . . areto begiven substantial

consideration.” Syllabus point 3, in part, Inre Brown, 166 W. Va. 226, 273 S.E.2d 567 (1980).

3. “ThisCourt isthefind arbiter of legd ethicsproblemsand mus mekethe ultimate
decisonsabout public reprimands, suspensionsor annulmentsof attorneys' licensesto practicelaw.”
Syllabus point 3, Committee on Legal Ethics of The West Virginia Sate Bar v. Blair, 174

W. Va. 494, 327 S.E.2d 671 (1984).

4. “Indecidingonthegppropriatedisaiplinary actionfor ethica violations, thisCourt



must consider not only what stepswoul d gppropriatdy punish therespondent attorney, but dsowhether
the disciplineimposed isadequate to serve as an effective deterrent to other members of the Bar and at
the sametimeregtore public confidenceintheethicd sandardsof thelegd professon.” Syllabuspoint 3,
Committee on Legal Ethics of The West Virginia Sate Bar v. Walker, 178 W. Va. 150, 358

S.E.2d 234 (1987).

5. “Indisciplinary proceedings, thisCourt, rather than endeavoringto establisha
uniform system of disciplinary action, will consder thefactsand circumstancesin each case, including
mitigating factsand circumstances, in determining what disciplinery action, if any, isgppropriate, and when
the committeeonlegd ethicsinitiates proceedingsbeforethis Court, it hasaduty to advise this Court of
dl pertinent factswith referenceto the charges and therecommended disciplinary action.” Syllabuspoint
2, Committee on Legal Ethics of The West Virginia Sate Bar v. Mullins, 159 W. Va. 647, 226
S.E.2d 427 (1976), overruled on other grounds by Committee on Legal Ethics of The West

Virginia Sate Bar v. Cometti, 189 W. Va. 262, 430 S.E.2d 320 (1993).

6. Lawvyersshould not engegein sexud rdaionswithther dients spousesinany type
of case. Sinceno exigting provison of theWest VirginiaRules of Professona Conduct specifically
prohibitsasexua relationship between alawyer and hisher client’ s pouse, wefind, at thistime, that a
lawyer’ sconduct inthisregardisnat, inand of itself, abreach of professond responsibility. Nevertheess,

alawyer’ ssxud relationship with hisher dient’ sspouse may violate other rulesof professond conduct.






Davis, Justice:

Thislawyer disciplinary proceeding arises from the respondent’s, John E. Artimez's
[hereinafter “Mr. Artimez”], intimate sexud relationshipwith hisdient’ swife[hereinafter “Mrs. Crook” ]
and Mr. Artimez' sattempit to settle hisdlient’ s [herainafter “Mr. Crook”] resulting dams of mapractice
and professond ethicsviolations. Despitethe purported settlement, Mr. Crook reported Mr. Artimez' s
conduct tothe West VirginiaLawyer Disciplinary Board [hereinafter “the Board’]. Inturn, the Board
investigated Mr. Crook’ sdlamsand filed astatement of chargesdleging, inter alia, that Mr. Artimez had
violated Rules 1.7(b)" and 8.4(d)? of the West VirginiaRules of Professona Conduct.® Theredfter, Mr.
Artimez and the Board presented agreed findings of fact and conclusonsof law to the Board' sHearing
Panel Subcommittee[hereinafter “Panel”]. Adopting these factsand legal conclusions, the Panel
recommended, in accordance with theparties’ dipulation asto discipline, that Mr. Artimez be publicly
reprimanded and that he be charged with the cost of thisdisciplinary proceeding. Upon areview of the
Pand’ srecommended decision, the parties briefs, and the pertinent authorities, we adopt the lower
tribund’ srecommendation and hereby publicly reprimand attorney Artimez. Wefurther agreethat Mr.

Artimez be held responsible for the costs of this proceeding.

'Simply sated, W. Va. Rulesof Professond Conduct Rule 1.7(b) prohibitsalawyer from
representing aclient wherethere existsaconflict of interest unless certain precautions have been taken.
For the full text of thisrule, seeinfra Section |.

Ansummary, W. Va Rulesof Professional Conduct Rule 8.4(d) precludes an attorney
from hampering the administration of justice. The full text of thisruleis set forth in Section |, infra.

*The Board dso filed an additiona charge against Mr. Artimez whichisdiscussedin
footnote 10, infra.



l.
FACTUAL AND PROCEDURAL HISTORY
Theeventsgiving risetotheindant lawyer disaplinary procesding beganin 1995. OnMay
3, 1995, the complainant, Frank Crook, and histhen-girlfriend, DanaY oho, wereinvolvedinan
automobile accident.* Shortly thereafter, Mr. Crook and Ms. Y oho married. In November, 1995, Mr.
andMrs. Crook consulted with therespondent herein, attorney Artimez, with respect totheinjuriesMr.
Crook had sustained in the May accident.> At that time, Mr. Artimez practiced in apartnership with
atorney Gregory A. Gdlner [hereinafter “Mr. Gdlner”]. Mr. Artimez worked primaxily inthe partnership's

Moundsville, West Virginia, office, while Mr. Gellner staffed its office in Wheeling, West Virginia

During hisrepresentation of Mr. Crook,® Mr. Artimez communicated with the various
involved insurance companiesand attempted to settleMr. Crook’ spersond injury claim.” Negotiations
having failed to produce the dedred sttlement, Mr. Artimez filed acivil action on Mr. Crook’ sbehdf on

May 2, 1997, inthe Circuit Court of Marshdl County. Inthe course of these proceedings, athird-party

*Ms. Y oho was driving the vehicle which she and Mr. Crook occupied.

The precise nature of Mr. Crook’ sinjuriesisnot apparent from the record before the
Court.

°Although Mr. Artimez diid not have aformd atorney-dient rdationship with Mrs. Crook,
hedid conduct minima correspondenceon her behdf tofaailitatethe settlement of her acadent damwith
the other driver’ sinsurance company. For these efforts, however, Mr. Artimez neither charged nor
received afee.

AsMr. and Mrs. Crook were not married to each other at thetime of the automobile
acadent, Mrs. Crook could not assart adaim for loss of consortium resulting from Mr. Crook’ sinjuries.
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action wasindituted by the other driver againg Mrs. Crook and her insurance company because she hed
been driving the vehicle occupied by Mr. Crook a thetime of theaccident. Nether Mr. Artimez nor Mr.

Gellner represented Mrs. Crook, however, as representation was provided by her insurance company.

At about the sametimeasthe preparation andfiling of Mr. Crook’ slawsuit, Mr. Artimez
and Mrs. Crook commenced asexud relationship. 1nJduly, 1997, Mr. and Mrs. Crook separated, and
Mrs Crook began resdingin an gpatment near Mr. Artimez’ slaw office. Alsoa thisgpproximatetime,
Mr. Artimez asked Mr. Crook if he could transfer Mr. Crook’ slawsuit to hispartner, Mr. Gdllner. The
reason he gaveto both Mr. Crook and Mr. Gdllner for thefile transfer was his heavy workload, which
involved saverd tridsin theimmediate future. Another persond basisfor hisdecison, which was not
communicatedto either Mr. Crook or Mr. Gdlner, washisriang discomfort with hisrepresentation of Mr.
Crook whilehewasintimately involved with Mrs. Crook. Additionally duringthistime, Mr. Gellner
inquired of Mr. Artimez whether heand Mrs Crook were having an dfair. Mr. Artimez, however, denied

any such relationship.

In October, 1997, Mr. Crook discovered that Mr. Artimez and Mrs. Crook were
romanticaly involved. On October 20, 1997, Mr. Crook met with Mr. Gellner and disclosed the
relationshiptohim. At that time, Mr. Gellner presented Mr. Crook with variousoptions: (1) Mr. Crook

could obtain new counsd; (2) Mr. Crook could continueto be represented by Mr. Gellner, and hislegd



feeswould be reduced by 50% (Mr. Artimez’ sshare);? or (3) Mr. Crook could consuit with new counsd
about the progpects of settling his persond injury lawsuit and/or pursuing the above-described proposals,
and the partnershipwould pay hisassociated consultation fees. Following thesediscussons, Mr. Crook

elected to continue to retain Mr. Gellner as his attorney for a reduced fee.

Mr. Crook thenthrestened to sueMr. Artimez for professional mapracticeand tofile
ethicschargesagainst him. Through Mrs. Crook, Mr. Artimez communicated hisdesireto settleMr.
Crook’sclamsagaing him. Mr. Crook contacted Mr. Artimez regarding the proposed settlement, and
Mr. Artimez offered to pay him $5,000. Theresfter, Mr. Crook responded with acounteroffer, to which
Mr. Artimez agreed: (1) Mr. Artimez would pay Mr. Crook $12,000; (2) al lega feesMr. Crook had
incurred with repect to his persond injury lawsuit, which wasthen being handled by Mr. Gdllner, would
bewaived; (3) Mr. Artimez would voluntarily appear and testify in, or otherwise cooperate with,
prospective Ohio divorce proceedings between Mr. and Mrs. Crook;® and (4) Mr. Crook would release
Mr. Artimez fromany professond or avil lidbility, induding agreaing not tofileacause of action agans
Mr. Artimez for professiona mapractice, report hisconduct to the West VirginiaLawyer Disciplinary
Board, or do anything dse that would jeopardize Mr. Artimez' slaw license. Both Mr. Crook and Mr.

Artimez 9gned as=ttlement and rd ease refl ecting these termsin November, 1997, and December, 1997,

®Thisfee reduction was designed to preclude Mr. Artimez from receiving any feesasa
result of his prior representation of Mr. Crook.

Because the Crooks lived in Ohio, and any divorce proceedings between them would
likewisebeconductedin Ohio, Mr. Artimez, who lived and worked inWest Virginia, would have been
outside of the subpoena jurisdiction of the presiding Ohio court.
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respectively.

Ultimately, Mr. and Mrs. Crook separated again. At that time, Mr. Crook reported Mr.
Artimez sconducttotheWest VirginiaLawyer Disciplinary Board' sOfficeof Disciplinary Counsdl. The
Boad sInvedigativePand thenissued aforma Statement of Charges, on January 15, 1999, charging Mr.
Artimez asfollows:

[1.] By initiating a sexua relationship with aclient’swife,
Respondent [Mr. Artimez] created animpermissible conflict between his
own interests and those of hisclient, in violation of Rule 1.7(b) of the
Rules of Professional Conduct, which provides:

Rule 1.7. Conflict of Interest: General rules.

(b) A lawyer shdl not represent adlient if the representation of
thet dient may bemateridly be[sc] limited by thelavyer’ srespongihilities
to another client or to athird person, or by thelawyer’ sown interests,
unless:

(1) thelawyer reasonably [bdlieves] therepresentation will not be
adversely affected; and

(2) the client consents after consultation. . . .

See, e.g., Peoplev. Bauder, 941 P.2d 282 (Colo. 1997) [(en banc)
(per curiam)] (attorney propogitioned dient’ swifeand dient’ sgirlfriend).

[2.] By paying hisclient, in part, not to take any action which

would result inadisciplinary complaint againg Respondent, Respondent
violated Rule8.4(d) of the Rulesof Professond Conduct, which provides

Rule 8.4. Misconduct.

It is professional misconduct for alawyer to:

(d) engagein conduct that isprgudicid to the administration of
justice.

Thisconduct iscomparable to the conduct prohibited by Legd Ethics
Inquiry 88-03, “ Settlement Agreements Requiring Complainantsto
Withdraw Ethics Complaint”.



[3] By lyingto hispartner about therdaionship with thewife of
thefirm’ sdient, Respondent frudtrated hispartner’ seffortsto comply with
Rule 5.1(a) of the Rules of Professional Conduct, which provides:

Rule 5.1. Responsibilities of a partner or supervisory
lawyer .

(@ A partner inalaw firm shal makereasonableeffortstoensure
that the firm hasin effect measures giving reasonable assurancethat dl
lawyers in the firm conform to the Rules of Professional Conduct.

Under thearcumstances, Respondent violated Rule8.4(c) of theRulesof
Professional Conduct, which provides:

Rule 8.4. Misconduct.

It is professional misconduct for alawyer to:

(¢) engage in conduct involving dishonesty, fraud, deceit or
mi srepresentation.

Fallowing Mr. Artimez' sregponseto the datement of charges, the parties, on July 6, 1999,

jointly submitted agreed findings of fact and condusonsof law. Inther gipulaion, Mr. Artimez andthe

Office of Disciplinary Counsd recounted that Mr. Artimez had cooperated fully with theinvestigation of

the charges, that he had met with the Chief Disciplinary Counsd, and that he had voluntarily provided a

detalled statement of the events giving riseto such charges. Mr. Artimez aso admitted that his sexud

relationship with Mrs. Crook condtituted aconflict of interest between hisinterestsand those of hisdient,

Mr. Crook, inviolationof Rule1.7(b) of theWes VirginiaRulesof Professond Conduct. Ultimatdly, the

partiesconduded that “ Respondent’ s[Mr. Artimez’ g wrritten agreament to pay money to complainant [Mr.

Crook], which agreement contained complainant’ spromise not to take any actionwhichmight leadtoa

disciplinary action, violated Rule 8.4(d) of the Rules of Professional Conduct[.]” Additionally,

[t]he parties have agreed to omit a conclusion of law that
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Respondent violated Rule 1.7(b) of the Rulesof Professond Conduct by
having ardationship with Mr. Crook’ swife becausethisissue was one of
firg impresson with the Investigative Pand. Since Dana Crook was not
Respondent’ sclient, the clear prohibition of Rule 8.4(g) of the Rules of
Professond Conduct did not gpply. Mr. Artimez believed in good faith
at thetimethat if the quality of his representation of Mr. Crook was
unaffected, he was not in violation of Rule 1.7(b).

The parties ultimately recommended that Mr. Artimez be disciplined as follows:
Respondent should recaiveapublic reprimand, together withthe
payment of any costsincurred in the investigation and hearing of this

matter.

Thepartiescongdered thefollowing to beevidence of mitigating
factors supporting the recommendation of a public reprimand:

(a) Respondent has had no prior discipline; and

(b) Respondent accepts respongbility for his conduct and has
been fully cooperative during the investigation of this matter.

Theredlter, on February 24, 2000, the Lawyer Disaiplinary Board' sHearing Pand Subcommitteereviewed

and adopted the parties' stipulation as its recommended decision to this Court.

.
STANDARD OF REVIEW
In lawyer disciplinary proceedings, this Court accords a plenary review to the
recommended decision of the Lawyer Disciplinary Board’' s Hearing Panel Subcommittee:
[a] de novo standard appliesto areview of the adjudicatory
record mede before the Committee on Legd Ethicsof theWest Virginia
Sate Bar asto questionsof law, questions of gpplication of thelawtothe

facts, and questions of gppropriate sanctions; thisCourt gives respectful
condderation to the Committee' s recommendations while ultimately
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exerdgngitsown independent judgment. Ontheother hand, subgtantiad

Oeferenceisgiventothe Committes sfindingsof fact, unlesssuch findings

arenot supported by rdigble, probative, and substantia evidenceonthe

whole record.
Syl. pt. 3, Committee on Legal Ethics of The West Virginia Sate Bar v. McCorkle, 192 W. Va.
286, 452 S.E.2d 377 (1994). Neverthdess, “[a]bsent ashowing of some mistake of law or arbitrary
assessment of thefacts, recommendations made by the State Bar Legd Ethics Commiittee. . . areto be
given substantial consideration.” Syl. pt. 3, in part, Inre Brown, 166 W. Va. 226, 273 S.E.2d 567

(1980).

Related to this Court’ s de novo review of recommended decisionsisits coordinate
respongbility for determining the ultimate resolution of lawyer disciplinary proceedings. In other words,
“[t]hisCourt isthefind arbiter of legd ethicsproblemsand must makethe ultimate decis onsabout public
reprimands, sugpensionsor annulmentsof atorneys licensesto practicelaw.” Syl. pt. 3, Committeeon
Legal Ethicsof The West Virginia State Bar v. Blair, 174 W. Va. 494, 327 S.E.2d 671 (1984).
Alsoinherent in determining each proceeding’ sfind outcomeisthe Court’ sduty to mete out gppropriate
discipline for the subject transgression(s).

In deciding on the appropriate disciplinary action for ethical

violations, this Court must consider not only what steps would

appropriately punish the respondent attorney, but also whether the

disciplineimposed isadequate to serve asan effective deterrent to other

membersof the Bar and a the sametime restore public confidenceinthe

ethical standards of the legal profession.

Syl. pt. 3, Committee on Legal Ethics of The West Virginia Sate Bar v. Walker, 178 W. Va.

150, 358 SE.2d 234 (1987). Toascartainthe precisenature of the punishment warranted inaparticular
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case, the Court is guided by alist of considerations supplied by the rules governing lawyer discipline.

Inimpaosng asanction after afinding of lawyer misconduct, unless

otherwise provided in theserules, the Court or Board shal consder the

following factors: (1) whether the lawyer hasviolated aduty owedto a

client, tothepublic, tothelegd system, or to the profession; (2) whether

thelawyer acted intentiondly, knowingly, or negligently; (3) theamount of

the actud or potentid injury caused by the lawyer’ smisconduct; and (4)

the existence of any aggravating or mitigating factors.

W. Va Rules of Lawyer Disciplinary Procedure Rule 3.16.

Being mindful of these tandards, we now procead to condder the Pand’ srecommended

decision and the parties' contentions.

[11.
DISCUSSION
Atissueinthe subject disciplinary proceeding arethe charges againg attorney Artimez
dleging that hehad an ingppropriate sexud relaionship with hisdient’ swifeand that heimproperly sitled

hisdient’' sdamsof professiona misconduct arising fromthisaffair.® Wewill first addressthechargefor

"Duringthecourseof itsinvestigation, theBoard additionally charged attorney Artimez
withviolatingW. Va Rulesof Professona Conduct Rule 8.4(c), which prohibits conduct involving
“dishonesty, fraud, deceit or misrepresentation.” Thischargeresulted from Mr. Artimez’ sinitia
concedment of hisrdaionship with Mrs. Crook from hislaw partner, Mr. Gdllner. However, inbath the
parties agreed statement of law and fact and the Pand’ sfind recommended decison tothis Court, this
particular chargeisnot discussad. Whilewemay consder disciplinary chargesfor whichnodisciplinehas
been recommended, we declineto do so in thisingtance. See Syl. pt. 9, Lawyer Disciplinary Bd. v.
Kupec, 202 W. Va. 556, 505 S.E.2d 619 (1998) (“* This Court may in appropriate circumstances
exerdseitsinherent Supervisory power to review atorney disciplinary chargesfor which the[Hearing Pand

(continued...)



whichthe Board hasrecommended disciplinary action, i.e., the contractual claim, and then consider the

second charge relating to the relationship between Mr. Artimez and Mrs. Crook.

A. Lawyer’s Contractual Agreement with Former™ Client
to Settle Claims of Professional Misconduct
(W. Va. Rules of Professional Conduct Rule 8.4(d))

Thefirg indance of misconduct with which Mr. Artimez hasbeen charged, and the only
onefor whichtheLawyer Distiplinary Board hasrecommended asanction, resulted from Mr. Artimez's
contract withMr. Crook. By thetermsaof this settlement, Mr. Artimez assented to pay Mr. Crook money
in exchangefor Mr. Crook’ s agreement to rlease Mr. Artimez from dl civil and professond liability

resulting from hissexud rdlationshipwith Mrs. Crook.” For thistransgression, which was determined to

19(....continued)

Subcommittee of the Lawyer Disciplinary Board] has not recommended discipline.” Syl. Pt. 3,
Committee on Legal Ethics of [The] West Virginia State Bar v. Douglas, 179 W. Va. 490, 370
S.E.2d 325 (1988)[, superseded by rule on other grounds as stated in Lawyer Disciplinary
Bd.v.Nedy,  W.Va __ ,528 SE.2d 468 (1998) (per curiam)].”). Smply Sated, theinformation
which Mr. Artimez was charged with concealing concernsameatter which we have concluded doesnot
conditutean ethicd violaionper ;2. SeeinfraSection|11.B. AsMr. Artimez’ ssexua relationshipwith
Mrs. Crook, asinappropriate asit may have been, was not technically prohibited by the Rules of
Professond Conduct, weare hard-pressed tofind that hisfalureto beforthcoming with hislaw partner
about this matter violated Rule 8.4(c).

YAsthis charge concans Mr. Artimez' s dedlingswith Mr. Crook after Mr. Artimez hed
tranderred Mr. Crook’ sclient fileto Mr. Gdlner, werefer to Mr. Crook asMr. Artimez’ sformer dlient.

“The pertinent portion of the settlement agreement provides:

Crook covenants and representsthat he shal take no action of

any sort whichisintended, or can be reasonably anticipated to result in

any disciplinary action againgt Artimez or Gregory A. Gdliner by the West

VirginiaState Bar Association, the West Virginia Supreme Court of
(continued...)
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beaviolaion of Rule8.4(d) asbeing prgudicid to theadministration of justicg,*the Lawyer Disciplinary
Board recommended sanctioning Mr. Artimez by publidy reprimanding him and by charging hmwiththe

cost of the subject disciplinary proceeding.

12(....continued)
Appedls, or any similar or related organization.

BVhileW. Va Rulesof Professond Conduct Rule 1.8(h) appears, at firgt blush, to dso
beinvalvedinthisingance, aclosar examination of therul€ slanguage and the surrounding circumstances
dictates a contrary finding. Rule 1.8(h) directs that

[ lawyer shdl not mekean agreement prospectivay limitingthe
lawyer’ sliability to aclient for ma practiceunless permitted by law and
thedient isindependently represented in making the agresment, or settle
aclam for such liability with an unrepresented client or former client
without first advisng thet personinwriting that independent representation
IS appropriate in connection therewith.

(Emphassadded). At thetimethat Mr. Artimez and Mr. Crook entered into thelr settlement agreemet,
Mr. Crook was represented by Mr. Gdlner and had been represented by him for some four months prior
toentering thiscontract. Whilethe scope of thisrepresentation iscertainly not themost neutrd, conddering
Mr. Artimez' sand Mr. Gellner’ sjoint law practiceat thetime these eventsoccurred, Mr. Gellner still
qudified asan independent representativein that he was not the attorney with whom Mr. Crook was
directly contracting. Nevertheess, inorder toinsulate such contractua dedingsfrom themerest hint of
suspicion or impropriety, it would seem that the better practicewould befor theclient to berepresented
by acompletdy objective and impartia attorney who hashad no prior connection with the subject of
negotiation. See, e.g., Sate ex rel. Morgan Sanley & Co., Inc. v. MacQueen, 187 W. Va. 97,
102,416 S.E.2d 55, 60 (1992) (noting “ the ethical requirement thet attorneysmust ‘ avoid, asmuch asis
poss ble, the appearance of impropriety’” (quoting Graf v. Frame, 177 W. Va. 282, 289, 352 SE.2d
31, 38 (1986) (citation omitted))); Committee on Legal Ethics of The West Virginia State Bar v.
Tatterson, 173W. Va 613, 617,319 SE.2d 381, 386 (1984) (“‘ An attorney’ s conduct should avoid
even the appearance of impropriety.’” (quoting Louisiana Sate Bar Ass nv. Edwins, 329 So. 2d
437, 444 (La. 1976)) (footnote omitted)). See also Syl. pt. 2, State ex rel. Taylor Assocs. V.
Nuzum, 175W. Va. 19, 330 S.E.2d 677 (1985) (“Under the Code of Professional Responsibility,
alavyer may bedisqudified from partiapating in apending caseif hiscontinued representation would give
riseto an goparent conflict of interest or gppearance of impropriety basad upon that lawyer’ s confidentia
relationship with an opposing party.”).
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Rule 8.4(d) of theWest VirginiaRules of Professona Conduct defines professional
misconduct asincluding “ engag[ing] in conduct that isprgudicid totheadminidration of judice” Under
thefactsof theingtant proceeding, Mr. Artimez pre udiced the adminigtration of justice by drafting and
entering into acontractual agreement which hampered Mr. Crook’ s ability to report hisattorney’s
dubioudy ethica behavior.** Smply stated, Mr. Artimez acted improperly by tryingto absolve himsdf of

the consequences of apotentid violaion of ethica rulesresulting from hisaffar with histhen-dient’ swife,

Thedisciplinary rulesregulating the practice of law in this Siate have been implemented to
ensurethat clientsare represented by competent attorneyswho practicetheir professonwithfairness,
honesty, and integrity. “Integrity and honor arecritical componentsof alavyer’ scharacter asareasense
of duty and fairness.” InreBrown, 166 W. Va. at 232, 273 S[E.2d at 570. Accord Committeeon
Legal Ethicsof The West Virginia State Bar v. Ikner, 190 W. Va. 433, 437, 438 S.E.2d 613, 617
(1993) (“Ciriticd traitsof alawyer’ scharacter are honor and integrity.”). SeealsoW. Va Rulesof
Professond Conduct, Preamble(* A lawyer isarepresentative of dients, an officer of thelegd sysemand
apubliccitizen having specid responsihility for thequality of justice™); W. Va Standards of Professiond
Conduct, Preamble (“Lawyers conduct should be characterized at dl timesby persona courtesy and
professond integrity. Infulfilling their duty aslawyersto represent aclient vigoroudy, they should be
mindful of thar obligationstotheadminidration of jugtice. Lawyersoweto opposing counsd, theparties,

the courtsand the court’ sstaff aduty of courtesy, candor, honesty, diligence, farnessand cooperation.”).

¥An atorney may, however, in certain circumstances, limit hisher ligbility to adient for
professional misconduct giving rise to acivil suit for malpractice. See supra note 13.
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Toguaranteethe qudity of legd servicessupplied to dients “[g] lawvyer’ sconduct isgoverned by the West
VirginiaRulesof Profess ond Conduct and by therulesof the courtsbeforewhichthelawyer practices.
A lawyer’ sconduct isgoverned by thehighest sandardsaof courtesy, integrity, human decency and repect
forthejudicdad sygemthelavyer sarves....” W. Va Standardsof Professond Conduct Standard 1.D.2.
SeealsoInre Youmans, 118 N.J. 622, 633, 573 A.2d 899, 907 (1990) (per curiam) (cautioning, in
context of attorney’ sbusnessdedingswith aclient, that an attorney’ s“ conduct must measureup tothe
high standards required of amember of the bar evenif [his’her] dutiesin aparticular transaction do not

involve the practice of law” (internal quotations and citation omitted)).

When, however, alawyer breeches higher ethica obligationsby running afoul of the
disciplinary rules’ objectives, disciplinary proceedings may beindtituted. See, eg., W. Va Rulesof
Professond Conduct, Scope (“Failureto comply with an obligation or prohibitionimposed by aRuleis
abagsfor invoking thedisciplinary process”); W. Va Rulesof Lawyer Disciplinary Procedure Rule
3.24(1) (“1t shal beaground for disciplinefor alawyerto . . . violate or attempt to violate the Rules of
Professond Conduct or any other rulesof thisjurisdiction regarding professona conduct of lavyerd.]").
“Theprinciplepurposeof attorney disciplinary proceedingsisto safeguard the public’ sinterestinthe
adminigtration of justice.” Syl. pt. 3, Daily Gazette Co., Inc. v. Committee on Legal Ethicsof The
West Virginia State Bar, 174 W. Va. 359, 326 S.E.2d 705 (1984). Accord Committee on Legal
Ethics of The West Virginia Sate Bar v. Mullins, 159 W. Va 647, 651, 226 S.E.2d 427, 429
(1976), overruled on other grounds by Committee on Legal Ethics of The West Virginia

Sate Bar v. Cometti, 189 W. Va. 262, 430 S.E.2d 320 (1993) (“[T]he primary purpose of the ethics
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committeeisnot punishment but rather the protection of the pubdlic and the reassurance of the public asto
the rdliability and integrity of attorneyd.]”). Without the adoption of rulesto govern the conduct of
atorneysand theenforcement of these canonsthrough disciplinary proceedings, the public, generdly, and
individud dients specificaly, would beill-protected from the occas ond unscrupul ouslavyer who attempts
to drcumvent such sandards. Because the contract which Mr. Artimez drafted and entered into with his
former dient enabled himto avoid the ethical obligationstowhich heisbound to adhere and permitted Mr.
Crook to renounce the very rulesthat wereimplemented for hisown benefit, we cannot condone Mr.

Artimez’ s behavior.

Having found thet Mr. Artimez' sconduct prejudiced the adminidration of jusiceinvidaion
of W. Va Rulesof Professond Conduct Rule 8.4(d), we mugt next determinewhat form of disciplineis
appropriate under thesecircumstances. Rule3.15 of theWest VirginiaRulesof Lawyer Disciplinary
Procedure enumerates the sanctionsthat may beimposad upon afinding that adisciplinary rule hasbeen
violated:

(1) probation; (2) reditution; (3) limitation on the nature or extent of future

practice; (4) supervised practice; (5) community service; (6)

admonishment; (7) reprimand; (8) suspengon; or (9) annulment. When

asanctionisimposed, theHearing Pand Subcommitteeor the Court shall

order thelawyer torembursethe Lawyer Disciplinary Board for thecosts

of thedisciplinary proceeding unlessthe Panel or the Court findsthe

reimbursement will pose an undue hardship onthelawvyer. Willful falure

to reimburse the Board may be punished as contempt of the Couirt.

When sdecting among these dternatives, this Court cagts the deciding vote asto the punishment befitting

theinfraction. See Syl. pt. 3, Blair, 174 W. Va. 494, 327 SE.2d 671. However, we dso afford the
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Pand’ srecommendations* subgtantia consderation” barring no blatant mistake of law or fact or other
evidence of an arbitrary assessment of thecase. See Syl. pt. 3, in part, Inre Brown, 166 W. Va. 226,

273 S.E.2d 567.

Despiteour regard for the Pand’ srecommendetions, we neverthelessmust consder the
particular factsof each lawyer disciplinary proceeding and assessthe gppropriate sanction on acase-by-
case basis.

Indisciplinary proceadings, thisCourt, rather than endeavoring to
edablishauniform sysemof disciplinary action, will congder thefactsand
crcumstancesin eech case, induding mitigating factsand crcumstances,
indeterminingwhat disciplinary action, if any, isgppropriate, and whenthe
committee on legd ethicsinitiates proceadings beforethis Court, it hasa
duty to advisethis Court of dl pertinent factswith referenceto the charges
and the recommended disciplinary action.

Syl. pt. 2, Mullins, 159 W. Va. 647, 226 S.E.2d 427. Accord Lawyer Disciplinary Bd. v.
Cunningham, 195 W. Va. 27, 36, 464 S.E.2d 181, 190 (1995) (“We endeavor to make an
individudized assessment of thesanctionrather thanfollow apunishment schedule”). For example, “[p]rior
disciplineisan aggravating factor in apending disciplinary proceeding becauseit cdlsinto questionthe
fitness of the attorney to continue to practice a profession imbued with a public trust.” Syl. pt. 5,
Committee on Legal Ethics of The West Virginia Sate Bar v. Tatterson, 177 W. Va. 356, 352
SE.2d 107 (1986). Contrariwise, “[a]lthough the prior good record of [&] respondent [attorney] does not
excusethemisconduct withwhich heischarged. . ., it may be conddered in mitigation with regard to the

disposition of the case.” Committee on Legal Ethics of The West Virginia State Bar v. Pence,

216 S.E.2d 236, 242 (W. Va. 1975). We turn now to the case at hand.
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During the proceedings below, the parties recommended that Mr. Artimez be publicly
reprimanded and charged with the cogts of thisdisciplinary matter. The Pandl thereafter adopted this
recommendation and requeststhis Court toimposethe samemethod of punishment herein. Weagreethat
apublic reprimand and an assessment of codisis suitable punishment under the present circumstances.
WhileMr. Artimez acted intentiondly in drafting and entering into this contract and effectively usurped his
former dient’ sright to pursue ethics charges againgt him, we d o find that numerousfactors mitigate the
degree of sanctionswarrantedinthiscase. SeeW. Va Rulesof Lawyer Disciplinary Procedure Rule
3.16. Firg, the conduct upon which this contract was based did not congtitute aclear violation of an
exiging disciplinary rule. Aswewill explain morefully in Section 111.B., infra, thereis presently no rule
whichdirectly prohibitsan attorney from engagingin asexud reaionship with hisher client’ sspouse.
Accordingly, whilethe contract absolving Mr. Artimez of professiona responsbility for hisactionswas
Improper, we cannot say thet therdationship, in and of itsdlf, wasin violation of the exising disciplinary
rules. Next, therecord demondratesthat Mr. Artimez hasfully cooperated withthe Board' sinvestigation
of thechargesagang him, voluntarily provided tesimony, and repeatedly demondrated remorsefor his

actions.

Moreover, Mr. Artimez, who has been practicing law for nearly twenty years, hasnot
had any prior indances of professond misconduct. Additiondly, while the emotiond damageto Mr.

Crook undoubtedly hasbeen gredt, it gppearsthat thefinancia losswhich hehassuffered asaresult of Mr.

Mr. Artimez was admitted to the practice of law in West Virginiaon May 19, 1981.
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Artimez sactionsisfarly minima. Not only did Mr. Gdlner successtully settleMr. Crook’ spersond injury
action, but Mr. Crook alsoreceived, asaresult of theingppropriate contract a issueherein, asubstantia
sumaof money fromMr. Artimez'®and awaiver of theattorney’ sfees associated with hisseparate persond
injury action. Wenotefinaly that the method of disciplineimposed in thisprocesding isconsigtent with the
sanctionswe haveimpased in other casesinvolving conduct found to be prgjudicid to the adminidration
of justicein violation of W. Va. Rules of Professional Conduct Rule 8.4(d). See, e.g., Lawyer
Disciplinary Bd. v. Veneri, 206 W. Va. 384, 524 S.E.2d 900 (1999) (per curiam) (imposing sanctions
of admonishment and payment of disciplinary proceeding’ scosts); Lawyer Disciplinary Bd. v. Kupec,
204 W. Va. 643, 515 S.E.2d 600 (1999) (per curiam) (ordering discipline of admonishment, with
conditions, and reimbursement of disciplinary proceeding’s costs). See also Committee on Legal
Ethics of The West Virginia State Bar v. Hazlett, 179 W. Va. 303, 367 S.E.2d 772 (1988)
(sanctioning atorney with public reprimand and cogisof disciplinary proceeding for improperly settling
damsaf professond misconduct with dientsunder then-gpplicable West VirginiaCode of Professiond

Responsibility).

AWemay presumetha Mr. Artimez, giventheother difficultieswhichhehasfacedinthis
proceeding, would not likely seek reimbursement of the sumshe paidto Mr. Crook in consderation for
his agreement to release Mr. Artimez from professional responsibility.
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B. Lawyer’s Sexual Relationship with Client’s"” Spouse
(W. Va. Rules of Professional Conduct Rule 1.7(b))

Mr. Artimez hasaso been charged with violating Rule 1.7(b) of theWest VirginiaRules
of Professond Responghility, which prohibitsalawyer from representing adlient whenthereexigsa
conflict of interet. Thischargesemmed from Mr. Artimez’ ssexud rdaionshipwith Mrs. Crook, histhen+
client' swife. During the proceedingsbe ow, the partiesmutualy suggested thet thisissuewasone of first
impresson because Mrs Crook wasnot adient of Mr. Artimez to whom the prohibitionsof W. Va Rules
of Professiona Conduct Rule8.4(g)*® would apply and becauseno other disciplinary rule specifically
predudes such ardationship. Furthermore, because Rule 1.7(b) basesthe exigence of aconflict of interest
onthelawyer’ sown reasonablebdiefs, and because Mr. Artimez believed no such conflict existed, the

parties recommended that he not be subject to discipline for this charge.

YSince Mr. Artimez' s relationship with Mrs. Crook began during the course of his
representation of Mr. Crook, werefer to Mr. Crook asMr. Artimez' sclient, despite the fact that Mr.
Crook ultimately was represented by Mr. Gellner. Cf. note 11, supra.

8Rule 8.4(g) of the West Virginia Rules of Professional Conduct provides:

[i]t is professional misconduct for alawyer to:

(9) haves=xud rdaionswith adient whom thelawyer persondly
representsduring thelegal representation unlessaconsensual sexual
relationship existed between them at the commencement of the
lawyer/client rdationship. For purposesof thisrule, “sexud reations’
meanssexud intercourseor any touching of thesexud or other intimate
partsof adient or causng such dient totouchthesexud or other intimate
partsof thelawyer for the purpose of arousing or gratifying the sexua
desire of either party or as a means of abuse.
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Asthe partieshave duly noted, thismeatter isindeed one of firgt impresson for this Court.
Thesolerulegoverning an atorney’ ssexud rdaionships, Rule8.4(g), pertainsonly to affairsbetweenan
atorney and hisher dient.®® Since no lawyer-client relaionship ever existed between Mr. Artimez and
Mrs. Crook, thisrule clearly doesnot apply in thisinstance.® Before Rule 8.4(g) was adopted by this
Court, we had occasion to consider the precise issue addressed therein, i.e., the propriety of asexud
rel ationship between an atorney and hisher client. Musickv. Musick, 192W. Va. 527, 453 SE.2d 361
(1994). At that time, wewere somewhat rel uctant to adopt abright-line standard to prohibit such conduct
until the matter had been addressed by our professional disciplinary rules.

Itisabetter practicefor atorneysnot to engagein sexud relations

with any client in any type of case. Snce no existing provision of

the West Virginia Rules of Professional Conduct specifically

prohibits a lawyer/client sexual relationship, we find that a

lawyer’s conduct of engaging in sexual relations with a client

is not, in and of itself, a breach of professional responsibility

at thistime. However, other rules of professional conduct may

be violated by a lawyer’s sexual relationship with his client.

Syl. pt. 1, id. (emphasis added). But cf. Ikner, 190 W. Va a 436, 438 S.E.2d a 616 (deciding thet,
“even though thereisno specific rule or case which has addressed th[€] issue [of whether an atorney’s
license may be suspended when he/she has disgppeared during apending disciplinary proceeding], wewill
addresstheissue under our inherent power to regulatethe practiceof law” (citations omitted)). Also
contributing to our hesitancy tofindly ruleon the propriety of such conduct was our gppreciation of the

ever-changing nature of humean rdationships. Even with the adoption of adear gandard of professond

For thelanguage of W. Va. Rulesof Professional Conduct Rule 8.4(g), seesupranote
18.

?See supra note 6.
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conduct, itisquitedifficult to regulatethe behavior of individud adults. Grappling withthisdilemmain
Musick, we observed that “it istempting to adopt an ethical standard which would prohibit such
relaionshipswith dients. However, dueto the complexity of human rdaionshipsand themyriad unique
factud Stuaionswhichmay ariss itisadifficult propogtion to writearulewhichisfar and eguitable under
al circumgtances” 192W. Va a 530 n.2, 453 SE.2d a 364 n.2. Whilethepreciseintricacies of a
relaionship between alawyer and hisher dient are not involved when the trygting parties are the lawyer
and hisher dlient’ sspouse, there neverthe essare certain factorswhich cast doubt upon the propriety of

such an arrangement.

Fromthedlient’ sperspective, alawyer owesaduty of loyaty to hisher dient. “Loydty
isan essntid dement inthelawye’ srdationshiptoadient.” W. Va Rulesof Professond Conduct Rule
1.7 cmt. Loyalty to a Client. In addition, aswe noted in the preceding section of thisopinion, alawvyer
Isexpectedto ded with hisher dlientsfarly, honestly, andwithintegrity. See, eg., W. Va Standardsof
Professond Conduct, Preamble; Inre Brown, 166 W. Va a 232, 273 SE.2d at 570. Implicitin such
dedlingsisthe sensethat, because of alawyer’ svarious professiona responsbilities, thereexistsa
relationship of trust between an attorney and his/her client. See, e.g., Kopelman & Assocs, L.C. v.
Collins, 196 W. Va 489, 496 n.7, 473 S.E.2d 910, 917 n.7 (1996) (recognizing “ special trust and
confidence that must exist between attorney and client” (citations omitted)). See also Lawyer
Disciplinary Bd. v. Friend, 200 W. Va. 368, 373, 489 S.E.2d 750, 755 (1997) (per curiam) (“ An
attorney occupies apogtion of trust with regard to hisor her client.”); Committee on Legal Ethics of

The West Virginia Sate Bar v. White, 176 W. Va. 753, 756, 349 S.E.2d 919, 922 (1986) (per

20



curiam) (observing that, inareationship between aclient and hisher atorney, “[t]he client comestothe
attorney trusting in hisexpertise and honesty”). In essence, an attorney isarepostory of theclient’s
confidences, and thetrust adient placesin higher lawyer iss0 highly esteemed, and deemed sointegrd
to asucoessful atorney-client rdaionship, thet it hasbeen afforded agatus of privilege. See eg., W. Va
R. Evid. 501 (recognizing common law privileges); Satev. Fisher, 126 W.Va 117, 121, 27 SE.2d
581, 583 (1943) (“Itissettled law inthis State that acommunication to an attorney by aclient or former
client dedingwithrdation asatorney and dientisprivileged.” (citationsomitted)). SeegenerallyW. Va
Rulesof Professional Conduct Rule 1.6 and cmt. (discussing lawyer’ sresponsibility to maintain
confidentidity of communicationswith dient). When, however, alavyer commencesasexud rdaionship
with higher dient’ sgpouss, it isnot hard to imaginethat the attorney-client rlationship that hasbeen built
upon trugt and an expectation of loyaty will cometo an abrupt end, much likeagust of wind demolishes

a stable, but neverthel ess vulnerable, house of cards.

On the other hand, alawyer may represent aclient even though there gppearsto abe a
corflict betweentheinterests of thedient and thelawyer him/hersalf if thelawyer reasonably believesthat
hisher representation will not be affected thereby and if the dlient, who has been informed of the conflict,
agreesto continued representation. W. Va Rulesof Professona Conduct Rule 1.7(b). However, this
method of dient protectionisnot entirdy fool proof astheattorney whoisinvolvedinasexud relaionship
with higher dient’ sspouseisthe same person who is charged with recognizing an irreconcilable conflict
situation. See W. Va. Rules of Professional Conduct Rule 1.7 cmt. Conflict Charged by an
Opposing Party (“Resolving questionsof conflict of interest isprimarily theresponghility of thelawyer
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undertaking the representation.”). But see Syl. pt. 1, Garlowv. Zakaib, 186 W. Va. 457, 413 SE.2d
112 (1991) (“A circuit court, upon motion of aparty, by itsinherent power to do what is reasonably
necessary for the administration of justice, may disquaify alawyer from acase becausethe lawyer’s
representation in the case presents aconflict of interest where the conflictissuch asclearly tocdl in
questionthefair or efficent adminigration of justice. Such mation should beviewed with extremecaution
because of the interference with the lawyer-dient rdationship.”). Thus it isnot difficult to conceiveof a
gtuationwhereinthedirectivesof Rule1.7(b) aresmply unworkable. For example, consder thescenario
of an atorney who ishaving an affair with higher client’'s spouse and determines that hisher persond
interetsin the relationship conflict with those of hisher client. Theattorney then decidesto follow the
directivesof Rule 1.7(b) and determinesthat he/she can neverthd ess continueto represent hisher client
with no adverse effects. However, in order to obtain his/her client’s consent to the continued
representation, the attorney must further jeopardize the previoudy established rdationship, founded on trust
and loydty, which he/she enjoyswith higher client and admit to having an adulterousre ationship with
hisher dient’ sspouse. Giventhisscenario, it ssemsrare, indeed, that most membersof the bar would be

able to objectively reconcile their professional duties with their moral obligations.

Inlight of these various concerns attending sexua rel ationshipsbetween alawyer and
hisher dient’ spouse, wearerd uctant to deviseahard and fagt ethica rulewithout the benefit of aformal
disciplinary sandard togovernsuch conduct. Therefore, wehold that lawyersshould not engagein sexud
relaionswith their dients spousesinany typeaof case. Since no exiding provison of theWes Virginia
Rulesof Professond Conduct specificaly prohibitsasexud relaionship between alawyer and hisher
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dient’ sspouse, wefind, a thistime, that alawyer’ sconduct in thisregard isnat, in and of itsdlf, abreach
of professond regponghility. Neverthdess, alawvyer’ ssexud rdaionship with hisher dient’ s spouse may

violate other rules of professional conduct.*

Turning now to the case presently before us, we observe that the parties correctly
ascertained theat Mr. Artimez’ ssexud rdationshipwith Mrs. Crook wasnot prohibited by any of the current
rulesof professond conduct. Thatisnot to say, however, that Mr. Artimez' sconduct wasentirdy ethicdl.
Aswe naoted above, the alrsence of adisciplinary rulewhich plainly governsacertain ingance of conduct
doesnot automaticaly render the suspect behavior permissble. Inthisingance, we agreewith the Board

that Mr. Artimez sactionsimplicated the provisonsof Rule 1.7(b). Therdevant portion of thisruledirects

“During our consideration and determination of thismatter, wel ooked tothetrend among
our Sgter jurisdictionsfor guidance. We have been ableto locate only one state that has disciplined an
atorney for having asexud rdaionship with higher dient’ sspouse: South Cardlina Inthetwo reported
casesfromthat jurisdiction concerning thistopic, both of which wererendered per curiam, the attorney's
counsded thar dientsregarding maritd issuestha weredirectly rdlated to the effairs between the attormeys
and their clients’ spouses. SeelnreReynolds, 335 S.C. 165, 515 S.E.2d 927 (1999) (per curiam);
InreHawkins, 320 S.C. 57, 463 S.E.2d 92 (1995) (per curiam). Cf. Colorado v. Bauder, 941 P.2d
282 (Calo. 1997) (en banc) (per curiam) (disciplining attorney who solicited sexua favorsfromdient’s
wifeand client’ sgirlfriend in exchangefor financia remuneration). Theonly other reported cases
addressing thisissue decided whether acrimind defendant’ s condtitutiond right to effective asssance of
counsel isabrogated when the defendant’ sattorney has an undisclosed sexual relationship with the
defendant’ s spouse during the defendant’ scrimind trid. See Californiav. Snger, 226 Cal. App. 3d
23,275Cd. Rptr. 911 (1990) (finding conflict of interest resulting from defendant’ sattorney’ sundisclosd
sexud rdationshipwith defendant’ swifedeprived defendant of effectiveass sanceof counsd and entitled
himto new trial); Hernandezv. Florida, 750 So. 2d 50 (Fla. Dist. Ct. App.), vacated onrehearing,
750 So. 2d 55 (Fla. Digt. Ct. App. 1999) (en banc) (observing that illicit affair between defendant’s
atorney and defendant’ swife created conflict of interest which raised question of whether defendant hed
received effective assstance of counsal but vacating ruling on rehearing because defendant had not
demonstrated that his defense had been adversely affected by his attorney’ s divided loyalty).
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that
[@ lawyer shdl not represent adlient if the representation of thet
clientmay bemateridly limited by thelawyer’ srespongbilitiesto another
client or to athird person, or by the lawyer’ sown interests, unless:

(1) thelawyer reasonably believestherepresentationwill not be
adversely affected; and

(2) the client consents after consultation. . . .
W. Va Rulesaf Professond Conduct Rule1.7(b) (emphasisadded). For hispart, Mr. Artimez hasstated
that he did not beieve hisrdationship with Mrs. Crook would jeopardize his continued representation of
Mr. Crook asMrs. Crook had nointerestin Mr. Crook’ s persond injury action.? Nonetheless, a some
point during hispursuit of Mr. Crook’ sclams, Mr. Artimez admitted to having felt some discomfort at
continuing to represant him asadient whilehewas having an far with hiswife, and ultimatdy trandferred
Mr. Crook sfileto hislaw partner, Mr. Gdlner, for thefina resolution of hiscase.? Whilewecertainly
cannot condone Mr. Artimez saffair, we nonethel ess gppreciate hisrecognition of hisirreconcilable
conflicting persond interestsand hisvoluntary withdrawa from Mr. Crook’scase. Given the novelty of
thischargeand thefact thet lavyersare generdly entrusted with resolving the conflicts of interest which they
inevitably encounter, wedo not find further disciplineto bewarranted, and, accordingly, adopt the Pand’s

recommendation in this regard.

A ndeed, Mrs. Crook had no daim for loss of consortium as she and Mr. Crook were not
married at thetime of the accident, and she previoudy resolved her separate claimsresulting from the
accident. See supra notes6 and 7.

»*See supra Section |.
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However, wewould beremissif wedid not also acknowledge theirreparable damage thet
Mr. Artimez sbehavior hashad to hisrdationship with hisformer dlient, Mr. Crook, and tothereputation
of thelegd professon asawhole. Weremind counsd that, even asprivate citizens, lawyersareguided
not only by the Rulesof Professional Conduct, but dso by “persond conscience and the gpprobation of
professiona peers” W. Va Rulesof Professona Conduct, Preamble. Thus, when facing smilarly
“difficult issuesof professond discretion,” we caution membersof the bar to“ exercise[thair] sengtive
professional and mora judgment guided by the basic principlesunderlying the Rules[of Professond

Conduct].” Id.

V.
CONCLUSION
For the foregoing reasons, we adopt the final recommendations of the Hearing Panel
Subcommittee. We condudethat Mr. Artimez violated thetermsof W. Va Rules of Professond Conduct
Rule8.4(d) by contracting with hisdient to obtain, and by paying him consderation to execute, ardease
fromal possible clamsfor professona misconduct. For thisrule violation, we adopt the Pandl’s
recommendation of disciplinethat Mr. Artimez bepublidly reprimanded and charged with the costs of this
disciplinary proceeding. Inaddition, wefindthat Mr. Artimez' ssexud reaionshipwith hisdient’ swife,
though not per seprohibited by any existing disciplinary rules, neverthd essimplicated the provisonsof

W. Va Rulesof Professond Conduct Rule1.7(b). Astheinformation beforeusdemondratesthat Mr.
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Artimez reasonably did not believe hisrepresentation of Mr. Crook to beadversdy affected by thiseffarr,

though, we agree that his conduct does not warrant the imposition of further sanctions.

Reprimanded.
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