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SYLLABUSBY THE COURT

1. “Wheretheissueon an gpped fromthedrcuit court isclearly aquestion of law or
involving an interpretation of a statute, we apply ade novo standard of review.” Syl. pt. 1, Chrystal

RM. v. Charlie A.L., 194 W. Va. 138, 459 S.E.2d 415 (1995).

2. “Threefactorsto be cons dered in deciding whether to addresstechnicaly moot
iIssuesareasfollows: firg, the court will determinewhether sufficient collateral consequenceswill result
from determination of the questionspresented so asto judtify rdief; second, whiletechnicaly mootinthe
immediatecontext, questionsof great publicinterest may neverthd essbeaddressad for thefutureguidance
of thebar and of the public; and third, issueswhich may be repeatedly presented to thetrid court, yet
ecapereview a thegppelaeleve because of ther flegting and determinate nature, may gopropriaidy be
decided.” Syl. pt. 1, Israel v. West Virginia Secondary Schools Activities Comm'n, 182 W. Va.

454, 388 S.E.2d 480 (1989).

3. “Because the State has acompelling interest in providing a safe and secure
environment to the school children of this State pursuant to W. Va. Const. art. XII, section 1, and
because expulson from schoal for asmuch as 12 months pursuant to the provisonsof theProductiveand
Safe SchoolsAct, W. Va. Code, 18A-5-1a(g) [1995] isareasonably necessary and narrowly tailored
method tofurther that interest, themandatory suspension period of the Actisnot facialy uncondtitutiond.”

Syl. pt. 3, Cathe A. v. Doddridge County Bd. of Educ., 200 W. Va. 521, 490 S.E.2d 340 (1997).



4, Under W. Va Code 8§ 18A-5-1a(1996), both aprincipa and themembersof a
county board of education may examinethefacts surrounding an dleged violation of thesatute, at their
respective hearings. Both principals and members of the board of education have the authority and

discretion to end expulsion proceedings if either determines that a student has not violated the statute.

5. When a county board of education expels astudent for twelve monthsfor a
violationof W. Va Code 8§ 18A-5-1a(1996), the county superintendent of schoolsdtill hasthe power to
reduce the sudent’ s punishment, if the superintendent findsit disproportionateto the sudent’ sactions.
However, the superintendent must make apublic record of thisdecison, and providethereason for the

reduction, as set forth in the statute.



McGraw, Justice:

JM., aminor, appedsan order of the Circuit Court of Webster County that upheld a
decison of theWebster County Board of Education expelling him for possession of afirearm on school
property inviolation of W. Va. Code 8§ 18A-5-1a(1996), also known asthe“ Safe SchoolsAct.” He
arguesthat the actions taken againgt him by the principa of his high school and the county board of
education were procedurdly deficient, and that, athough he had agun on his person, hedid not havethe
necessary intent to befound in violation of the statute. For the reasonsset forth below, we affirm the

decision of the trial court.

BACKGROUND

Werdatethefactswith somedetail becausethese detailsareimportant to gppelant’s
argument. On Tuesday, May 12, 1999, gppellant JM., a 15-year-old sudent at Webster County High
School, mishehaved and wasreported totheprincipa. For thisinfraction,* the principal suspended JM.
for two days, effective noon that sameday. The principa caled JM. smother, who wasateacher a a

local dementary school, to cometo the high school and retrieve JM. On their way back to themother’s

The record reflects that thiswas at least the tenth time that school year that J.M. had been
disciplined for behavior problems.



place of employment, JM.’ sfather hgppened to see thetwo of them drive by, so hefallowed themtothe

elementary school to learn why J.M. was not in class.

JM.’ sfather wasextremdy upset tolearn of hisson’ stwo day suspenson and, asaresult,
madeadecisonto remove JM. from school and “put him towork” immediately. Toward thisend, the
father went to the high school and demanded the contents of JM.’ slocker and announced that he was
withdrawing JM. from school. Thefather then went toaloca lumber yard to obtain ajob for JM., but

was unable to find the owner of the business.

JM.’ sfaher then returned to the dementary school where JM.’ smother was employed
andretrieved JM., who dlegedly did not wish to accompany hisfather. The two made asecond attempt
to find someone at the lumber yard, but failed. They then proceeded home and parked in the garage.
Upon exiting thefamily truck, JM. hit thefamily lavnmower with thetruck door, totheextremedisileasure
of hisfather. At that point, thefather picked up anaxe or hatchet and declared to JM. that, if thetruck
door were dameged, that he, thefather, would “pole-ax” him, and thet he, JM.., might just “end up likethat

Linkous boy.” 2

Thefather then went out into theyard, leaving JM. inthehousedone. Thefamily kept

seved firearmsinthehome, mog of theminagun cabingt. With hisfather outsde, JM. searched for and

4t was gpparently well known in Webster County that one Mr. Linkous had been charged recently
in connection with the shooting death of his own son.
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foundthekeystothisguncabinet. Usngthekeys, JM. secured dl of thefireermsby locking theminto
the gun cabinet. After locking thecabinet, JM. hid the keys under somedlutter in the corner of theroom.
After hiding thekeys, JM. discovered ontop of the cabinet abox of ammunition and onelast gun, a.45
cdiber revolver withanineinch barrd. According to JM., before he could secure the .45, helooked out
thewindow and saw hisfather returning. Not wanting hisfather to discover himwith the gun, JM. stuck

the .45 in the back of his pants and pocketed the shells.

After thetwo shared some uncomfortable slence, JM.’ sfather lay downto tekeanap.
JM. took thisopportunity to remove himsdlf from hisfather vicinity and departed, leaving onfoot for a
friend’ shouse, where he hoped to await hismother’ sreturn fromwork. About 15 minuteslater, JM.’s
father awakened and was enormoudy disappointed to learn of JM.’ sunauthorized exodus. He st of f
downtheroad in histruck tofind JM., who hed covered about half amilein hisabortivebid for freedom.

J.M. had not discarded the gun or ammunition, and both were still concealed upon his person.

Having reacquired J M., thefather proceeded again to thelumber company, wherehe
intended tosign JM. up for ajob assoon aspossible. After reaching thelumber yard, JM.’ sfather |eft
JM. inthetruck while hewent inadeto inquire about thejob. JM.’ sfather learned that hewould have
to haveaform 9gned a the school before JM. could bedlowed to work at thelumber yard. JM.’ sfather

returned to the truck, and the two drove to the school to obtain the proper form.



At the schooal, they parked near themain entranceand JM.’ sfather left JM. at thetruck
whilehewent in search of theprincipd. School wasover for theday, so JM.’ sfather had no luck finding
the principa and returned to the truck. JM., who was some six fedt, threeinchesin height, and weighed
closetothreehundred pounds, had Iettered in football and had adloserdationship with hisfootba | coach.
Hoping that JM.’ sfootball coach might be ableto provideasgned form, JM.’ sfather drovethemto
ancther building on school property in search of the coach. JM. wasnot in favor of thisvist with the
coach, but acceded to hisfather’ sdemands and accompanied him into the building, with thegun and

ammunition still hidden in his pants.

Upon finding the coach, JM. sfather embarked upon an animated recounting of the events
of theday. Therecord indicated that JM.’ sfather was quite upset and made use of some colorful languege
inexpressng hisdisastefor JM.’sbehavior. After severd minutes thisheated discusson culminated in
JM. sfather speculating asto just what sort of unsavory employment JM. might havetoresortif hedid

not start taking his educational responsibilities more serioudly.

Thecoach found the particular expletiveschosen by JM.’ sfather to be quite ojectionable,
and feared that theargument might escdateinto aphysical dtercation, so heasked JM.’ sfather togo
outsde and cdm down. Hecomplied, leaving JM. and thecoach done. After hisfather left theroom,
JM. took out the loaded gun and fifty-sx additional rounds of ammunition, and surrendered them to the
coach, asking the coach to “take care of them,” and adding that he thought hisfather “was going to kil

him.” Thecoach secured thegun and ammunitionin afiling cabinet and took JM. to the nearby ate palice
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barracks and reported the incident to the troopers, and subsequently reported the incident to the school

principal and the superintendent.

Thenext day, theprincipal and the superintendent of schoolsheld an“informa conference’
with JM., hismother, coach Rogers, the county prosecuting attorney, and alocal state policetrooper.
JM., hismother, and coach Rogers gavetheir accounts of the events. Apparently, the principa and
superintendent then continued this conference with JM. and hismother after the others had left, and

attempted to persuade J.M. and his mother to stipulate to a 365 day suspension, which they refused.

Attheconference, theprincipa determined that JM. probably had violated the Act, and
by letter dated that day, May 13, 1999, natified both the superintendent and JM.’ smother that JM. would
be suspended for aperiod of tendays. Theprincipd then notified JM.’ sparentsby letter dated May 18,
1999, that the board of education would hold ahearing on May 24, 1999, and that JM. had theright to

be represented by counsel at the hearing.

At the board hearing of May 24, 1999, JM. was represented by counsd, and had the
opportunity to present evidence, call witnesses, and cross-examinewitnesses. JM., hisfather, hismaother,
and coach Rogersall testified about the eventsof May 12. After the hearing, the board voted to suspend
JM. for 365 daysand placehiminan dternative education program. Theboard notified hisparentsof this

decision by letter dated the next day.



Subsequently, JM. gppeded thisdecision to the Circuit Court of Webster County, which
conducted ahearingon August 2, 1999. At that hearing, JM., hismother, hisfather, and coach Rogers
al testified again. At the close of the hearing, thejudge denied JM.’ srequest for an injunction, and
ordered the partiesto submit briefs. Theresfter, the court issued an order on August 23, 1999, which
upheld JM.’ssuspension, from May 13, 1999, to May 12, 2000. It isfrom that order that JM. now

appeals. For the reasons set forth below, we affirm the decision of the trial court.

STANDARD OF REVIEW

Inthiscase, weare asked toreview thelower court’ sinterpretation of the Safe Schools
Act. Insuchacase, our review isdenovo. “Wheretheissue on an goped from the drcuit courtisclearly
aquedtion of law or involving an interpretation of agatute, we gpply ade novo sandard of review.” Syl.
pt. 1, Chrystal RM. v. CharlieALL., 194 W. Va. 138, 459 S.E.2d 415 (1995); Syl. pt. 1, McKinley

v. Fairchild Intel, Inc., 199 W. Va 718, 487 S.E.2d 913 (1997).

DISCUSSION

Firgt, because JM.’ speriod of expuls onwas scheduled to end effective May 12, 2000,

wemust addressthe question of mootness. Wewerefaced with asmilar question inthe case of Cathe



A. v. Doddridge County Bd. of Educ., 200 W.Va. 521, 490 S.E.2d 340 (1997), where the expulson
of the sudent in that case had d so ended beforewe had the opportunity to decidethe case. We noted that
our treetment of technically moot casesis guided by the test established in syllabus point 1 of Israd v.
West Virginia Secondary Schools Activities Comm'n, 182 W. Va. 454, 388 S.E.2d 480 (1989):
Threefactorsto be conddered in deciding whether to addresstechnicaly
mootissuesareasfallows fird, thecourt will determinewhether sufficient
collateral consequenceswill result from determination of the questions
presented so astojudtify relief; second, whiletechnically mootinthe
iImmediate context, questions of great publicinterest may neverthdlessbe
addressd for the future guidance of the bar and of the public; and third,
Issueswhich may berepeatedly presented to thetria court, yet escape
review at the gppellate level because of thair fleeting and determinate
nature, may appropriately be decided.
Id. Aswewent onto noteinCatheA., each of thethreefactorsispresentinthiscase, inthat theremay
well be other sudentswhose casesare awaiting the outcome of thisgpped , Sudentsand administrators
areinterested in how the statute should be applied in the future, and astatute that callsfor oneyear
expulsons by itsvery nature, will continueto spawn controverseswith limited life spansthat end before

the appellate process can run its course.

Cathe A. was not thefirst time we addressed the Safe Schools Act. Nor istheinstant
caethefirg in which we have been faced with the expulson of afifteanyear old boy who wasfound with
agun on his person while on school premises. In Phillip Leon M. v. Greenbrier County Board of
Education, 199 W. Va. 400, 484 S.E.2d 909 (1996), the student dso had agun at school, and wasdso

expelledfor ayear, but wewere asked to addressadifferentissue. Inthat caseweexamined whether or



not the gatehad to provide some sort of dternative education for sudentsexpelled under the Sefe Schools
Act, and held:

[T]he*thorough and effident” dause of ArtideXII, Section 1 of the West
Virginia Congtitution requires, the creation of an dternative program
for pupils suspended or expdled from their regular educationd program
for acontinuous period of oneyear for the sole reason of possessing a
firearm or other deadly weapon at an educational facility.

Syl. pt. 4, in part, Phillip Leon M. v. Greenbrier County Board of Education, 199 W. Va. 400,

484 S.E.2d 909 (1996).

Welaer examined the condtitutiondity of thestatutein question. InCathe A, supra, we
were asked whether or not the requirement of aone-year expulson for violaing the statute could pass
constitutional muster; we answered that question in the affirmative:

Becausethe Satehasacompeling interet in providing asafeand secure
environment to the school children of this State pursuant to W. Va.
Cong. art. XII, section 1, and because expulsion from school for as
much as 12 months pursuant to theprovisons of the Productiveand Safe
Schools Act, W. Va. Code, 18A-5-1a(g) [1995] is a reasonably
necessary and narrowly tailored method to further that interest, the
mandatory suspension period of the Act is not facially unconstitutional.

Syllabus Point 3, Cathe A. v. Doddridge County Bd. of Educ., 200 W. Va. 521, 490 S.E.2d 340

(1997).2

Wedso gated intha casethat circumstances might exist wherethe satewoulld, temporarily, not
haveto provide dternative schooling for astudent sugpended under the Act. Seesyllabuspoint 5, Cathe
A. v. Doddridge County Bd. of Educ., 200 W. Va. 521, 490 S.E.2d 340 (1997).
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Turning againto theingtant case, JM. daimsthet theprindipal and theboard did not follow
the prescribed procedures outlined inthe Act. Thushe arguesthat the drcuit court erred when it found thet
any procedurd deficienciesdleged by JM. did not warrant areversal of hisexpulson. JM. dsoargues
thet thelower court erred when it made certain determinations about the neture of the offense. Spedifically,
JM. quedtionsthat portion of thelower court’ sorder of August 23, 1999, in which the court found that
possession of agun on school property inviolation of the Act was an offense malum prohibitum, and
therefore did not requireintent or knowledge by the offender for acourt to il find the offender guilty of
aviolation. However, the court also ruled thet, even if aviolation of the Act wereinstead an offense
malumin se, which would requireafinding of knowledge or intent on the part of the offender, that JM.
possessad the requisite guilty knowledge or intent to befound in violaion of W. Va Code § 18A-5-1a

(1996).

Before addressing these specific assgnments of error, we shal andyze the procedura
requirements of the Safe Schools Act.  The Code section that governsthis case calsfor astudent’s
expulsion in certain situations:

(@ A princpa shdl suspend apupil from schoal or fromtrangportationto
or from the school on any schodl busif the pupil, in the determination of
theprincipd, after aninforma hearing pursuant to subsection (d) of this
section, has: (i) Violated the provisons of subsection (b), section fifteen,
aticletwo, chapter sixty-oneof thiscode; (ii) violated the provisonsof
subsection (b), section eeven-a, article seven, chapter Sixty-one of this
code; or (iit) sold anarcotic drug, as defined in section one hundred one,
atideone, chapter axty-aof thiscode, onthe premisesof an educationd
facility, at a school-sponsored function or on a school bus. . . .



(f) Thecounty board shall hold the scheduled heering to determineif the
pupil should be reinstated or should, or under the provisions of this
section, must be expelled from schoal . . .

(9) Pupils may be expdled pursuant to the provisons of this section for
a period not to exceed one school year, except that if a pupil is
Oetermined to have violated the provisons of subsaction (8) of thissection
thepupil shal beexpdled for aperiod of not lessthan twe ve consecutive
months:

W. Va Code § 18A-5-1a(1996). Soin order to determineif JM.’sactionsviolated W. Va Code§
18A-5-1a(1996), we must first examine section 61-1-11a,*which ded swith carrying firearms on school
property:
(b)(21) 1t shdl beunlawful for any person to possessany firearm or any

other deadly wegpon on any school bus as defined in section one, artide

one, chapter seventeen-aof thiscode, or inor on any public or private

primary or secondary education building, structure, facility or grounds

thereof, induding any vocationd education building, structure, fadility or

grounds thereof where secondary vocationd education programs are

conducted or at any school-sponsored function.

W. Va Code § 61-7-11a (1995).5

Thereisno question that JM. had afirearm on his person while on school grounds.

However, JM. arguesthat he had not intended to be upon school grounds and wastransported to the

*The other Codesection referenced isW. Va Code § 61-2-15, which dedl swith assault or battery
upon school employees. No such assault or battery occurred in this case, so we need not discussthis
provision.

Thegautegoesontolist certain exceptionstothisgenera rule, noneof which, however, apply
in this case.
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school by hisfather and againg hiswill. Thushearguesthat hislack of the mental eement or mensrea
of “intent” makesitimpossblefor himto beguilty of “possesson” ascontemplated by thesatute. Hedso
aguesthat the offensein question ismalumin se, and thus requires an intent dement, and that the lower
court erred in determining theat violating the statute was malum prohibitum. JM. goesonto argue that
by ruling that the offense requires no intent or knowledge, thelower court essentidly gavedtrict liability
effect to the tatute. He clamsthat thisruling, if upheld, would leave no room for discretion by ether
principasor boards of education when the circumstances of a particular case, such asthis case, might

warrant.

Inan earlier case, we discussed thisdigtinction, drawing upon thewdl-known crimind lawv

treatise authored by LaFave & Scott:
It hasbeensaid that acrime of whichacrimind intentisandement is

malum in se, but if no crimina intent is required, it is malum

prohibitum; and that generdly acrimeinvolving “mord turpitude’ is

malumin se, but otherwiseit ismalumprohibitum. Inagenera way,

it may besadtha crimeswhich aredangeroustolifeor limb arelikdy to

be classified asmalumin se, while other crimesare more likely to be

considered malum prohibitum.
Satev. Vollmer, 163 W. Va 711, 714, 259 S.E.2d 837, 839 n. 4 (1979), (quoting L aFave and Scott,
Criminal Law at 29 (1972)). From even this short discussion, it is evident that making such a
determination isnot an exact science. Wedo not find it necessary to explore thisfine distinction in our
crimind jurisorudence to decide the outcomeof thiscase. We are dso reluctant to accept either JM.'s
or thelower court’ s categorization of the datute. If we adopt JM.’ sinterpretation, weinvite an gpped

tothiscourt onnearly every expulson, challenging proof of astudent’ sintent. If weadopt theview that

11



the gatute cdlsfor amechanicd adherenceand expulsoninevery crcumstance when asudent hasagun
on hisor her person, weremovethe discretion of the principa and the board of education. Wedecline

to follow either approach.

Whileweare awvarethat dmaost any sudent charged with any violation at schodl islikdy
to makeal manner of excusesfor hisor her actions, we dso recognize thet there might be arcumstances
whereachild isfound with agun at school, but could not be said to be“in possesson” of that gunina
manner that violatesW. Va Code § 18A-5-1a(1996). For example, an older sudent might secretly place
agunin the bookbag of asecond grade boy who was ether unaware of the gun, or had beentold that the
older student would beat him upif he disclosed thewegpon. However, inthat hypothetical case, just as
inthiscase, it would be up to thefinder of fact to determineif that second grader “possessed” afireermon
school property. With regard to the statute under consideration, W. Va. Code § 18A-5-1a(1996), we
havetwo fact finders, the principa and the board of education. Inorder to daborate upon thispoint, we

shall examine the statute, and we divide it, for purposes of explanation, into two general parts:

1. ThePrincipal’s Duties
Aswe have noted, the satutein question, W. Va Code 8§ 18A-5-1a(1996), demands

that aprincipa suspend astudent who, among other things, possessesafirearm on school property. There

areobvioudy severd dementsto both the offense and the process for dedling with an offending student,

and we will attempt to address these in alogical fashion.

12



Although not mentioned first in the statute, the first step of the process starts with the
principd of the school wherethedleged violaion has occurred. Once someonereportsanincident, if the
principa believesthat thealeged violation would warrant suspension, heor shemust holdan“informal
hearing” with the student and the student’s parents:

(d)...If theprincipa determinesthat the aleged actions of the pupil

would be groundsfor suspension, he or sheshal conduct an informal

hearing for the pupil immediatdly after thedleged actionshave occurred.
6

The pupil and hisor her parent(s), guardian(s) or custodian(s), asthe
casemay be, dl begiventdephonic natice, if possble, of thisinformd
hearing, which notice shall briefly state the grounds for suspension.

At the commencement of theinformd hearing, theprindpa shdl inquire
of the pupil asto whether he or she admitsor deniesthe charges. If the
pupil does not admit the charges, he or she shdl be given an explandion
of the evidence possessed by the principa and an opportunity to present
hisor her verson of the occurrence. At theconclusion of the hearing or
upon the failure of the noticed student to appear, the principal may
suspend the pupil for amaximum of ten school days, including thetime
prior to the hearing, if any, for which the pupil hasbeen excluded from
school.

®The statute goes on to say that:

Thehearing Shdl behdd beforethe pupil issuspended unlessthe principd
believesthat the continued presence of the pupil in the school posesa

continuing danger to personsor property or an ongoing threet of dirupting
the academic process, in which case the pupil shall be suspended
immediatidy and ahearing held as soon as practicable after the suspension.

W. Va Code § 18A-5-1a(d) (1996).

13



W. Va. Code 8§ 18A-5-1a(1996). So, in other words, if the principa hearsthat astudent might havea
wegpon, and the principd believesthisisacredibledlegation, the principa phonesthe parentsand has
them come down to the schoal for amesting with the principa and sudent. If the principa doesnot find

the allegation credible, he or she need proceed no further.

If the principal does proceed, a this“prindpd’ sinformd hearing,” the prindpd isto make
a“determination” asto whether or not the sudent violated the satute. Thusthe principa becomesthe
finder of fact a thisstagein theprocess. The Codepermitstheprincipd to makea“ determination.” At
this point, should the principa determinethat, for example, astudent has found an abandoned gun and
prudently turned it in to hisor her teacher, the principa would befreeto end theinquiry, and would be

under no obligation to suspend the student.

However, if the principa determinesthat the sudent probably did violate the Satute, then

that principal has certain obligations under the Code:
(@) A principal shall suspend a pupil from school or from

transportation to or fromthe school on any school busif the pupil, in

the determination of the principal, after an informa hearing pursuant

to subsection (d) of thissection, has: (i) Violated theprovisonsof . ..

subsection (b), section deven-a, article seven, chapter Sixty-one of this

code; [by possessing a firearm on school property]
W. Va Code § 18A-5-1a(1996) (emphasisadded). So again, aprincipad must only suspend astudent
when, after hearing of the patential misconduct, the principd cdlsthe parents hasan informd hearing and

finds, in the determination of the principal, that the student has violated the code. If the principal

14



determinesthat, for somereason, thestudent isnot “ guilty” of possessng afirearmon school property, the

principa may end the proceedings. If the principa findsotherwise, the partiesmove on to the next step.

Inthiscase, JM. arguesthat thereisno evidencethat hisfather received notice of the
informa hearing, and that the hearing was somehow irregular and insufficdent under the Satute becausethe
daetrooper and prosecutor dso atended. He dso arguesthat nothing in the record showsthat JM. was
notified of the possible groundsfor hissuspengon, or that the prinaipd inquired of JM. asto whether he

admitted or denied the charges. We find these arguments unpersuasive.

Thereislittlequestionthat J.M ., after atrip to the state police barrackswith hiscoach,
would not redlize that theinformal hearing concerned theincident with the gun. Hismather was notified
and was present, and the record suggeststhat the father was aware of the proceedingsaswell. The
addition of the police and prosecutor no doubt made the meeting moreintimidating to JM., but did not
deny him the opportunity to givehissdeof theincident. Becausethe entire purpose of the hearing wasto
inquireastowhat JM. wasdoing withthegun, itwould beincredibleif theprincipd did not ask JM. if he
admitted or denied the charges. Thuswerefuseto reverse onthebassof any of these dleged procedurd

deficiencies.

2. Board of Education’s Duties
Asquoted above, if the principa determinesthat the sudent violated 61-7-11a(1996),
then he or she must suspend the student, and turn the process over to the board of education. First the
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principa must report the sugpension, inwriting, to theparents of thestudent.” Theprindipal must then notify
the superintendent and must actudly reques, viathe superintendent, that the board of education expd the
student from school:

If astudent has been suspended pursuant to this subsaction [subsection
(@], theprincpa shdl, within twenty-four hours, request thet the county
superintendent recommend to the county board that the student be
expdled. Uponsucharequest by aprincipd, thecounty superintendent
shdl recommend to the county board thet the sudent be expdlled. Upon
such recommendation, the county board shall conduct ahearingin
accordance with subsections (e) and (f) of this section to determineif the
student committed thedleged violation. If the county board of education
findsthat the sudent did commit the dleged violation, the county board of
education shall expel the student.

W. Va. Code § 18A-5-1a(a)(1996).°

! Theprincipd shdl report any suspension the sameday it has been decided upon,
inwriting, tothe parent(s), guardian(s) or custodian(s) of the pupil by certified
mail, return recel pt requested: Provided, That cartified mail isnot requiredif one
or both of the parents, guardians, or custodians of the pupil are present a thetime
the suspengonisdecided upon, or if any oneof themacknowledgesrecept of the
report by sgning and dating acopy of thereport. The suspensgon aso shdl be
reported to the county superintendent and to thefaculty senate of theschoal a the
next meeting after the suspension.

W. Va Code 8§ 18A-5-1a(d) (1996).

8IM. arguesthat theletter of May 13, 1999, inwhich the principa notified the superintended that
J.M. had been suspended for ten daysfor “ brining aloaded handgun on [school ] premises,” was
Inadequate because the principd did not expresdy ask the superintended to recommend to the board thet
JM. beexpdled. Wedisagree. Written natification that JM. had been suspended for having the gun on
school property isequivaent to making that explicit request. If the principa had determined that JM.
actionsdid not violate the statute, the principa would not have suspended J.M. for theten day period.
Although the letter was not styled as arequest for expulsion, its obvious purpose wasto notify the
superintended of the action taken by the principal, so that the process could move on to the next step.

Wedso disagreewith JM.’ scontention that the aosence of aletter from the superintendent tothe
board recommending JM.’ sexpulsion condiitutesreversibleerror. It isclear that board conducted the

(continued...)
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Beforethe board can hold ahearing, the board must provide noticeto the student and
parentsof the charges againg the sudent and thetime of thehearing. The hearing itsdlf ressmblesatrid,
in that the Sudent may be represented by counsd and may present and examine witnesses. However, an
important difference existsin that the board employs a preponderance of the evidence standard:

(e) Prior toahearing before the county board, the county board shdll
causeawritten notice, which states the charges and the recommended
disposition, to be served upon the pupil and his or her parent(s),
guardian(s) or custodian(s), asthe case may be. Such notice shal set
forthadateand timeat which such hearing shdl behdd, which date shdll
be within the ten-day period of suspension imposed by the principal.

(f) The county board shll hold the scheduled heering to determineif the
pupil should be reinstated or should, or under the provisons of this
section, must beexpdled from school. At thishearing the pupil may be
represented by counsd, may cdl hisor her ownwitnessesto verify hisor
her verson of theinadent and may confront and cross-examine witnesses
supporting thechargeagaing himor her. Thehearing shal berecorded
by mechanica means, unlessrecorded by acertified court reporter. The
hearing may be postponed for good cause shown by the pupil but he or
sheshd| remain under suspenson until after thehearing. Thedaeboard
may adopt other supplementary rulesof procedureto befollowedinthese
hearings. At the conclusion of thehearing the county board either shall
order the pupil reinstated immediately or at theend of hisor her initid
suspension or shdl suspendthe pupil for afurther designated number of
days or shall expel the pupil from the public schools of such county. . . .

() In al hearings under this section, facts shall be found by a
preponderance of the evidence.

W. Va. Code § 18A-5-1a(6), (), (i) (1996).

8(...continued)
expulsion hearing, and that the superintendent attended and advocated J.M.’ s expulsion.
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Under this scheme, the board also actsasafinder of fact, and must cometo itsown
conclusionsabout theactions of thedleged offender, but need not usethe* beyond areasonable doubt”
standard that courtsemploy inregular, crimina proceedings. Just liketheprincipal, the board hasthe
authority to find that astudent, evenif he or she had agun, did not violate the Satute. Somewheat likea
jury, theboard listensto “the story” presented by the accused to explain why heor she had awegpon. I

they believe it, then they are free to find that the student is not in violation.

Thus, we hold that, under W. Va. Code § 18A-5-1a(1996), both a principal and the
membersof acounty board of education may examinethefacts surrounding an aleged violation of the
datute, at their respective hearings. Both principas, and membersof the board of education havethe
authority, asfindersof fact, to end expulson proceedings, if ether determinesthat astudent hasnot violated

the statute.®

Of coursg, if the members of the board find otherwise, however, they must expel the
student, as quoted above.

(9) Pupilsmay be expdled pursuant to the provisons of this section for
a period not to exceed one school year, except that if a pupil is
Oetermined to have violated the provisons of subsaction (8) of thissection
thepupil shal beexpdled for aperiod of not lessthan twe ve consecutive
months:

W. Va. Code § 18A-5-1a(g) (1996).

Wenotethat, pursuant to W. Va. Code § 18A-5-1b (1996), acounty board of education may
also choose to employ a hearing examiner to conduct the hearing we have described above.
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Wefind, however, thet even after making such adetlermination, thereis sl an opportunity
toreducethe punishment, if thestuation warrants. When acounty board of education expd sasudent for
twelvemonthsfor aviolaion of W. Va Code§ 18A-5-1a(1996), the county superintendent of schools
dill hasthe power to reducethe Sudent’ s punishment, if thesuperintendent findsit disoroportionateto the
dudent’ sactions. However, the superintendent must makeajpublic record of thisdecison, and provide
the reason for the reduction, as set forth in the statute:

Provided, That the county superintendent may |essen the mandatory

period of twelve consacutive monthsfor the expulsion of the pupil if the

circumstances of the pupil'scase demonstrably warrant. Upon the

reduction of the period of expulsion, the county superintendent shall

prepare awritten statement setting forth the circumstances of the pupil's

casewhich warrant the reduction of the period of expulson. The county

superintendent shall submit the statement to the county board, the

principa, thefaculty senateand theloca school improvement council for

the school from which the pupil was expelled.

W. Va Code§ 18A-5-1a(g) (1996). Soin effect, astudent who isfound with aweapon a school has
severd opportunitiesfor exoneration. Theprincipa may find a theinforma hearing that the Stuation isnot
aviolation of thedaute. The Board may find a theformd hearing that certain factorsexplain or excuse
the student’ sconduct. Findly, the superintendent may, after the board hearing, reduce the period of

expulsion if he or she feels that circumstances so warrant.™

"Somemight arguethat the principa, the board, and the superintended are actualy going through
the malum in se versus malum prohibitum inquiry that we discussed earlier. In essence, the
adminigratorsare conducting asmilar andys's, they examinethefacts of agiven case and then compare
those factswith what they know about theworld, and the behavior of sudents. But we arenot inclined
to Sraight jacket theseadminigtratorsby reeding into the Satutearequirement thet they must counter every
possiblecommonlaw defenseto the crime of passession before deciding that astudent hasviolated, or not
violated, the Safe SchoolsAct. It isimportant that the administratorsredizetheat they are not wedded to

(continued...)
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Inthiscase, JM. was afforded al of these protections. In each case, the fact finder
determined that JM.’ sactionsin having the gun tucked into his pants on school property condituted a
violation of thestatute. From therecord we seethat, evenif theinitid taking of thegun weredefensble
(whichwequestion), JM. had saverd opportunitiesto discard thegun or thebullets WhileJM.” sactions

might be excusable to some, they were not to the principal, the board, nor the superintendent.

It may bethat someof the school officid s misunderstood their duty under the atute. 1t
may a0 besgnificant that JM.’sincident, of May 12, 1999, camejust three weeks after the April 20,
1999 massacre a Columbine High school in Colorado, where two students murdered many of their
classmates." However, wedo not fed it appropriate to underminethe authority of school officias, by

rejecting the factual findings of those closest to the eventsiin this case.”

19(....continued)
ether extreme.

"We hasten to point out that we have no desire to promote a culture of fear and mistrust in our
schoals, or the so-called “ Columbine Effect,” where students are expelled or suspended for petty
infractions. See John Cloud, The Columbine Effect, Time, December 6, 1999. West Virginiais
blessed with an higtoricaly low crimerate, and Webgter County, where most ditizensknow one ancther,
Isegpedidly fortunatein that regard. Proper sudent disciplineismore of an art thanastience, andthat is
why it isimportant to give principalsand loca board membersthe discretion not to expel, aswell as
expel, when a student’ s actions so warrant.

ANVearedso mindful of the continuing harm an expulsion can have on astudent’ sfuture, and we
do not mean to equate J.M.’ sbehavior with that of truly disturbed students who have harmed their
cdassmaes. Indesd wehopethat now that hisexpulson hasrunitscourse, that heenjoy asuccesstul hight
school, and later college, career.

20



V.

CONCLUSION

For thereasons stated, thejudgment of the Circuit Court of Webgter County isaffirmed.

Affirmed.
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