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The Opinion of the Court was delivered PER CURIAM.

JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1 “Our post-conviction habeas corpus statute, W.Va. Code 8 53-4A-1 et seq.
(1981 Replacement VVal.), clearly contemplatesthat a person who has been convicted of acrimeis
ordinarily entitled, asamatter of right, to only one post-conviction habess corpus proceading during which
hemugt raisedl groundsfor rdlief which areknown to him or which he could, with reasongblediligence,
discover.” Syllabus Point 1, Gibson v. Dale, 173 W.Va. 681, 319 S.E.2d 806 (1984).

2. “A habeas corpus proceading isnot asubgitutefor awrit of error inthat ordinary
trial error not involving congtitutional violationswill not bereviewed.” SyllabusPoint 4, Sateexrd.
McMannisv. Mohn, 163W.Va. 129, 254 S.E.2d 805 (1979), cert. denied, 464 U.S. 831, 104 S.Ct.
110, 78 L.Ed.2d 112 (1983).

3. “A violation of Sate v. Neuman, 179 W.Va 580, 371 S.E.2d 77 (1988), is
ubject toaharmlesserror andyss. A rebuttable presumption exissthat adefendant represented by legd
counsd hasbeen informed of the congtitutiond right to testify. \When adefendant isrepresented by legd
counsd, aNeuman violaion isharmlesserror in the aasence of evidencethat adefendant’ slegd counsd
faled toinform him/[her] of theright to testify, or thet the defendant was coerced or mided into giving up
theright totestify. When adefendant representshim/[her]sdf a trid, aNeuman vidlation isharmlesserror
whereitisshown that the defendant wasin fact avare of hisher right to testify and that the defendant was
not coerced or mided into giving up theright to tegtify.”  Syllabus Point 15, Satev. Salmons, 203 W.Va
561, 509 S.E.2d 842 (1998).

4, “Inamurder case, anindruction that ajury may infer maice and theintent to kill

wherethe State proves beyond areasonable doubt that the defendant, without lawful judtification, excuse



or provocation, shot the victim with afirearm, does not uncongtitutionally shift the burden of proof.”

Syllabus Point 2, Sate v. Browning, 109 W.Va. 417, 485 S.E.2d 1 (1997).



Per Curiam:

Thisproceedinginvolvesapetitionfor awrit of habeascorpusfiled by Bonny L. Hal (“Ms
Hall”), aninmateof the Pruntytown Correctiona Center, invoking theorigind jurisdiction of thisCourt.
Ms. Hall alegesthat during her trid on the charge of first degree murder, the Circuit Court of Harrison
County falled to advise her of her right to testify. Ms Hall further dlegesthat jury insructions given by the
circuit court on theuse of adeadly weapon deprived her of afair trid. Based upon our review of the

record, the parties’ arguments, and all matters submitted before this Court, we deny the writ.

l.

Onthenight of October 19, 1991, Morton L. Hall, Ms. Hall’ shushand, was shot to desth
intheHals homein Bridgeport, West Virginia Evidence produced at trid indicated that Mr. Hall was
shot four times while he was sitting in a chair watching television.

Sometime after the shooting, Ms. Hall called 911. When the ambulance arrived, she
directed theemergency personnd toleave. Ms. Hall then contacted her part-time chauffeur, Michad
Nicholson (“Nicholson”), and requested that he cometo theresdence. Uponhisarrivd, Ms. Hal showed
Nicholsonthebody of Mr. Hall. Atthat time, Ms. Hall informed Nicholson that she had shot Mr. Hall.
Nicholson attempted to persuadeMs. Hall to call the police and to get an ambulance. Ms. Hall refused
theserequedts. NicholsonlefttheHdls resdenceand immediately contacted the police. Ms. Hall was

subsequently arrested and charged with her husband’ s murder.



Themater cametotrid inJuly of 1993. During thecourseof thetrid, counsd for Ms Hal
put forth an insanity defense, and cdled two expert witnessesto testify about her menta cgpadity a thetime
of theshooting. At the conclusion of thetria, Ms. Hall was convicted of first degree murder, witha
recommendation of mercy.

Ms Hal filed adirect appedl tothis Court, arguing that the dircuit court hed failed to advise
her of her right to testify asrequired by Satev. Neuman, 179W.Va. 580, 371 S.E.2d 77 (1988). Ms.
Hall dso argued that the arcuit court erred inindructing the jury that it could infer the essentid dements
of themurder chargefrom Ms. Hall’ suse of adeadly wegpon under circumstancesthat thejury did not
believeafforded Ms. Hall excuse, justification or provocation for her conduct. Thisapped wasrefused.

Following the denial of her petition for appedl, Ms. Hall filed a Petition for a Post-
Conviction Writ of Habeas Corpusin the Circuit Court of Harrison County aleging numerous errors,
including thetwo raisad intheingtant petition. A 3-day evidentiary hearing was conducted concerning all
theissuesraised by Ms Hall. OnOctober 17, 1996, thedircuit court denied Ms Hall’ srequest for habess
relief.

Ms Hall subsequently appesled the October 1996 denid of her habess corpus petition to
this Court. Her appeal was refused.

A federd petition for habeas corpusrdief wasfiled in the United States Didrict Court for
the Northern Didrict of West Virginia Thepetition again raised numerousissues, induding thetwo now
before us. By order dated February 12, 1999, the petition was refused.

Ms. Hall then filed the present petition for awrit of habeas corpus with this Court.



.

Basad upon the post-conviction habeas corpus satute, W.Va. Code, 53-4A-1 et seq.,
we have stated that:

... every person convicted of acrime shal haveafair trid in the circuit

court, an opportunity to apply for an appeal to this Court, and one

omnibus pos-conviction habeas corpus hearing & which hemay raiseany

collateral issues which have not previously been fully and fairly litigated.
Loshv. McKenzie, 166 W.Va. 762, 764, 277 S.E.2d 606, 609 (1981). W.Va. Code, 53-4A-1(a)
[1967] providesthat any person convicted of acrimeand incarcerated hastheright tofileawrit of habess
corpus“if and only if such contention or contentionsand the groundsin fact or law relied upon in support
thereof havenat been previoudy andfindly adjudicated.]” Anissueis*previoudy andfindly adjudicated”
when, & some point, there has been * adecison on the meritsthereof after afull and fair hearing thereon”
with theright to appeal such decision having been exhausted or waived. W.Va. Code, 53-4A-1(b)
(1967)."

Counsd for Ms. Hal concedesthat theissuesraised before usin the current petition have
been raised and adjudicated before the circuit court within the meaning of the above satute. Ms. Hall

argues, however, that W.Va. Code, 53-4A-1(b) permitsfurther review if the previous habeas corpus

‘We do not consider our two past refusdsof Ms. Hall’ s apped sto be decisions on the merits of
the issues raised in the petition currently before us. We have stated:

ThisCourt’ srejection of apetition for gpped isnot adecison onthe
meritspredluding al futureconsderation of theissuesrased therein, unless
asdatedinRule7 of theWest VirginiaRules of Appellate Procedure,
such petition isrejected because the lower court’ sjudgment or order is
planly right, inwhich caseno other petitionfor goped shdl be permitted.

Syllabus, Smith v. Hedrick, 181 W.Va. 394, 382 S.E.2d 588 (1989).
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decisonwas*“clearly wrong.”? Ms. Hall contendsthat the circuit court’ s decision to deny her writ of
habeas corpuswasclearly wrong, and Ms. Hall further arguesthat this Court should issuetherequested
writ.

Ms. Hal first arguesthat the circuit court was clearly wrong to deny her writ when, she
contends, shewas denied due process by thefallure of thecircuit court to place on therecord a“ critica
dage’ of thetrid. Ms. Hall assartsthat the circuit court either failed to properly ingruct Ms. Hall of her
right to testify asrequired by Sate v. Neuman, 179 W.Va. 580, 371 SE.2d 77 (1988), or failled to
place these instructions on the record.

Neuman places the following responsibilities on atrial court:

A trid court exercidng gppropriatejudicd concernfor theconditutiona

right to testify should seek to assurethat adefendant’ swalver isvoluntary,

knowing, and intdligent by advisng the defendant outsde the presance of

thejury that he hasaright to tedtify, thet if hewantsto testify then no one

can prevent himfrom doing so, and that if hetedtifiesthe praosecution will

bedlowed to cross-examinehim. Inconnection with the privilege againg
sf-incrimination, thedefendant should also beadvisad thet hehasaright

2W.Va. Code, 53-4A-1(b)(1967) provides:

For purposes of thisartide, acontention or contentions and the grounds
infact and law relied upon in support thereof shal be deemed to have
been previoudy and findly adjudicated only when a some pointinthe
proceedings which resulted in a conviction and sentence, or in a
proceeding or proceedingson aprior petition or petitionsfiled under the
provisons of thisarticle, or in any other proceeding or proceedings
indtituted by the petitioner to securerdief from hisconviction or sentence,
there was a decision on the merits thereof after afull and fair hearing
thereon and the timefor the taking of an apped with respect to such
decison has not expired or has expired, asthe casemay be, or theright
of gpped with repect to such decigon has been exhausted, unlesssaid
decision upon the meritsis clearly wrong.
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not to testify and thet if he does not testify then thejury can beinstructed
about that right.

Syllabus Point 7, Neuman supra.

Inthe present casetherecord isunclear asto whether Ms. Hall was advised of her right
totedtify. Thetrid transcriptsdo not reflect that thecircuit court gave Ms. Hall her Neuman ingruction.
Thisomisson of the Neuman ingruction in the record wasincluded in Ms. Hall’ sdirect apped to this
Court. After Ms. Hal filed her gpped, the State filed aMotion to Correct the Record pursuant to Rule
36 of the West Virginia Rulesof Criminal Procedure.®* A hearing was conducted on the State's
motion, and testimony wasoffered concerning the Neuman ingtruction. At thehearing, thecircuit court
relied on the testimony of the prosecutor, the assstant prosecutor, theinvestigating officer, and thetrid
judge’ s own memory, to establish that a Neuman instruction had been given.

Thecircuit court determined that the Neuman instruction had been given and that the
reason thisingtruction had not been recorded wasdueto the error of asubgtitute court reporter. Thetrid
court judge stated that he clearly recalled giving the Neuman ingtruction right after an off-the-record
discussonwith counsd, but that the substitutereporter goparently failed totranscribethegiveningruction.
By order dated December 21, 1994, therecord wasamended to indicate that Ms. Hall had been given her

Neuman instruction.

3W.Va.R.Crim.Pro. Rule 36 provides:
Rule 36. Clerical mistakes.
Clericd mistakesin judgments, ordersor other parts of the record and
errorsintherecord arising from oversight or omission may be corrected
by the court at any time and after such natice, if any, asthe court orders
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We are concerned by the circuit court’ s use of Rule 36 to amend therecord in order to
demondrate that the Neuman ingtruction was rendered. Thetitleof Rule 36 demondratesthet therule
was promulgated to correct clerica mistakes and omissions, and it should not be used to recregte
subdantive sages of atrid. “A court hastheinherent power to amend itsrecordsin accordance with the
facts” Statev. Huffman, 141 W.Va. 55, 72, 87 S.E.2d 541, 552 (1955). However, “[t|he errors
which ajudge or court hasinherent power to correct . . . arelimited to clerical and such other errors of
record, as prevent it from expressing thejudgment rendered.” Highland v. Srosnider, 118 W.Va.
647, 648, 191 S.E. 531, 532 (1937) (citations omitted).

Wetherefore do not accept the reconstructed record, and we address the Neuman
instruction challenge as if the reconstruction had not taken place.

Itiswell established that “[a] habeas corpus proceeding is not a substitute for awrit of
eror inthet ordinary trid error not involving congtitutiond violaionswill not bereviewed.” Syllabus Point
4, Sate ex rel. McMannisv. Mohn, 163 W.Va. 129, 254 S.E.2d 805 (1979), cert. denied, 464
U.S. 831,104 S.Ct. 110, 78 L.Ed.2d 112 (1983). Therefore, even assuming thecircuit court falledto
provide aNeuman indruction, in order to prevail, Ms. Hal mugt demondratethat thefailure of the arcuit
court to instruct her on her right to testify was a constitutional violation.

We have previously determined that the rule in Neuman “was merely a
procedura/prophylacticrule...” Satev. Blake, 197 W.Va. 700, 712, 478 S.E.2d 550, 562 (1996)
and tha “ Neuman darified applicable procedura law only, and not substantive or condtitutiona law[.]”

Id. 197 W.Va at 713, 478 S.E.2d at 563. Based on this analysis we held:



A violation of Satev. Neuman, 179 W.Va. 580, 371 S.E.2d 77

(1988), issubject to aharmlesserror andyss. A rebuttable presumption

exigsthat adefendant represented by legd counse hasbeen informed of

the conditutiond right to testify. \When adefendant isrepresented by legd

counsd, aNeuman violation isharmlesserror in the absence of evidence

that adefendant'slegd counsd falled toinform hinv[her] of theright to

tedtify, or that the defendant was coerced or mided into giving up theright

to tegtify. When adefendant represents him/[her]sdf at trid, aNeuman

violaionisharmlessaror whereitisshown that the defendant wasin fact

awareof hisher right to testify and that the defendant was not coerced or

misled into giving up the right to testify.

Syllabus Point 15, Sate v. Salmons, 203 W.Va. 561, 509 S.E.2d 842 (1998).

Having determined in Salmons, supra, thet the failure to give aNeuman indruction does
not riseto conditutiond error, wefind thet the drcuit court was not dearly wrong initsdenid of Ms Hdl's
petition for awrit of habeas corpus and we consequently decline to issue awrit on thisissue.

Wenext examineMs Hdl’ sassartion that thecrcuit court violated her conditutiond rights
toafar trid by dlegedly shifting the burden of proof onto Ms Hall. Ms. Hal arguesthat the State! sjury
indructions#2 and #4 failed to inform the jury that the e ements of the crime must be proven beyond a
reasonable doubt and further, that the two jury indructions, when combined, alowed thejury toinfer the
essential elements of the offense of murder from Ms. Hall’ s use of a deadly weapon.

The State! sjury indruction #2 provided, in part, that if thejury found that Ms. Hall hed
“shot and killed Morton L. Hall, and such killing was doneintertiondly, wilfully, premeditetedly, fdonioudy,
unlawfully andwithmélice. . . thenthejury may find the defendant, Bonny LudilleHal, guilty of murder

inthe first degreg].]”* The Stat€’ s jury instruction #4 provided:

“In its entirety, the State' s instruction #2 provided:
(continued...)



The Court ingructsthejury that maice, willfulness, deliberation and

intent can beinferred by thejury from the defendant’ sintentiond useof a

deadly wegpon under circumstanceswhich you do not believe afforded

the defendant excuse, justification or provocation for her conduct.

Ms. Hdl atacksthesetwo ingructions on two separate grounds. Firgt, Ms. Hall argues
that both ingtructionsfail to inform thejury that the dementsof the crime must be proven “beyond a
reasonabledoubt.” Second, Ms. Hall arguesthat theindructionsimproperly alowed thejury toinfer the
essntid dementsof theoffense, i.e. “mdice, wilfulness, ddiberation and intent,” fromMs Hall’ suse of
adeadly weapon.

Weaddressfird theissue of theindructionsfalling toinformthejury that thedementsmust
be proven beyond areasonabledoubt. We have Sated that “[i]n generd, the question onreview of the
sufficiency of jury ingructionsiswhether theingtructions as awhole were sufficient to inform the jury

correctly of the particular law[.]” Satev. Miller, 197 W.Va. 588, 607, 476 S.E.2d 535, 554 (1996).

Wemug examinedl of theingructionsasawhaleto determinewhether thejury would have been mided.

*(...continued)

The Court ingructsthe jury that malice means any wrongful act done
willfully or purposdly, an action flowing from awicked and corrupt mind,
athink donewith evil mind when such act hasbeen accompanied by such
drcumgtances as carry inthem the plainindications of aheart regardiess
of socid duty and fatdly bent on mischief; that maiceisagtate of mind
and can be deduced from attending crcumgtance such astheact itsdf and
the manner, meansand drcumstancesunder whichitisdone therefore,
if thejury believesfrom dl theevidencein thiscase, that at thetimeand
place dleged intheindictment in this case, the said defendant, Bonny
LudlleHdl, shot and killed Morton L. Hall, and thet such killing wasdone
intentiondly, wilfully, premeditatedly, fdonioudy, unlawfully and with
malice as defined above, then thejury may find the defendant, Bonny
LualleHdl, guilty of murder inthefirst degreeaschargedintheindictment
in this case.



A review of the record indicates that the circuit court instructed the jury that it “must
condder theseindructionsasawhole, not picking out oneand disregarding the others” Thejurorswere
further instructed that unlessthey believed “ from the evidencethat the defendant hasbeen proven guilty
beyond areasonable doubt and to the point where you have abiding faithin such guilt to mord certainty,
you should find thedefendant not guilty.” Thejurorsweredsoingructed that they could not * under the
law arbitrarily imagineor infer thequilt of thedefendant and from such aninferencefind the defendant guilty,
unless you believe that she has been proven guilty by the evidence and beyond a reasonabl e doubt[.]”

Wefind that reading thejury indructionsasawhole, it isclear thet they were adequateto
inform areasonablejuror that the State had the burden to prove the elements of the crime beyond a
reasonable doubt.

Wenext addressthe second jury indruction issue: whether the ingtructionsimproperly
dlowed thejury toinfer essentid dementsof the offense of murder of thefire degree. Ms Hal arguesthat
the State’ sjury ingtructions#2 and #4, when read together, provide animpermissibleinference of the
essential elements of the crime murder in the first degree.

Ms. Hall relieson Satev. Jenkins, 191 W.Va. 87, 443 S.E.2d 244 (1994) for the
propogtion that “[i]t iserroneousin afirst degree murder caseto indruct thejury thet if the defendant killed
the deceased with the use of adeadly weapon, then intent, malice, willfulness, deliberation, and
premeditation may beinferred from that fact, wherethereis evidence that the defendant’ sactionswere

based on some legal excuse, justification, or provocation.” 1d. Syllabus Point 6.



Ms. Hall’ sargument inthe present caseisthe same argument set forth and rgjected in
Satev. Miller, 197 W.Va. 588, 476 S.E.2d 535 (1996).> We determined in Miller that the reach of
Jenkinsmugt belimited toits* carefully crafted” wordsand that it should not be over-expanded. I1d. 197
W.Va. at 609, 476 S.E.2d at 556. In Miller we also stated that:

Iningtructing ajury asto theinference of malice, atrial court must

prohibit the jury from finding any inference of maicefrom theuseof a

wegpon until thejury isstisfied thet the defendant did in fact useadeadly

weapon. If thejury believes, however, therewaslegal justification,

excuse, or provocation, theinference of mdice doesnot ariseand mdice

must beestablished beyond areasonabl edoubt independently without the

aid of the inference.

Id., Syllabus Point 7, in part.

In Jenkinswe aso adhered to the law that “[ijn ahomicidetrid, mdice and intent may
beinferred by thejury from the defendant’ s use of adeadly wegpon, under circumstanceswhich thejury
does not believe afforded the defendant excuse, judtification or provocation for hisconduct.” Syllabus
Point 5, Jenkins, supra (citations omitted). Thejury in theinstant case was properly instructed
concerning the defense of insanity. The jury was instructed that:

... 1If apreponderance of the evidenceintroduced by [Ms. Hdll] or by the

State raises doubt upon the issue of her sanity at that time, the

presumption of sanity ceasesto exig; that the State then hasthe burden

to establish the sanity of the accused beyond areasonable doubt just as
it must proved| other dementsof the crime, and, that if thewhole proof

*Theinstruction in Miller provided:

The Court indructsthejury thet inaprosecution for murder, if the State
proves beyond areasonable doubt that the defendant, without lawful
judtification, excuse or provocation, fired adeadly wegpon inthedirection
where a person waslocated then from such circumstancesit may be
inferred that the defendant acted with malice and the intent to kill.
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upon that issue leaves the jury with a reasonable doubt asto the

defendant’ s sanity & thet time, thejury must accord her the benefit of the

doubt and acquit her.
Thejury obvioudy did not findthet Ms Hall wasinsanet thetime of the shooting and subsequently found
her guilty of murder in the first degree.

A reading of the jury instructions as awhole indicates that Jenkins was not violated.

Sncethetrid inthiscase, wehave determined that “[ijn amurder case, aningruction thet
ajury may infer maice and theintent to kill where the State proves beyond a reasonable doubt that the
defendant, without lawful judtification, excuse or provocation, shot the victim with afirearm, doesnot
uncongdtitutiondly shift the burden of proof.” SyllabusPoint 2, Satev. Browning, 199W.Va 417, 485
S.E.2d 1 (1997).

Basaed ondl of theabove, wefind that theingtructionsrendered were permissible under

Jenkins as Jenkinswas later expounded upon by Miller and Browning. Consequently, we deny Ms.

Hall’ s petition for awrit of habeas corpus on the issue of the jury instructions.

[1.
In conclusion, wefind that the circuit court’sdenia of Ms Hal’ s petition for awrit of
habeas corpuswas nat dearly wrong, and weearlier denied the gpped of that action. Again, upon further
review of the circuit court’ sdecison, in theingant petition, we deny the requested writ of habeas corpus

Writ Denied.
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