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SYLLABUSBY THE COURT

1. “Police officersmay stop avehicleto investigateif they have an articulable
reasonable suspicion that the vehicleis subject to seizure or aperson inthe vehicle has committed, is
committing, or isabout to commit acrime. To the extent Sate v. Meadows, 170 W.Va. 191, 292
S.E.2d 50(1982), holdsotherwise, itisoverruled.” SyllabusPoint 1, Satev. Suart, 192\W.Va 428,
452 S.E.2d 886 (1994).

2. “When evduating whether or not particular facts establish reasonable suspicion,
onemust examinethetotdity of the circumstances, which includes both the quantity and quality of the
information known by the police.” SyllabusPoint 2, Satev. Suart, 192 W.Va 428, 452 S.E.2d 886
(1994).

3. “Inconddering the condtitutiondity of alegidativeenactment, courtsmudt exerdse
dueredraint, inrecognition of the principle of the separation of powersingovernment anong thejudicid,
legidative and executive branches. Every reasonable condruction must be resorted to by the courtsin
order to susain conditutiondity, and any reasonable douot must beresolved infavor of the condtitutiondity
of thelegidative enactment in question. Courtsare not concerned with questionsrelating to legidative
policy. Thegenera powersof thelegidature, within conditutiond limits, aredmost plenary. Incongdering
the condtitutiondity of an act of thelegidature, the negation of legidative power must gppear beyond dl
reasonable doubt.” SyllabusPoint 1, Sate ex rel. Appalachian Power Company v. Gainer, 149
W.Va. 740, 143 S.E.2d 351 (1965).

4, A consavation officer may conditutionaly conduct agtop of avehidefor purposes

of dlowing the officer to conduct agame-kill survey pursuant to W.Va. Code, 20-7-4(5) [1994], or for



other law enforcement purposes, o long asthe officer has an articulaole reasonable suspicion thet the
vehideissubjectto sazure or apersoninthevehide hascommitted, iscommitting, or isabout to commit

acrime.



Starcher, Justice:

Thequestion presented inthiscaseiswhether aconservation officer’ sdecigonto conduct
agame-kill survey to detect violations of hunting lawsis sufficient to judtify the conservation officer’s

random stop and search of a vehicle on apublic roadway. We hold that it is not.

l.
Facts & Background

On November 24, 1998, the second day of deer rifle season, two conservation officers
with the West Virginia Department of Natural Resourceswere digpaiched to the Farley Branch areaof
BooneCounty, West Virginia Lieutenant CharlesW. Schallar and Officer WayneElanwereordered to
“work theared’ to ensurethat hunterscarried hunting licenses, and to find if hunterswereillegdly killing
deer. Theofficersdleged that they had received “two complaintsfrom those areasin the last couple of
yearsof illegd taking of deer and road hunting” and other such violationsof hunting lawsand regulations.

Inorder to*“work theared’ asthey were ordered, the conservation officersproceeded to
conduct a“gamekill survey.” This“survey” congsted of the conservation officers topping any vehideon
theroad, and checking to seeif the occupants of the vehicle carried any wegpons, had any game, and if

0 whether they had ahunting license The officerswould aso look for any other crimind violaions s

The conservation officerstestified that they stopped between 14 and 18 vehicleson November
24,1998. Although the officerscontended they were conducting a“ game-kill survey,” norecordswere
kept of thevehiclesstopped. Additionally, theofficersissued no citationsto any other individua sfor
violating hunting laws.



part of the“survey.” It wasthe consarvation officers understanding that they could stop any personin
thewoods, and any vehicle on theroad, with no probable cause to believe acrime had been committed
and for no reason other than to conduct a “ game-kill survey.”?

After driving around in the Farley Branch areafor gpproximately an hour-and-a-half,
shortly after nightfal at abbout 6:00 p.m., the consarvation officers saw the headlights of avehide coming
towardsthem on anarrow section of theroad. Thevehidle, driven by defendant Terry LeelLegg, dowed
and movedtotheleft Sdeof theconsarvetion officers vehicleto pass. Theconservation officerspulled
ther vehicleinfront of thedefendant’ scar, nose-to-nose, and turned on their bluelights. The defendant

stopped his vehicle.®

?On March 26, 1999, thecircuit court held ahearing to consider the admissibility of evidence
seized from the defendant’ svehicle. Lieutenant Schollar, when questioned by the Boone County
prosecuting attorney, testified as follows:

Q. Sodescribeyour interactionswith folksthat you en-countered and
conducted game kill surveys on?

A. Wdl, whenwegointo anareasuch asthisareawelooked it over.
Welook for vehiclesthat are parked and seeif thereisanyonewhois
closeenough that we can check them. And if we gpproach thevehicles
on theroad wewill stop them and check and seeif they have any game
or any weapons and hunting licenses if they have been hunting.

Q. Isit your underganding that you are dlowed to Sop peoplefor game
kill without probable cause and that you are entitled to sop any vehicle
that is up in the woods to conduct a game kill survey?

A. Yes, we havethe authority to siop them to determine whether they
have been hunting or not or are transporting game.

*Thetotdity of Lieutenant Schollar’ stesimony regarding the reasoning behind the officers’ stop
of the defendant’ s vehicle is as follows:
A. We had crossed over the mountain from what | presumed to be
actualy Farley Branchinto the branch that goesdowninto Twilight. We
weren't very far from coming off of the grade and onto theflat. Wesaw
(continued...)



Asthe conservation officerswa ked up to the defendant’ scar, the defendant opened the
door of hiscar and got out. Theconservation officerstestified that asthey approached the defendarnt, they
could smell marijuana. Looking insdethe defendant’ s car, the officers saw whét they bdievedto bea
partidly smoked marijuanacigarette, a“ marijuanaroach” inthe adhtray, and another marijuanacigarette
onthefloor board. The conservation officers asked the defendant if he had been hunting, and the
defendant responded that he had not.*

Theconsarvation officersthen asked for permissontolook inthetrunk of thedefendant's
vehicle. Thedefendant consented, and opened thetrunk. Upon lookinginthe defendant’ strunk, the
consarvation officers saw no wegpons, blood, animd hair or game gpedies. Insteed, asearch of thetrunk
revealed asparetire, atoolbox “containing odds and ends,” and two black plastic bags. Lieutenant
Schallar touched one of the bags, and felt what seemed to be afive-galon bucket. Lieutenant Schollar

asked the defendant what was in the buckets inside the trash bags; the defendant replied, “marijuana.”

%(...continued)
the heedlightsof avehide coming avioudy we delermined weweregoing
tostop it closeenoughto thetime and it was shortly after dark and the
hunters were still moving alot.

Wegot down closeto thevehicdle. The subject vehide had pulled over
totheleft, our left. It getsalittle narrow inthere. Andwegot right upto
thevehicleand | turned on my bluelightsand we actudly did avehicle
check.

*The conservation officerstestified that when they questioned the defendant, he“ wasred high.”
For reasons not gpparent from the record, the defendant was not charged with driving under theinfluence
of an intoxicating controlled substance. See W.Va. Code, 17C-5-2 [1996].
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The conservation officers opened the trash bags and discovered nearly six pounds of
marijuanapacked inddefive-galon buckets The conservation officers then placed the defendant under
arrest for possessing marijuana with intent to deliver.®

On February 18, 1999, counsd for thedefendant filed amotioninthedircuit court seeking
to suppress the marijuanaevidence discovered by the conservation officersin their search of the
defendant’ scar. The defendant contended that the evidence was acquired by the State asthe result of an
unlawful search and seizure of hisvehicle, and requested that the circuit court prohibit the use of the
marijuana or any testimony regarding the controlled substance in a subsequent trial.

Additiondly, pursuant tothe West VirginiaFreedom of Information Act,® counsdl for the
defendant mailed aletter to the Department of Natural Resources requesting copies of any written
regulaionsor indructionsregarding game-kill surveysconducted by consarvation officers. The Department

responded to the request by indicating that there were no such written directives.

*The West Virginia Code definesmarijuanaasa“ Schedule|” controlled substance. SeeW.Va.
Code, 60A-2-204(d) [1991]. The pendty for possessing aSchedulel controlled substance with an intent
toddiver is1to 15 yearsinthe sate penitentiary, or afine up to $25,000, or both. W.Va. Code, 60A-4-
401 (a) [1983] states, in part:
Except asauthorized by this chapter, it isunlawful for any personto
manufacture, deliver, or possesswithintent to manufactureor ddiver, a
controlled substance.
Any person who violates this subsection with respect to:
(i) A controlled substance dassified in Schedulel . . . whichisanarcotic
drug, isguilty of afdony, and, upon conviction, may beimprisonedinthe
penitentiary for not lessthan oneyear nor morethan fifteenyears, or fined
not more than twenty-five thousand dollars, or both; . . .

*TheWest VirginiaFreedom of Information Act may befound a W.Va. Code, 29B-1-1to-7.
The Act detallsthe procedureswhich aitizensmay useto obtain recordsfrom State government agendies.
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Thedrcuit court conducted asuppresson hearing on the defendant’ smotion on March 26,
1999, and heard testimony from Lieutenant Schollar regarding the consarvation officers decisonto $op
the defendant’ svehicle. By an order dated March 30, 1999, the circuit court ruled that the conservation
officers stop of the defendant was congtitutiona, and that the evidence discovered in the defendant’ s
vehiclewould be admissbleagaingt thedefendant at trial. Thecircuit court found that the stop of the
defendant’ svehicleto conduct agame-kill survey wasreasonable, and found that the Satute authorizing
game-kill surveys, W.Va. Code, 20-7-4(5) [1994], was congtitutiona aswritten and asapplied by the
conservation officers.

In responseto the circuit court’ sruling, the defendant entered into a“ conditiond” plea
agreement with the Boone County prasecuting attorney. Thepleaagreement, authorized by Rule 11(2)(2)
of theWest Virginia Rules of Criminal Procedure[1995], allowed the defendant to plead guilty to
the offense of possession of acontrolled substancewith intent to ddliver, but specifically reserved the

defendant’ s right to appeal the question of whether the search of his car was constitutional .’

When adefendant unconditionally and voluntarily pleads guilty to an offense, the defendant
generdly walvesnonjurisdictiond objectionstoadircuit court’ srulings, and therefore cannot gpped those
guestionsto ahigher court. Clamsof nonjurisdictiond defectsin the proceedings, such asunlawfully or
unconditutionally obtained evidenceor illegd detention, generdly will not surviveapleabargain. See eg,
Tollett v. Henderson, 411 U.S. 258, 93 S.Ct. 1602, 36 L.Ed.2d 235 (1973); Losh v. McKenze,
166 W.Va. 762, 277 S.E.2d 606 (1981).

However, a“conditiona” pleaunder Rule 11(a)(2) of the West Virginia Rules of Criminal
Procedureallowsthe defendant to plead guilty, but preserve questionsfor appedl. If the defendant
prevails on goped, and an gopdlate court rulesfor the defendant, the defendant may withdraw the guilty
pleaand proceed to trid. “By invoking Rule 11(a)(2), the parties not only eiminated the need for a
protracted trid, but paid the ultimate respect to limited judicid resourcesand judicid economy.” Sate
v. Lilly, 194 W.Va. 595, 605, 461 S.E.2d 101, 112 (1995) (Cleckley, J., concurring).

Rule 11(a)(2) states:

(continued...)



Thedefendant now gpped sthe drcuit court’' sMarch 30, 1999 ruling denying the motion

to suppress.

.
Sandard of Review

Thepatiesinthiscasedigputethedircuit court’ srulingsregarding the defendant’ smotion
to suppresscartain evidence. Inexamining achdlengeto adreuit court’ srulinginasuppresson hearing,
we are guided by the following standard of review:

On appedl, legal conclusions made with regard to suppression

Oeterminationsarereviewed denovo. Factud determinationsuponwhich

these legal conclusions are based are reviewed under the clearly

erroneousstandard. Inaddition, factud findingsbased, a least in part, on

determinations of witness credibility are accorded great deference.

Syllabus Point 3, Sate v. Suart, 192 W.Va. 428, 452 S.E.2d 886 (1994).

’(...continued)

Conditiond pless -- With theagpproval of thecourt and the consent of the
date, adefendant may enter aconditiond pleaof guilty . . ., reservingin
writing theright, on apped from thejudgment, to review of theadverse
determination of any specified pretrid motion. A defendant who prevails
on appeal shall be allowed to withdraw the plea.

Intheingtant case, defendant Legg reserved inwriting thefallowingissuefor this Court to condder:
[T]his pleais conditioned upon the Supreme Court of Appeals. ..
afirming theCircuit Court’ sruling of 26 March 1999; said ruling having
refused defendant’ smationto suppressthemarihuanasaized herenonthe
ground that it was obtained in violation of the proscription against
unreasonable searches and saizures contained in the Fourth Amendment
to the United States Congtitution and Articlelll, Sec. 6, of the West
Virginia Constitution.



Intheingant case, the State contendsthat consarvation officersarelegdly empowered by
W.Va. Code, 20-7-4 [1994] to sop any individud or vehicle at will and a random to conduct “game-kill
surveys’ to determineif any hunting or weaponsviolations have been committed. Inresponse, the
defendant contends that stopping and seerching individuasand their vehides, without ressonable suspicion
that acrimehasoccurred or isabout to occur, isaviolation of congtitutiond protectionsagang warrantless
searches and seizures.

InitsMarch 30, 1999 order, the drcuit court found thet the conservation officers sop of
thedefendant’ svehiclewasreasonableunder thecircumstances. Thedircuit court also determined thet the
game-kill survey statute was not unconstitutional, as written or as applied by conservation officers.

Therefore, becausethe circuit court’ sruling on the suppression issuesraised by the

defendant were legal determinations, we review the circuit court’s order de novo.®

[1.
Discussion

A.
Legality of the Stop of the Defendant’s VVehicle

The gatute at issuein thiscaseisW.Va. Code, 20-7-4 [1994], which liststhe various
powers and duties given to conservation officersby theWes VirginiaLegidaiure. Theportionsof the

statute relevant to this case state:

fTheterm“denovo” means“anew.” In other words, we review the circuit court’ srulinginthe
same way that the circuit court made the ruling, as though the ruling were never made.

~



Theauthority, powersand duties of theconservation officersshal be satewide
and they shall have authority to: . . .

(5) Requirethe operator of any motor vehideor other conveyanceon or

about the public highways or roadways, or in or near thefieldsand

dreamsof thisgtate, to stop for the purpose of dlowing such officersto

conduct game-kill surveys; . . .

The defendant arguesthat the conservation officers sop of hisvehide pursuant toW.Va.
Code, 20-7-4(5) [1994] violated condtitutiond protections against unreasonable searches and saizures
found in the Fourth Amendment to the United Sates Constitution and Article I11, section 6 of the
West Virginia Constitution. The Fourth Amendment states:

Theright of the peopleto be secureinther persons, houses, papers and
effects agang unreasonable searchesand saizures, shdll not beviolated;
and no Warrantsshd| issue but upon probable cause, supported by Oath
or affirmation, and particularly describing the placeto be seerched, and
the persons or things to be seized.

Similarly, Articlelll, section 6 of our State Constitution provides:
Therightsof the citizensto be securein their houses, persons, papers

and effects, against unreasonable searches and seizures, shall not be

violated. Nowarrant shal issue except upon probable cause, supported

by oath or affirmation, particularly describing the placeto be searched, or

the person or thing to be seized.
Thesetwo congtitutiond protectionsareimplicated because sopping an automobileand detaining its
occupants condlitutesa“ saizure’ within the meaning of these provisons, even though the purpose of the
dopislimited and the resulting detention isquite brief. See, eg., Cartev. Cline, 194 W.Va. 233, 236,
460 SE.2d 48, 51 (1995) (“For Fourth Amendment purposes, a‘seizure tekesplacewhenavehicleis

stopped at asobriety checkpoint.”). Seealso, Delawarev. Prouse, 440 U.S. 648, 653, 99 S.Ct.



1391, 1396, 59 L.Ed.2d 660, 667 (1979); Michigan Dept. of State Police v. Stz, 496 U.S. 444,
450, 110 S.Ct. 2481, 2485, 110 L.Ed.2d 412, 420 (1990).

The consarvation officersintheingtant case did not seek awarrant before sopping and
searching the defendant’ svehicle. Accordingly, our analyss must focus on whether the stop of the
defendant for purposes of conducting a game-kill survey under W.Va. Code, 20-7-4(5) was an
“unreasonable”’ search or seizure that was constitutionally prohibited.

Thepurposeof thesecongtitutiond provisonsistoimposeastandard of “ reasonableness’
upon the exercise of discretion by government officids, including law enforcement officers, soasto
“** sefeguard theprivacy and security of individua sagaing arbitrary invasons| by governmentd officids.
... Delawarev. Prouse, 440 U.S. at 653-54, 99 S.Ct. at 1396, 59 L.Ed.2d at 667, quoting
Marshall v. Barlow's, Inc, 436 U.S. 307, 312, 98 S.Ct. 1816, 1820, 56 L.Ed.2d 305, 311 (1978),
quoting Camara v. Municipal Court, 387 U.S. 523, 528, 87 S.Ct. 1727, 1730, 18 L.Ed.2d 930,
935 (1967). In other words, both the State and Federal Congtitutions “ assure that the individud’s
reasonable expectation of privacy isnot ‘ subject tothediscretion of theofficid inthefidd.”” Delaware
V. Prouse, 440 U.S. at 655, 99 S.Ct. at 1397, 59 L.Ed.2d at 668, quoting Camara v. Municipal
Court, 387 U.S. at 532, 87 S.Ct. at 1733, 18 L.Ed.2d at 937 (1967).

In Satev. Suart, 192 W.Va. 429, 452 S.E.2d 886 (1994), this Court discussed the
guiddinesthat police officersmust follow in order to make acongtitutionally proper sop of avehiclein
order to conduct an investigation. We stated, at Syllabus Point 1, that:

Policecfficersmay gop avehidetoinvedigaeif they havean articulable

reasonable suspicion thet thevehideissubject to saizureor apersoninthe
vehide has committed, iscommitting, or isabout to commitacrime. To

9



the extent Satev. Meadows, 170 W.Va. 191, 292 S.E.2d 50 (1982),
holds otherwise, it is overruled.

In other words, law enforcement officersmay not randomly sop individud vehidesto determineif acrime
hasbeen, isbeng, or may becommitted. An officer may not gop avehicleonthebassof “nothing more
substantia than inarticulate hunches. . ..” Terryv. Ohio, 392 U.S. 1, 22, 88 S.Ct. 1868, 1880, 20
L.Ed.2d 889, 906 (1968). Theofficer must beableto identify specific factsand evidencegivingriseto
areasonable suspicion that acrimeis, hasbeen, or will be committed before the officer may stop the
vehicleto conduct an investigation of the sugpected crime. Thiscongtitutional rule gppliesto dl law
enforcement officers, from city police officersto Satetroopersto conservation officersemployed by the
Department of Natural Resources.

WhenthisCourt or adircuit court examinesthe evidence presented by alaw enforcement
officer to support hisor her reasonable suspicion, the evidence must be examined together, asawhole,
We stated in Syllabus Point 2 of Sate v. Suart, supra:

When eval uating whether or not particular facts establish reasonable

suspicion, one must examine the totdity of the circumstances, which

includes both the quantity and qudity of theinformation known by the

police.

For example, in Satev. Suart, we concluded that the innocuousfact that avehiclewasdriving a 25
miles per hour in a35 miles per hour zone on ardatively straight road at 1:00 am. was insufficient
evidence, slanding aone, to establish areasonable suspicion to stop thevehicle. However, whenthat

evidencewascombined with an anonymouste ephone cal to apolice dispatcher reporting that adrunk

driver wasin theareadriving aMercury Grand Marquiswith aparticular West Virginialicense plate

10



number, thetotality of the circumstances gaveriseto areasonable suspicion that acrimewasbeing
committed, and the vehicle could be stopped to further investigate whether the driver was intoxicated.

In the case now before the Court, defendant Legg indststhat the stop of hisvehicle by
conservation officerswasuncongtitutiond, gpplying thereasonablesuspicion dandardsset forthin Sate
v. Suart. We agree.

Thecircuit court, initsMarch 30, 1999 order, found thefollowing facts supported the
conclusion that the conservation officers actions as law enforcement officers were reasonabl e:

. .. that there had been numerous reportsto DNR of gamelaw violations

inthisareg; that thisstop occurred in aremote, non-residentia areaof

Boone County accessible only by dirt roads; thet thissop wasinan area

typicaly associated with heavy hunting activity; that thestop occurred

during oneof the heaviest timesfor the hunting seeson and a the heaviest

time of the day for finding hunters.

Thesum of the consarvation officars testimony isthis they hed recaived reports of illegd
hunting and wegponsviolations, possbly only twointhelast 2 years, occurring inthe Farley Branch area
of Boone County. Based upon thisreport, the officers decided to randomly sop and serch vehicles. The
officerschoseto stop the defendant’ s vehiclewhen they saw hisheadlights, on the reasoning that many
hunters (legal or illegal) tend to pack up and drive home after sundown.

After carefully examining therecord, wefind thesefactsweredearly insufficdent toestablish
reasonable suspicion to $op the defendant. Law enforcement officerscannot Sop avehideand detainits
occupants on arandom, capricious bass. We cannot concelve of any legitimate basis upon whicha

consavaion or ather law enforcement officer can decidethat randomly stopping onedriver for a“ game-kill

survey” will bemore productive, and reved moreviolations of thelaw, than sopping any other driver.
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“Thiskind of sandardlessand uncongtrained discretionistheevil the Court hasdisoerned whenin previous
casssit hasindsted that the discretion of the officid inthefield be circumscribed, at least to some extent.”
Delaware v. Prouse, 440 U.S. at 661, 99 S.Ct. at 1400, 59 L.Ed.2d at 672.
Wethereforefind that the circuit court erred inits condusion, and we find that the stop of
the defendants' vehicle by the consarvation officersto conduct agame-kill survey wasunreasonable. The
consarvation officersidentified no st of factsto establish thet this defendant acted in amanner that would
raise areasonable suspicion that alaw or regulaion was being broken. Indead, the consarvation officers
pairolled whet they believedto bea“high crime’ area, and randomly stopped vehicdesto determineif the
occupants of the vehicles were committing any crimes. Such unbridled use of authority by alaw
enforcement officer isprecisely what the State and Federal Congtitutionsintended to prohibit. We
thereforereversethecircuit court’ sorder denying the defendant’ s motion to suppressthe evidence
discovered during the conservation officers search of the defendant’ s vehicle.
Inreaching our conclusion today, we notethat other courts have aso found random sops
by conservation officersto seerch for violaionsof hunting lawsto beunconditutiond, intheabsenceof an
articulable, reasonable suspicion. See, e.g., Peoplev. Coca, 829 P.2d 385 (Colo. 1992); Satev.
Creech, 111 N.M. 490, 806 P.2d 1080 (Ct. App. 1991); United Satesv. Munoz, 701 F.2d 1293
(9th Cir. 1983); Sate v. Tourtillott, 289 Or. 835, 618 P.2d 423 (1980). See also, Wayne R.
LaFave, 4 Search and Seizure: A Treatise on the Fourth Amendment, Third Edition 8§ 10.8(e)

[West, 1996].
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Constitutionality of W.Va. Code, 20-7-4(5) [ 1994]

The defendantin thiscaseurgesusto go onestep further, beyond our holding thet thestop
and search of the defendant’ svehicle violated condtitutiond proscriptions. The defendant arguesthat we
should dso find that the Satute giving conservation officersthe authority to conduct game-kill surveys,
W.Va. Code, 20-4-7(5) [1994], is unconstitutional, because as the statute is written, it permits
consarvation officersto conduct condtitutionally unlawful warrantless sops and detentions of citizens.
However, we reject the defendant’ s suggestion.

We have repeatedly and unequivocally stated that we will not find astatuteto be
uncongtitutiond unlessitscongtitutiona defect gppearsbeyond any reasonable doulbt. Our tandard for
reviewing the congtitutiondity of statuteswas set forth in Syllabus Point 1 of Sateex rd. Appalachian
Power Company v. Gainer, 149 W.Va. 740, 143 S.E.2d 351 (1965), where we stated:

In conddering the condtitutiondity of alegidative enactment, courts must
exercisedueredtraint, in recognition of the principle of the separation of

powersin government among thejudicial, legidative and executive

branches. Every reasonable construction must be resorted to by the

courtsin order to sugtain congtitutiondity, and any reasonabledoubt must

beresolvedinfavor of the condtitutiondity of thelegidaiveenactmentin

question. Courtsarenot concernedwith questionsrdatingtolegidative

policy. Thegenerd powersaf thelegidature, within conditutiond limits

aredmog plenary. In consdering the conditutiondity of an act of the

legidature, the negation of legidative power must appear beyond

reasonabl e doubt.

Inaccord, Syllabus Point 1, West Virginia Trust Fund, Inc. v. Bailey, 199 W.Va. 463, 485 S.E.2d
407 (1997); SyllabusPoint 1, Sateexrel. Blankenship v. Richardson, 196 W.Va. 726, 474 S.E.2d
906 (1996); Syllabus Point 4, Sate ex rel. W.Va. Housing Development Fund v. Copenhaver,

153 W.Va. 636, 171 S.E.2d 545 (1969).
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Additiondly, thisCourt presumesthat lawvspassad by the Legidaureareconditutiond, and
wewill interpret legidation in any reasonable way which will sustain itscondiitutiondity. SyllabusPoint 2,
Sateexrd. Frazier v. Meadows, 193 W.Va. 20,454 SE.2d 65 (1994). “Wherever an act of the
Legidaure can be so condrued and gpplied asto avoid aconflict with the Condtitution, and giveit theforce
of law, such congtruction will be adopted by the courts.” SyllabusPoint 3, Sack v. Jacob, 8W.Va 612
(1875). Inaccord, Syllabus Point 1, Perilli v. Board of Educ., 182 W.Va. 261, 387 S.E.2d 315
(W.Va 1989). And, of course, no act of the Legidature can authorize or vaidate aviolaion of theUnited
Sates Constitution or the West Virginia Constitution. See, e.g. Almeida-Sanchez v. United
Sates, 413 U.S. 266, 272, 93 S.Ct. 2535, 2539, 37 L.Ed.2d 596, 602 (1973).

Thelaw under scrutiny inthiscaseisW.Va. Code, 20-7-4(5) [1994]. Thisstatute
authorizes conservaion officersto “[r]equire the operator of any motor vehicle. . . on or about the public
highwaysor roadways. . . to sop for the purpose of alowingsuch officersto conduct game-kill surveys”
Consarvation officers gppear to haveinterpreted this Satute to mean that they can sop any vehicleand
search the vehicle for wegpons, game, and any hunting licensesif gameisfound. Moreimportantly,
conservation officersare conducting game-kill surveyswiththegpeaficgod of finding violaionsof thelaws

of the State of West Virginia.® Game-kill surveysare not being conducted to count the number of animds

°Lieutenant Schollar testified, when questioned by counsel for the defendant, as follows:

Q. Lt[g(], your intent when you went out that day wasto seeif you
catch peoplewho wereacting in violation of the West VirginiaGame
Laws?

A. Yes gr. My intent every day isto enforcethelawsof the Sate. . . .
Q. lunderdand. But you in stopping thosevehiclesthat you sopped you
wereintending to seeif they [sic] people you stopped had broken the

(continued...)
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killed during ahunting season; the survey authorization isused asapretext to dop vehiclesand search the
vehicles for any violations of the law.

After examining the satute, we concludethat W.Va. Code, 20-7-4(5) [1994] properly
empowersaconsarvation officer to stop vehidesto conduct agame-kill survey. However, thestatutedoes
not permit the conservation officer to act outsdethe restraintsimposed by the United Satesand West
VirginiaConditutions. All law enforcement officers, including conservation officers, are charged with
upholding the law and defending the guarantees of liberty provided by the State and Federal
Condtitutions. Whileanindividud officer may stray acrasscondtitutiona boundaries, no law passed by
the Legidature can makethat action constitutional. In other words, W.Va. Code, 20-7-4(5) [1994]
merely authorizesaconsarvation officer to sop vehiclesto conduct game-kill surveys, the satute doesnot

authorize a conservation officer to make such a stop in a constitutionally unlawful manner.

%(...continued)
game laws of the State of West Virginia?
A. Yes, dir.
Q....What sort of gamelaw doyoutypicdly push. .. whenyou go and
catch people involving game laws.
A. Cachthemforillegd game, after thefact that they have been hunting
al day and have not secured alicenseto do so. They will dill havethelr
wegponsloaded inthevehidle. Atthat timeintheevening they will have
un-cased full loaded firearmsin the vehiclewhichisaviolation of the
Code. . ..
Q. I'vegot transportingillegd game. Un-cased firearmsand hunting
without alicense. |sthere anything else that you check for?
A. Primarily that iswhat arelooking for ... But weaso ded withdl
other violations that we run into [during] our survey.

Lieutenant Schollar’ stestimony reved sthat conservation officersare usng game-kill surveysasa
pretext to stop and conduct agenerdized search of vehidesfor any violationsof crimina datutes. Itis
against thistype of random, unrestrained intrusion on theindividua which the State and Federa
Consgtitutions intended to protect.

15



Wetherefore hold that aconservation officer may congtitutionally conduct astop of a
vehidefor purposesof dlowing the officer to conduct agame-kill survey pursuant to W.Va. Code, 20-4-
7(5) [1994], or for other |aw enforcement purposes, so long asthe officer hasan articulable, reasonable
suspicion that the vehideis subject to saizure or aperson in the vehicde has committed, is committing, or
isabout to commit acrime.™® Because aconservation officer could conduct astop of avehideto perform
agame-kill survey within the bounds of the State and Federal Condtitutions, we cannot conclude beyond

areasonable doubt that the statute is unconstitutional .**

“The defendant in this case disputes the power exercised by conservation officersto conduct
game-kill surveysby stopping vehidlespursuant toW.Va. Code, 20-7-4(5) [1994]. However, dthough
not discussed by the defendant, W.Va. Code, 20-7-4(3) gppearsto dlow conservation officersto conduct
similar investigations of vehicles:

The authority, powersand duties of the conservation officers shdl be
statewide and they shall have authority to:

(3) Search and examine, inthe manner provided by law, any boat, vehide,

automobile, conveyance, expressor railroad car, fish box, fish bucket or

cred, game bag or game codat, or any other place in which hunting and

fishing pargpherndia, wild animas, wild birds, fish, amphibiansor other

formsof aguaticlife could be conced ed, packed or conveyed whenever

they havereason to believethat they would thereby secure or discover

evidence of the violation of any provisions of this chapter; . . .
Thisgtatute specificaly providesthat the search and examination of any vehicle or automobile must be
conducted “inthemanner provided by law.” We percavethislanguageto Smilarly mean that conservation
officers must act within the bounds of the Fourth Amendment to the United Sates Congtitution and
Articlelll, section 6 of the West Virginia Congtitution when conducting searches of persons, places
or things.

MWewerenot caled uponto directly explorethe conditutiond implications of the possible use of
game-kill checkpointsor roadblocks. However, we notethat in the anal ogous context of so-called
“sobriety checkpoints,” we have held that such “ roadblocks are congtitutional when conducted within
predetermined operationa guidelineswhich minimizetheintrusonontheindividua and mitigatethe
discretion vested in police officersat thescene” Cartev. Cline, 194 W.Va at 238, 460 S.E.2d at 53.
The defendant sought through the Freedom of Information Act any operationd guidelines used by the

(continued...)
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V.
Conclusion

For theforegoing reesons, wefind thet the Circuit Court of Boone County erred in denying
thedefendant’ smotionto suppress. Wethereforereversetheorder of thecircuit court denying themation,

and remand this case for further proceedings.

Reversed and Remanded.

*(...continued)
Department of Naturd Resources in conducting game-kill surveys. Unfortunately, the Department
indicated that none exist. In thisregard, operationalization of W.Va. Code, 20-4-7(5) [1994] would
suggest that the Department of Natural Resources promulgate policies and procedures that satisfy
constitutional protections against unreasonable searches and seizures.
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