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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Summary judgment isgpproprigteif, fromthetotdity of the evidence presented,
the record could not lead arationd trier of fact to find for the nonmoving party, such aswhere the
nonmoving party hasfalledto makeasufficient showing on an essentid dement of the casethat it hasthe
burdento prove.” SyllabusPoint 2, Williamsv. Precison Cail, Inc., 194 W.Va. 52, 459 SE.2d 329
(1995).

2. “A dircuit court’ sentry of summary judgment isreviewed de novo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

3. “ Although our sandard of review for summeary judgment remainsdenovo, adrcuit
court’ sorder granting summary judgment must set out factud findings sufficient to permit meaningful
gopdlaereview. Findingsof fact, by necessity, indudethosefactswhich the drcuit court findsrdevarnt,
determinative of theissuesand undisputed.” Syllabus Point 3, Fayette County Nat’| Bank v. Lilly,

199 W.Va. 349, 484 S.E.2d 232 (1997).



Per Curiam:

Thiscaseisbefore this Court upon goped of afind order of the Circuit Court of Jackson
County entered on March 19, 1999. Inthat order, thecircuit court granted summary judgment in favor
of the appelee and defendant below, Ravensvood Aluminum Corporation (hereinafter “ Ravenswood”)*
inadivil action filed pursuant to W.Va. Code § 23-4-2(c)(2)(ii) (1994) by the appellants and plaintiffs
below, Michad and DarlaStout (hereinafter “the Stouts”). Inthisgpped , the Stouts contend that summary
judgment wasimproper becausethecircuit court did not givefair congderation to the depositionsthey

submitted in response to the motion for summary judgment.

ThisCourt hasbeforeit the petition for appedl, the entire record, and the briefsand
argument of counsdl. For thereasons st forth below, thefina order of thecircuit court isreversed, and
thiscaseisremanded S0 thet the drcuit court may make gpproprigtefindings of fact and condusonsof lav

to justify its decision.

'After this action wasfiled, Ravenswood Aluminum Corporation became known as
Century Aluminum of West Virginia, Inc.



On February 23, 1995, Michad Stout, an employee of Ravenswood, wasinjured when
an eight-to-twelve foot section of overhead duct work fell on aforklift he was operating insidethe
Ravenswood plant. According to Stout, he had been ingtructed by hisforeman to remove molten meta
spillagefrom thefloor of theM-2 Bay areaof the plant. Theduct work fell from thirty feet overhead and
damaged theforklift’ sprotective canopy knocking Stout to thefloor and causing him to suffer ssriousand
permanent injuriesto his shoulder, back, neck, and wrist. The section of duct work that fell on Stout had

not been used for more than five years and was not connected to any furnaces within the plant.

On February 24, 1997, the Stoutsfiled thiscivil action against Ravenswood pursuant to
the“ deliberateintention” statutory exceptionto employer immunity fromwork-relatedtort liability to

employessprovided forinW.Va Code § 23-4-2(c)(2)(ii).> The Stoutsaleged that severa boltshad been

AV.Va Code8§ 23-4-2(c)(2)(ii) (1994) providesthat aplantiff may establish“ ddiberate
intention” inadaivil action againgt an employer for awork-relaed injury and recover damagesin excess of
the benefits received through workers' compensation by offering evidence to prove the following:

(A) That aspecific unsafe working condition existed in the
workplace which presented ahigh degree of risk and astrong probability
of seriousinjury or death;

(B) That the employer had a subjective realization and an
gopredidion of theexigence of such spedificunsfeworking conditionand
of the high degree of risk and the strong probability of seriousinjury or
death presented by such specific unsafe working condition;

(©) That such spedific unsafeworking condition was aviolaion

of adate or federa safety Satute, rule or regulation, whether cited or nat,

or of acommonly accepted and well-known safety standard within the

industry or businessof such employer, which Satute, rule, regulation or
(continued...)



removed from the overhanging duct work creeting aspecific unsafeworking condition and ahigh degree
of risk and strong probability of seriousinjury when Michad Stout picked up pillsbe ow the overhanging
duct work. After discovery hed been completed, Ravensivood filed amation for summary judgment. The
motion was granted on March 10, 1999, with the circuit court finding that the Stouts had not produced
aufficient evidenceto satisfy subsections(B), (C), and (D) of W.Va Code § 23-4-2(c)(2)(ii). OnMarch
15, 1999, the Stoutsfiled amotion for reconsderation with thecircuit court. Themationwasdenied by

the final order entered on March 19, 1999. This appeal followed.

Inthisgpped, the Stouts contend that the arcuit court did not afford fair congderation to
the deposition testimony presented with their response to the motion for summary judgment filed by

Ravenswood. Insupport of this contention, the Stouts note that the March 10, 1999 opinion order granting

%(....continued)

gandard was specificaly gpplicableto the particular work and working
conditioninvolved, as contrasted with a statute, rule, regulation or
standard generaly requiring safeworkpl aces, equipment or working
conditions;

(D) That notwithstanding the existence of thefactsset forthin
subparagraphs (A) through (C) hereof, such employer nevertheless
thereafter exposad an employee to such spedific unsafeworking condition
intentionally; and

(E) That such employee so exposed suffered seriousinjury or
death asadirect and proximate result of such specific unsafeworking
condition.



summary judgment infavor of Ravensvood satesthat “ [t]he Plaintiffsfiled areponseto the Defendant' s
Mation, but did nat incdlude with thisresponse any atachmentsor affidavits” Upon recaiving the March
10, 1999 opinion order, the Stoutsfiled amotion for recong deration indicating that they hadinfact filed
the depositions of Billy Hendricks, Roy Grimm, H. D. Starcher, Michad Stout, and Richard Long along
with thelr response. Apparently, thecircuit court clerk’ s office thought that the depositionsfiled by the
Stoutswiththear reponseto the motion for summary judgment weremerdy discovery depostionswhich
hed beenimproperly filed. Thederk’ sofficewasin the processof returning the depostionstothe Stouts
counsd when thedircuit court cons dered the summary judgment motion. The supplementa order which
was entered by thecircuit court on March 19, 1999, and which is considered thefina order for the
purposes of this apped, statesthat the circuit court revisted its ruling upon receipt of the motion for
recondderaion, and even uponreview of the Siouts atachments isof the opinion that summary judgment
IS proper in this case.

In congdering amation for summeary judgment, thedircuit court must determine whether
thereareany issuesfor triad. Pursuant to Rule’ 56 of the West VirginiaRulesof Civil Procedure, summeary
judgment may begranted whentherecord showsthat thereis no genuineissueasto any materia fact and
that the moving party isentitled to ajudgment asamatter of law.” 1n Syllabus Point 2 of Williamsv.
Precision Coil, Inc., 194 W.Va. 52, 459 S.E.2d 329 (1995), this Court held that,

Summary judgment isappropriateif, from thetotdity of the evidence

presented, the record could not lead arationd trier of fact tofind for the

nonmoving party, such aswherethe nonmoving party hesfaledto meke

asufficient showing on an essential eement of the casethat it hasthe
burden to prove.



In Syllabus Point 1 of Painter v. Peavy, 192 W.Va 189, 451 SE.2d 755 (1994), this
Court held that “[a] circuit court’ sentry of summary judgmentisreviewed denovo.” Nonethdess, this
Court hasdso gated that “on summary judgment, acircuit court must make factud findings sufficient to
permit meaningful appdlatereview.” Gentryv. Magnum, 195W.Va. 512, 521, 466 SE.2d 171,180
(1995). AsthisCourt further explained in Fayette County Nat'| Bank v. Lilly, 199 W.Va. 349, 354,
484 S.E.2d 232, 237 (1997), “thecircuit court’ sorder must provide clear noticeto dl partiesand the
reviewing court asto therationa e gppliedin granting or denying summary judgment.” Accordingly, in
Syllabus Point 3 of Lilly, this Court held that,

Although our dandard of review for summeary judgment remainsdenovo,

adircuit court’ sorder granting summary judgment must set out factud

findingsaufficdent to permit meaningful gopdlaereview. Andingsof fact,

by necessity, include thosefactswhich thecircuit court findsrelevart,
determinative of the issues and undisputed.

Having thoroughly considered both the March 10, 1999 and the March 19, 1999 orders,
thisCourt findsthat this case must be remanded so that the circuit court may make gppropriatefindings of
fact and conclusonsof law tojudtify itsdecison in accordancewith the holding in Lilly. Although the
March 10, 1999 opinion order setsforth sufficient findings of fact and condusonsof law, thedrcuit court
did not cons der the depositions submitted by the Stoutsat that time because of aninadvertent clerica

error. When the circuit court reviewed the motion for reconsderation, it merely affirmed itsprior order



without setting forth any additiona findings of factsor conclusionsof law relating to the depositions

submitted by the Stouts.®

Whilethecircuit court did not grant Ravenswood summary judgment in the March 10,
1999 order solely on the basis of the inadequiacy of the Stouts' responsg, it isclear that the circuit court
considered the absence of the depositionscited by the Soutsto beindicative of thelack of agenuineissue
fortrid. Infact, thedrcuit court dated initsfindingsthat “ Alaintiffs have not shown there to have been any
complantsto the Defendant regarding thesefety of working around theduct work.”  Inaddition, thecourt
Sated thet “ Plantiffshave not adduced any evidence which would demondtrate Miched Stout was directed

to perform this particular job on the date of his accident.”

The depositionswhich the Stouts submitted with their responsedirectly addressed the
Issues upon which summary judgment was granted. Asdiscussed above, the March 10, 1999 order
suggedtsthat summary judgment was granted, at least in part, because the Stoutsfailed to submit any
depogtionsor dfidavitsto refutethe evidence offered by Ravenswood in support of itsmation for summeary

judgment. Given thisfact, we concludethat the circuit court committed reversible error by granting

3The March 19, 1999 order states as follows:

The Court hasreviewed the Flantiff’ sMation for Recongderation. Basad
upon thisreview, the Court hasrevigteditsruling. Even upon review of
the Plaintiff’ s attachments, the Court is of the opinion that summary
judgment is proper in this case, the reasoning in the Court’ s previous
Opinion Order granting summary judgmentissound, and the Court should
not void the Opinion Order.



summary judgment without induding suffident findings of factsand condusionsof law initsMarch 19, 1999
order showing thet the depogitiontestimony of Billy Hendricks Roy Grimm, H. D. Starcher, Miched Stout,
and Richard Long was properly considered. Accordingly, thefind order of the Circuit Court of Jackson
County entered on March 19, 1999 isreversed, and this caseis remanded o that the circuit court may
make appropriate findings of fact and conclusions of law to justify its decision.

Reversed and remanded.



