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INTRODUCTION

Creation of the Commission and Its Mission

Citing the relative lack of fundamental changes to West Virginia’s judiciary since 1974,
Governor Joe Manchin Il created the Independent Commission on Judicial Reform
(“Commission™) on April 3, 2009 to “evaluate and recommend proposals for judicial reform in
West Virginia.,” Specifically, the Commission was convened

[Tlo study the need for broad systemic judicial reforms including, but not limited

to, adopting a merit-based system of judicial selection, enacting judicial campaign

finance reforms or reporting requirements, creating an intermediate court of

appeals, proposing constitutional amendments or establishing a court of
chancery.
The Commission members represented a broad spectrum of the legal community, including
practicing lawyers, academics, and former jurists, in order to ensure that the Commission’s
recommendations were the product of diverse viewpoints and shared knowledge.

At its first meeting, the Commission adopted a proposed work plan designed to structure
the Commission’s work and processes in a manner consistent with the principles and objectives
articulated in the executive order that created the Commission.’

First among these principles was a commitment to bolstering public trust and confidence
in the judiciary and thus the legal system. The judiciary derives its legitimacy in large part, if not
entirely, from the public’s perception of its accuracy and impartiality. [t was thus crucial that the
Commission identify potential threats to the unprejudiced administration of justice and make

recommendations targeted at improving both the performance of, and public faith in, the court

system.

"' Executive Order No. 6-09.

2 Proposed Work Plan for the Independent Commission on Judicial Reform.
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Second, the Commission remained mindful of the independence of the judiciary, as well
as the sanctity of the separation of powers among the three separate and coequal branches of
government. The Commission recognizes that, as a creation of the Governor’s office tasked with
suggesting reforms to the judiciary, it is acted as an arm of one coequal branch recommending
changes to another, The delicacy and respect required in such an undertaking has not been lost
on this Commission, and at all times it has strived to acknowledge the shared roles of each
branch in maintaining and improving the justice system while simultaneously reaffirming the
independence that is one of the judiciary’s greatest virtues. Similarly, while the Commission
makes several recommendations requiring action by the Legisiature, it does so respectfully with
deference to the Legislature’s own expertise and independence.

Finally, the Commission sought to undertake an objective examination of West Virginia’'s
court system with the goal of proposing reforms that could modernize and improve West
Virginia’s judiciary. Aside from the creation of a Family Court system carlier this decade, West
Virginia has not substantially altered its court system since the Judicial Reorganization
Amendment of 1974. Since that time, however, the State has seen significant changes to the
number and types of cases handled by its courts, the cost and tone of its judicial elections, and
the public’s perception of the efficacy and faimess of the judiciary, indeed the entire justice
system. The time is right for several crucial reforms that will address the shifting landscape
facing the State’s judiciary.

Context

In order to better understand the context in which the Commission was created, and thus

the purposes that it was intended to serve, it is important to note several troubling trends facing

the West Virginia judiciary.



The first is an erosion of the public’s confidence in the State’s justice system as a neutral
and unbiased arbiter, Even in 1998, when the Commission on the Future of the West Virginia
Judicial System published its report and recommendations, it was already clear that poor public
perception of the courts was a growing concern.” In a telephone survey conducted for that
report, 46% of respondents stated that they did not agree that West Virginia courts treated people
equally (with only 30% agreeing), and roughly the same number disagreed that those who went
before the courts received justice (with around 26% agreeing). In light of the increases in
campaign spending since 1998 and a recent decision by the United States Supreme Court dealing
with the impact of multimillion dollar campaign expenditures on the ability of judges to preside
over certain cases,’ it is certainly reasonable to assume that the public’s perception of West
Virginia’s courts is no better today than eleven years ago, and perhaps even worse.

The second trend is the steadily increasing caseload before the Supreme Court of
Appeals. While the number of cases heard by the State’s circuit courts has remained relatively
stable over the past decade, the Supreme Court of Appeals has seen its annual number of filings
more than double over the past twenty-five years.

Third is the surge in judicial campaign expenditures in the past few years. Candidates
running for a seat on the Supreme Court of Appeals in 2000 raised a total of $ 1.4 miilion. In
2004 that number doubled to $2.8 million, and in 2008 it was $3.3 million.” As campaign

spending has increased, so too has the perception that interested third parties can sway the court

3 Commission on the Future of the West Virginia Judicial System, Final Report, Dec. 1, [998.
* Caperton v. A.T. Massey Coal Company, Inc., No. 08-22, 556 U.S. _ (June 8, 2009).

5 National Institute on Money in State Politics, available at
http://www.followthemoney.org/database/state_overview.phtmt.
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system in their favor through monetary participation in the election process. This perception
strikes at the very heart of the judiciary’s role in our society.

The Commission’s Methods

Transparency and Public Participation

In order to foster transparency and ensure its own accountability, the Commission sought
1o encourage public access to its work, The Commission’s public hearings and meetings were
conducted in accordance with open governmental proceedings laws®  Moreover, the
Commission also established a website through which it could provide notification of meetings,
detailed agenda items, and access to information and materials submitted to and considered by
the Commission.

Information Gathering

Due to the time constraints placed upon the Commission’s work the by Executive Order,
it was imperative that the Commission accumulate as much data, professional knowledge, and
public input as possible in a short interval. To that end, the work plan adopted at the
Commission’s first meeting outlined an intensive period of information gathering, which drew

upon a wide variety of sources, including:

. State Bar Survey — The Commission electronically circulated survey
questionnaires to members of the Bar in order to solicit feedback and suggestions
from the Statc’s practicing lawyers.

. Written Submissions — The Commission invited and encouraged submission of
written comments via email, through the Commission’s website, and during
scheduled public hicarings.

 W. Va. Code § 6-9A-1, et seq.



Review of Previous Studies ~ Though the Commission faced a condensed
timeline for information gathering, it had the benefit of drawing upon the detailed
and thorough studies prepared by groups that have undertaken similar evaluations
of West Virginia’s judiciary over the past few years. While such studies are
naturally the work product of their creators, who announced their own
conclusions and recommendations, the research and data contained in these
reports provided invaluable background to this Commission. In particular, the
Commission was aided by the 1998 report of the Commission on the Future of the
West Virginia Judicial System and the 2003 report of The West Virginia State
Bar’s Judicial Selection Committee,

Consultation with the Judicial and Legislative Branches ~ Recognizing that the
opinions and suggestions of current judges would be of inestimable value to this
study, the Commission invited members of West Virginia’s judiciary, through the
West Virginia Judicial Association and the West Virginia Family Judicial
Association, to offer their thoughts on the Commission’s work throughout the
process, especially during the public hearings. Similarly, because many of this
Commission’s recommendations would ultimately require approval or
implementation by the Legislature, the Committee invited comments from several
key legislators, including the Chair of the West Virginia Senate Committee on the
Judiciary, and the Chair of the West Virginia House of Delegates Committee on
the Judiciary, and encouraged them to attend and present during public hearings.

Public Hearings — The Commission held three public hearings in three different
cities across West Virginia in order to encourage public participation in the
Commission’s information gathering process. The Commission invited several
interested groups to these meetings, including practicing attorneys, representatives
of organized labor, the West Virginia Chamber of Commerce, the American Bar
Association, the West Virginia Association for Justice and the Defense Trial
Counsel of West Virginia, as well as opening the meetings to the public generally.

On August 28, 2009, the Commission held a public meeting at Marshall
University to explore issues of campaign finance in relation to judicial selection.
On September 21, the Commission held a public mecting at the West Virginia
University College of Law on the issue of judicial selection. Finally, on
September 29, the Commission held a public meeting at the State Capitol on the
issue of judicial structure. Each meeting featured presentations on the identified
topics followed by an opportunity for public comments. Although each meeting
had a primary focus, the Commission welcomed public comments on any issue at
all of these meetings.



During these public hearings, the Commission was privileged to receive
comments and presentations from many diverse perspectives, including current
judges, labor and business representatives, professors, associations of judges and
attorneys, state agencies, polling specialists, judicial candidates, court
administrators, circuit clerks and speakers from other states confronting the same
issues as West Virginia.

Summary of the Commission’s Recommendations

After the information gathering stage, the Commission engaged in extensive discussion
regarding those issues that the Commission believed to be of most pressing concern to West
Virginia’s judiciary. Each commissioner spent significant time studying, deliberating, and
weighing issue; that are both complex and hotly debated. In the end, we were able to reach
consensus on certain recommendations with an eye towards improving the independence,
impartiality, and effectiveness of the judiciary.  With regard to some issues, the
recommendations contained herein rcflect the unanimous opinions of the members of the
Commission; on others topics or the attendant detaiis, there may have been a divergence of views
among the members. However, it must be emphasized that the formal recommendations made in
this Report reflect the work of the full Commission and represent the Commission’s conviction
that the recommended change is needed.

One could spend a lifetime studying and designing a perfect judiciary, and reasonable
minds disagree. This Commission engaged in a best-efforts process to deliver specific
recommendations for enhancement, including recommended experiments to test alternative
methods that work in other states. In sum, the Commission’s task was not to declare victory to
any side of the judicial reform debates, but to otfer a set of feasible recommendations to be

considered by the Governor, the Legislature, the Judiciary, and the people of West Virginia.



Having thoroughly analyzed the data, presentations, academic papers, and public
comment provided to it, and having considered and discussed the opinions and suggestions of ali
of its members, the Commission makes the following recommendations:

First, the Legislature should adopt a public financing pilot program for one of the two
open Supreme Court of Appeals seats in the 2012 election. West Virginia has witnessed a steady
and substantial increase in the amount of money raised and spent by candidates in elections for
Supreme Court of Appeals seats. As campaign expenditures rise, so too does the threat of bias,
and certainly the public perception of bias, as candidates face mounting pressure to accept
donations from lawyers and parties that may appear before them once they take a seat on the
beach. This Commission therefore recommends a public financing pilot program to investigate
the potential for removing the specter of out-of-control and otherwise troubiesome spending
from judicial elections. In conjunction with implementation of this public financing experiment,
the Comimission recommends that the Secretary of State’s office publish a “voter’s guide” for
judicial candidates, which will serve as a non-partisan source of information to supplement (and
perhaps replace) advertisements aﬁd other information now paid for by individual campaigns.

Second, the Legislature should codify a version of the advisory committee process
currently used by the Governor to assist in the appointment of candidates to fill interim vacancies
in the judiciary. The Constitution (and by extension, a statutory provision) grants the executive
the authority to appoint a successor when a vacancy occurs during a judicial term. Today, over
forty percent of sitting circuit court judges were originally appointed in this manner. Governor
Manchin, as well as his immediate predecessors, has utilized advisory committees to vet,
interview, and recommend candidates for these positions. However, the specitic role and

procedures of these committees remains undefined. The Commission believes that this process
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would benefit from a more standardized procedure, and therefore recommends that the
Legislature codify these committees, establish membership and terms, and articulate uniform
procedures for assisting the executive in filling such vacancies.

Third, the Legislature should act to establish an intermediate appellate court. By virtually
any measure, the Supreme Court of Appeals is one of the busiest state appellate courts in the
entire country. An intermediate court, comprised initially of appointed judges, would ease the
burden on the Supreme Court of Appeals, free the high court to continue hearing a discretionary
docket focused on important or novel legal issues and expand the core functions of our appellate
Jjudicial system. The Commission recommends that the proposed intermediate court employ a
“deflective” form of case distribution, in which all cases will continue to be filed in the Supreme
Court of Appeals, and then the Supreme Court, upon review of the case pursuant to rules and
procedures it has established, can make a decision regarding whether to retain the case or to
transfer (or “deflect”) the case to the intermediate court.

Finally, the Commission requests that Supreme Court of Appeals undertake a study of the
feasibility of establishing a business court in West Virginia. While there is no imminent crisis
with regard to the handling of business cases by West Virginia’s courts, such cases continue to
grow more complex. As this trend continues, parties and judges alike will benefit from specific
rules and judicial training aimed at handling cases brought under technical business statutes.
Moreover, the success of business court pilot programs in other states, South Carolina in

particular, warrants an investigation of the potential efficacy of such a system in this state.
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The remainder of this Report contains the Commission’s detailed recommendations on:
Campaign Finance, Judicial Selection, Court Structure and an Intermediate Appellate Court, and
a Business Court. The Report concludes with an acknowledgment section for the gencrous aid

of individuals and organizations that contributed to our efforts.
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CAMPAIGN FINANCE ISSUES IN JUDICIAL CAMPAIGNS
History and Context

West Virginia, like many states, has seen a significant increase in expenditures on
judicial election campaigns over the past several election cycles.” As judicial elections become
more expensive, candidates must spend more time and energy fundraising and advertising, which
may cause campaigns to take on a more aggressive tone. Of even greater concern, judicial
candidates wili necessarily continue to accept substantial donations from lawyers, individuals, or
corporations who may subsequently appear before them, thereby putting our judges in the
untenable situation of potentially having to preside over cases involving campaign donors. This
is a serious threat, as impartiality and the appearance thereof are uniquely important to the
integrity of a court system, and such actions undermine trust in the judiciary regardless of the
outcomes or merits of specific cases.

In 2003, the Legislature passed sweeping changes to its campaign finance laws, the bulk
of which were aimed at regulating so-called 527 organizations® by placing limits on the size of
contributions to 527s, barting any 527 from soliciting or accepting contributions until it notified

the Secretary of State of its existence and purpose, and requiring disclosure of the direct costs of

7 In the 2004 West Virginia Supreme Court of Appeals election, judicial candidates raised $2.8

million. This is double the $1.4 million raised by high court candidates in 2000. In addition,
third parties spent approximately $3.5 million during the 2004 campaign. Fundraising figures
remained similarly high during the 2008 election cycle, with the respective candidates raising
nearly $3.3 million. National Institute on Money in State Politics, State Overviews, availuble at
hitp://fwww.followthemoney.org/database/state_overview.phtml.

§ For ease of reference, the phrase 527 organization™ or “527” is used to refer to a political
organization that enjoys tax exempt status under federal law in accordance with the provisions of
26 U.S.C. § 527.

13


http://www.followthemoney

purchasing, producing, or disseminating certain “electioneering communications.” The
legislation also required that every electioneering communication include a conspicuous
statement that clearly identified the person making the expenditure for the electioneering
communication and which indicated that the communication was not authorized by the candidate
or the candidate’s committee. In 2007, the Legislature made additional revisions in an attempt to
clarify several of the definitions and disclosure requirements embodied in the 2005 statute.

However, in 2008, the Legislature was forced to further modify campaign laws in an
attempt to comply with an order by the U.S. District Court for the Southern District of West
Virginia declaring that several of the finance provisions of the revised campaign statutes violated
the First Amendment.'® These changes included removing prohibitions on spending by
corporations for advertising that was not “express advocacy” or its functional equivalent and
clarifying that limits on corporate political expenditures applied only to communications which
could only be interpreted as an appeal to vote for or against a specific candidate. The 2008 bili
also removed disclosure requirements from several types of non-broadcast media (mass mailings,
telephone banks, {eaflets, pamphlets, flyers, outdoor advertising, newspapers, magazines, and
other periodicals), as required by the federal court’s holding.~

It is possible that further revisions may be necessary, depending on the United States
Supreme Court’s upcoming decision in Citizens United v. Federal Election Commission. In that
case, Citizens United — a non-profit corporation engaged in political advocacy — is chalienging

the FEC's power under § 203 the Bipartisan Campaign Reform Act of 2002 to regulate

% “Electioneering communications” were defined in the statute as paid communications made

by broadcast, cable or satellite, mass mailing, telephone bank, leaflet, pamphlet, flyer or outdoor
advertising or published in any newspaper, magazine or other periodical that: (1) referred to a
clearly identified candidate, (2) was publicly distributed shortly before an election for the office
that candidate is seeking, and (3) was targeted to the relevant electorate,

19" See Center for Individual Freedom v. Ireland, et. al., 1:08-cv-00190.

I
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electioneering communications and corporate expression.'' The suit also challenges the
disclosure (§ 201) and disclaimer (§ 311) requirements of the same act.'”? 1If this suit is even
partially successful, the result may be major changes or exceptions to the power of state and
federal governments to regulate political speech or contributions by corporations and other third
parties.”> Thus, while the outcome of this case is pending, there is substantial uncertainty
regarding the future of campaign finance laws.

Recommendution

The Legislature should adopt a campaign finance pilot program for one of the two
Supreme Court of Appeals seats scheduled for election in 2012

Something must be done to address the continued growth in spending on judicial
campaigns in West Virginia. As spending by candidates and third parties increases, so too will
the perception that “justice may be bought.” However, because the Legislature’s attempts to
curb spending on judicial campaigns through direct limits have come up against First

Amendment limitations, other potential solutions must be explored.

""" Specifically, Citizens United challenged the application of the statute to a 90 minute film it

produced, titled “Hillary: The Movie” as well as advertisements for the film. The movie focused
on several aspects of Hillary Clinton’s political career, portraying her primarily in a bad light,
but did not expressly advocate for or against her election.

12" Section 201 requires any corporation or union that spends more than $10,000 in a year to
produce or air such communications to file a report with the FEC revealing the names and
addresses of anyone who contributed $1,000 or more for the communication’s preparation or
distribution. 2 U.S.C. § 434, Section 311 requires that broadcasts not supported by a candidate
or political committee include a disclaimer which who is responsible for its content as well as the
name and address of the group that produced it. 2 US.C. § 441d. See generally Bipartisan
Campaign Reform Act of 2002, Pub, L. 107-155.

B Because much of West Virginia’s campaign finance legislation is based on federal campaign
finance laws, any ruling by the United States Supreme Court that finds the federal laws invalid or
reduced in scope under the First Amendment could likely have the same affect on West
Virginia’s laws.

12
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After considering several options, this Commission recommends exploring the efficacy
of publicly financing campaigns for the Supreme Court of Appeals. To that end, the Legislature
should adopt a public financing pilot program for one of the two seats on the Supreme Court of
Appeals that are scheduled for election in 2012, combined with the creation and publication of a
voter guide for that election. A similar system has been implemented with success in North
Carolina, a state which had been experiencing spending increases and related problems similar to
those in West Virginia,

Public Financing of Judicial Campaigns in North Caroling

Like West Virginia, North Carolina witnessed ever-rising spending on judicial
campaigns. The 2000 election for Chief Justice of North Carolina was the most expensive in
North Carolina’s history (just over $2 miilion), and saw former Chief Justice Henry Frye spend
over $900,000 and still lose."* These increases in spending led many to doubt the impartiality of
the elected judges. In one 2002 survey, 84% of North Carolina voters stated that they were
concerned that lawyers who might appear before the judges being elected accounted for almost
half of the contributions to North Carolina Supreme Court candidates.”” As pointed out by
Damon Circosta of the North Carolina Center for Vater Education, attorney donations to judicial
campaigns leave judges in a no-win situation: If judges rule in favor of aftorneys who
contributed to their campaign, they risk the appearance of bias; if they rule against the same
attorneys, the judge may be accused of merely trying to avoid the appearance of misconduct.

In an afternpt to combat both the threat and appearance of corruption in judicial elections

and their aftermath, North Carolina passed the Judicial Campaign Reform Act (JCRA) in 2002,

'* Damon Circosta, Public Financing of Judicial Elections in North Carolina - A Brief History,
Presentation to the Commission, August 28, 2009,

i5 Id
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The JCRA established a public financing option for judicial candidates as part of a
comprehensive reform program that also lowered the maximum amount of campaign
contributions, made judicial elections non-partisan, and created a publicly funded voter guide.'®
Under the JCRA, candidates who chose public funding receive a public grant, which is now
based on a “competitiveness formula,” as well as possible matching funds. Other provisions of
the JCRA included expedited campaign reporting (to trigger matching funds), “surprise attacks”
provisions, and fines and other penalties for violations. Financing for the publi¢ fund comes
from a number of sources, including a voluntary income tax check-off, attorney surcharges,
additional funds earmarked for publication of the voter guide, and general fund appropriations.
The JCRA was first implemented in North Carolina’s 2004 election. Twelve of sixteen
candidates successfully qualified for the public financing program, and a total of just under $1.5
million in public funds was provided to those candidates. Approximately $800,000 of that total
was spent on campaigns for two open Supreme Court seats, with the rest going to Court of
Appeals candidates. Of the five winning candidates, four received public financing. In 2006,
eight of twelve candidates qualificd for the program, and five of six winners received public
funding. The success of candidates opting for public financing shows that the program provides
sufficient funds to run a campaign. The program continued in 2008 and was even extended to

some executive branch offices.

'8 To fully and accurately assess the merits of the public financing aspect of the JCRA, it is

important to remain mindful of the comprehensive nature of the reforms embodied therein.
Although it is appropriate to single out North Carolina’s efforts as an example of the positive
effects of public financing on judicial elections, it is imperative that one also acknowledge that
these effects may be equally attributabie to the other reforms contained in the JCRA, including
the adoption of nonpartisan elections. Accordingly, as the Legislature evaluates public financing
systems and (if adopted) examines the performance of the pilot project recommended herein, it is
equally important to continue studying the other aspects of North Carolina’s-reform package.

i4
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The use of public financing through the JCRA had a major impact on the amount spent
by special interest groups in North Carolina’s judicial elections. From 2002 to 2004,
contributions by the legal community dropped 58%, contributions by the business community
dropped 42%, and contributions from “other professional groups” dropped by 43%.! The only
category with a significant increase was small contributions under $100. Equally important,
funding for North Carolina’s program appears to be stable.'®

The Legislature should adopt a paéylic financing program_similar to that contained in the
proposed Senate Bill 311 from the 2008 regular session

The Commission hereby recommends that the Legislature establish a public financing
pilot project for one of the Supreme Court seats scheduled for election during the 2012 election
cycle. In so doing, we would urge the Legislature to rely both on North Carolina’s model, as
well as the provisions of Senate Bill No. 311 from the 2009 Regular Session of the Legislature.
Although we would defer to the discretion of the Executive and the Legislature in crafting the
specifics of any such project, consideration should be given to the following elements:

. an exploratory period during which candidates could raise and spend money (up

to a certain threshold) to determine the viability of their candidacy;

7 Circosta, supra note 14,
'8 A recent public opinion survey, conducted by Public Policy Polling, suggests that West
Virginia voters might support the adoption of a program like North Carolina’s, 73% of
respondents stated that they would be in favor of adopting a program similar to the JCRA in
North Carolina, while only 19% were opposed. Moreover, 74% of respondents stated that they
felt judicial candidates were unable to accept financing from private entities without creating a
conflict of interest, and 40% agreed (with 28% disagreeing) that a public financing system would
be effective in reducing conflicts of interest. However, when asked if they supported public
financing for judicial campaigns more generally, 56% of respondents said they did not. Despite
this, it seems clear that voters might support the specifics of a plan like North Carolina’s JCRA.
Public Policy Polling, West Virginia Voters Support N.C.'s System, June 2, 2009.

{5
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) a requirement that candidates wishing to participate in the public financing
program must raise a certain minimum amount of money during a qualification
period in order to be eligible to receive public financing monies;

. the adoption of safeguards and restrictions on the collection and donation of

contributions during both the exploratory and qualification periods;

. procedures and standards for the disbursement of moneys to qualifying
candidates;
. provision for “rescue funds” to be disbursed if a non-participating candidate

exceeds certain spending amounts; and

. enhanced campaign finance reporting for both participating and non-participating
candidates in order to ensurc compliance with program rules and prompt
triggering of rescue provisions.

Although this Commission naturally defers to the Legislature as to its choice for funding
such a program, a review of other public financing models suggests that a combination of user
fees imposed on a variety of court filings, along with the consideration of some additional
revenue streams such as those identified in Senate Bill No. 311,'° could adequately cover the
projected costs of implemcnting such a program here in the State of West Virginia.

Given the dramatic differences between public financing systems and West Virginia’s

current model, it would be prudent to proceed with caution and implement the changes on a

' Senate Bill No. 311°s proposed revenue system was derived primarily from the imposition of
“Fair Administration of Justice” fees, and varying fees on civil filings, appeals, and petitions.
These fees would have been supplemented by up to $1 million a year for three years from the
Treasurer’s Unclaimed Property Trust Fund, as well as a voluntary income tax check-off, The
Department of Revenue estimates the revenue streams identified in Senate Bill No, 311, coupled
with the systems used in other public financing models, could generate in excess of $2 million
annually.

16
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temporary basis through the establishment of a pilot program for only one of the two open seats
on the Supreme Court of Appeals during the 2012 cycle. To do so will require a division of seats
on the Supreme Court of Appeals, with one being designated for the pilot program. Accordingly,
the Commission hereby recommends that the seats on the Supreme Court of Appeals be, for
election purposes, split into numbered divisions corresponding to the number of justices (in a
manner similar to the divisions of citcuit court judges within circuits as embodied in West
Virginia Code § 51-2-1). - The creation of such divisions is consistent with the temporary and
“pilot program”™ nature of this initiative and, more importantly, will allow the Legislature to
compare and contrast campaign expenditures and third party spending between the two races and
to develop an estimate of the costs of publicly financing both seats in an election.

The Commission also recommends the creation and publication of a voter guide for the 2012
judicial elections

In conjunction with a public financing pilot program, the Legislature should also provide
for the publication and distribution of a voter guide by the Secretary of State’s office for the
2012 judicial election cycle. Voter guides can facilitate the communication of essential
information to the electorate. Voter guides also can be structured in a way to provide
information in a relatively unbiased manner and can serve as an alternative to often misleading
privately-finded advertising. Moreover, publication of a voter guide will ease the transition to a
public financing model by reducing the need for candidates to raise and spend money in order to
educate the public on théir qualifications through other media.

Other states have found voter guides beneficial. North Carolina created a publicly funded

voter guide as part of its JCRA, and in 2006, North Carolina spent $650,000 to print and mail
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four million voter guides for its general election.® A substantial portion of this cost, $148,500,
was provided by federal Help America Vote Act funds. Another voter guide success story is the
state of Washington, which published its first voter guide in 1996. Prior to the 1996 election,
two-thirds of voters stated that they had insufficient information on judicial candidates.?' After
the voter guide’s first appearance, 71% of Washington voters said that they found it an important
source of information, and nearly half of voters used it to learn about the candidates, making it
the single most used information source.”

Given concerns about voter awareness, the likely reduction in third party information
available in a publicly funded campaign, and the potential for bias or deception in third party
advertising, a properly prepared and disseminated voter guide could provide an excellent new
source of information about judicial candidates for West Virginia voters. A voter guide will not
only help to educate the voting public on judicial candidates, but will also serve to elevate the
profile of judicial elections in the public’s mind. While the precise content of the voter guide
may vary, as determined by the Legislature, a typical example may include a candidate’s name,
biographical information, qualifications, educational information, party identification, picture,

_and personal statement. This Commission recommends that voter guides be made available for

2 Circosta, supra note 14. West Virginia’s current population is less than one-quarter of North
Carolina’s 2006 population. Compare U.S. Census Bureau, West Virginia Quick Facts,
available ar hitp://quickfacts.census.gov/qtd/states/34000.htmi, with N.Y. Times, General
Information on North Carolina, available at
http://topics.nytimes.com/top/news/national/usstatesterritoriesandpossessions/northcarolina/inde
x.html.

2l Daniel Becker & Malia Reddick, Judicial Election Reform: Examples from_Six States,

American fudicature Society, (2003).
22 The difference in these numbers provides a cautionary tale. While a large majority of
Washington voters considered the pamphlet important, 57% stated that they never found the pull-
out pamphlet in their newspapers, leading Washington to create a more “eye-catching” design for
the next election. Becker and Reddick, supra note 23.”
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both primary and general elections, particularly given that many judicial elections are more

tightly contested at the primary level,

The Legislature should continue its efforts to_control independent expenditures

As discussed above, the past several years have witnessed numerous efforts by the
Legislature to modify certain perceived shortcomings in its state election.and campaign finance
laws, with a focus on at regulating so-called 527 political organizations. Yet, the State’s
attempts to reduce the flood of money from these 527 organizations into state campaigns have
been rebuffed repeatedly by the application of prior federal court decisions that restrict the ability
of states to regulate, restrict, and monitor the proliferation of independent expenditures by third
parties. At the risk of oversimplifying a complex area of law and corresponding high court
decisions, because the advertisements and campaign of 527s typically avoid “expressly
advocating” support for or opposition to a particular candidate, they often escape regulation and
disclosure requirements. Moreover, additional constitutional challenges to federal campaign
finance laws remain pending, which suggests that the Legislature should trcad carefully in
undertaking any new campaign expenditure regulations.

Nevertheless, the Commission views the rapid influx of third party money into judicial
campaigns as a significant threat to the integrity of the judiciary, and urges the Legislature to
continue to seek ways to minimize the impact of spending by 527 organizations to the fullest

extent allowed by law.
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JUDICIAL SELECTION
History and Context
Currently, every judicial officer in West Virginia, including Supreme Court of Appeals
justices, circuit court judges, family court judges, and magistrates are chosen through partisan
elections. However, recent years have witnessed an ongoing debate among legal scholars,
practitioners, and West Virginia residents as to the benefits of continuing this system of judicial
selection or whether to explore another method, such as “merit selection™ or non-partisan
elections. As the Commission on the Future of West Virginia Judicial System eloquently framed
the issue nearly eleven years ago:
Obtaining qualified, competent, fair and impartial judges is, of course, the central concern
under any judicial selection method. The ongoing debate in this State, as well as in other
states, focuses upon which selection method best serves this end.*
Of course, in focusing on which “mcthod best serves this end”, it is equally important for us to
recognize and acknowledge that the State of West Virginia currently utilizes more than one
method of judicial selection. Although the Constitution and state law requires the election of
judicial officers,” merit selection is not alien to West Virginia’s judiciary. Indeed, the State has
a constitutionally mandated appointment process for filling interim vacancies in the judiciary ~ a

process that is invoked with great frequency. As Article VIH, § 7 of the Constitution provides:

2 Although the phrase “merit selection” is a somewhat loaded phrase (with its implicit

connotation that other methods of selection are based on something other than “merit™), the
Commission acknowledges that it is widely used to refer to a process by which judges, rather
than campaigning for office and being selected by popular vote, are evaluated and considered by
a non-partisan committee (whose task is to investigate and make recommendations regarding
candidates) and-then appointed to their seat by the Governor for a finite term of years (and in
some states, thereafter subject to retention elections).

2 Commission on the Future of West Virginia Judicial System (2008), p. 58.
% See W. Va.Const., art. VIII, § 3, § 5.
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{f from any cause a vacancy shall occur in the office of a justice of the supreme
court of appeals or a judge of a circuit court, the governor shall issue a directive

of election to fill such vacancy . . . and in the meantime, the governor shali fill
such vacancy by appointment until a justice or judge shall be elected and
qualified.?®

Of particular note, approximately thirty-two (32) of the seventy (70) active circuit court
judges in the state, over forty-five percent (45%), were originally selected in this manner.”” This
is an especially significant statistic, given the overwhelming rate at which incumbent judges are
reelected.”™ As a result, it must be emphasized that at present the State of West Virginia does
indeed have a “merit selection” process for judges, one that — although formally reserved for
filling vacancies on the bench — is utilized with nearly as much frequency as the traditional
election process itself.

Unfortunately, the state Constitution offers little guidance regarding the specific
mechanics of the appointment process that it authorizes. Governor Manchin, as well as his
immediate predecessors, has voluntarily created advisory committees to ‘interview and vet
candidates and to make recommendations pertaining to candidates when vacancies arise.
Because these committees lack a statutory basis (and the uniform standards and procedures that
such codification could supply), it cannot reasonably be expected that their advice and
recommendations will engender the degree of public confidence commensurate with the role

they play.

3% W, Va. Const. art. VIII, §7.

" Thomas R. Tinder, Judicial Selection in Practice, Presentation to the Commission, Sept. 21,
2009.

2 During the 2000 and 2008 election cycle, incumbent circuit judges were unopposed in 207 of
242 primary and general elections (85%)®. Tncumbent judges also won 29 of 35 contested
elections {83%). Altogether, incumbent circuit judges won a staggering 97% of their elections,
It is thus significant that so many of the state’s active circuit judges were originally appointed.
ld.

2!
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Nevertheless, West Virginia’s primary method of judicial selection (and certainly the
primary perceived method) is the partisan election process. The advantage of selecting judges in
this manner is reported accountability to the voting public. Pointing to the “inherently political
nature of judicial decision making”, advocates of partisan elections assert that “judges have
considerabie discretion and should be heid accountable for their choices, at least at the state level
where we would expect a close connection between pubic preference and public policy[.]"*
Conversely, critics of partisan elections point to the fact that partisan elections require aspiring
judges to become immersed in partisan political tactics and alliances, and engage in extensive
fundraising efforts to support their campaigns — all of which leads to questions of impartiality
(real or perceived) and creates the possibility that judges will end up presiding over cases
brought by parties or attorneys who made donations (or, perhaps equally important, did nc;t make
donations) to their campaigns.

Emphasizing the distinct differences between the role of judges and that of legislators or
executive officers, advocates of merit selection contend that the judicial function can best be
fulfilled if judges are able to avoid the many potentially compromising facets of partisan
elections, such as party identification, pressure to take positions or stands pertaining to future
cases, and the need to raise money from third parties that may appear before the court, A merit
selection system, it is argued, frees judges to impartially interpret the law and the Constitution
without worrying about the reaction of the electorate — except to the extent that a retention
election (as is usually part of the appointment system) provides accountability to the voting

public.

¥ Chris W. Bonneau & Melinda Gann Hall, In Defense of Judicial Elections, Routledge (2008).
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As the foregoing suggests, there is a longstanding debate and inherent tension between
these competing ideals of ““independence” and “accountability,” and the best method of selection
by which to adequately preserve and foster each ideal, As some commentators have observed,
*“[blecause independence eliminates a judge's need to fear politically motivated punishments, the
property is inherently at variance with judicial accountability. Indeed, in contrast to the notion of
independence, accountability requires the public to have an important role in selecting and
monitoringjudges.””

As a result, some have urged the adoption of non-partisan judicial elections in order to
foster a middle ground between these competing views, Supporters of nonpartisan elections
contend that nonpartisan elections retain public accountability through the electoral process and
yet"‘depoliticize” the process by shielding candidates from some of the more unsavory elements
associated with traditional partisan politics. Conversely, opponents insist that nonpartisan
elections deprive voters of valuable information and frequently result in decreased voter
participation in judicial elections. Similarly, many states utilize systems in which judges are
initially appointed through a merit selection process and are then subjected to periodic
“retention” elections. This system grants many of the benefits of merit selection — including
avoidance of campaign-related bias and the chance to draw from a larger candidate pool — while
still empowering voters to remove poorly performing judges.

Recommendations

Given the relative benefits and drawbacks of these different methods of judicial selection,

and in light of the frequent utilization of West Virginia’s constitutionally authorized “merit

% Brandice Canes-Wrone & Tom S. Clark, Judicial Independence and Nonpartisan Elections,
2009 Wis. L. Rev. 21, 22 (2009) (citation omitted).
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selection” process for filling judicial vacancies, the Commission makes the following

recommendations.

I The Legislature should enhance and codify the advisory committee process
utilized to fill interim judicial xacancies :

Given the sheer number of Article VIII, § 7 appointments and the frequency with which
Governors are obligated to exercise this constitutionally delegated appointment authority, it
would be beneficial to standardize the composition and procedures of the advisory committees in
making such appointments. Therefore, the Commission recommends that the Legislature act to
codify a form of those advisory committees utilized by recent governors in order to clarify the

role of these committees and to identify and articulate standards regarding:

. the size and composition of the advisory pommittee;

. the qualifications;-terms of service and requisite training for advisory committee-
members;

) a code of conduct for advisory committee members;

. defined processes for evaluating, interviewing and vetting applicants;

. guidelines regarding materials (i.e., letters of recommendation, etc.) to be

considered by the committee;

. clear guidelines regarding those portions of the advisory committee’s work that
may be open to the public as well as those portions to remain confidential; and

. procedures for formulating and forwarding the advisory committee’s
recommendations on to the Governor and the nature/format of those
recommendations.

In particular, the Commission would urge the Legislature to look to the process currently

used, as well as look to the Mode! Judicial Selection Provisions published by the American
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Judicature Society, for guidance in establishing these standards® Although the selection of
specific provisions will naturally be left to the judgment of the Legislature, several aspects of the
judicial selection practices outlined in the Model Judicial Selection Provisions bear specific
mention.

Size and Composition of the Advisory Commitiee

The advisory committee should be composed of a diverse group of individuals
representing a broad cross-section of West Virginians, including representation among business
groups, labor representatives, members of the bar, demographic diversity, and non-lawyer
members.

Transparency and Public Participation

To foster transparency and ensure the Committee’s accountability to West Virginia
citizens, it is imperativve to encourage public access to the Committee’s work and to invite
comment from members of the public. At the same time, however, there are equally compelling
legal and policy justifications for maintaining the confidentiality of many of the materials
considered by the Committee as part of its work, along with encouraging a candid exchange of
views duting the committee’s deliberative process. Accordingly, we encourage a balanced
approach, one that permits the committee to establish by rule which proceedings and materials
(or portions thereof) should be open to the public, and which materials/proceedings contain
confidential and personal information that weighs against disclosure by any member to anyone at

any time.

3! American Judicature Society, Mode! Judicial Selection Provisions (2008).
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Recommendation of Candidates and Selection by the Governor

Under the Constitution, the Governor is mandated to fill interim vacancies in the
judiciary through appointment, and Article VIII, § 7 places little, if any, restrictions on the
Governor’s discretion in making such appointments. In establishing this advisory committee
through legislative enactment, therefore, the Legislature should remain mindful of the broad
delegation of authority that the Constitution expressly reserves for the executive. However, the
process used by the advisory committee should be designed to ensure that the Governor fulfills
his or her constitutional obligation by making a fully informed decision from among a talented
and qualified group of candidates.

At the same time, the Commission would urge the Legislature to avoid establishing
uniform criteria and requirements that the advisory committee would have to rigidly apply in
every instance. As the American Judicature Society’s Model Judicial Selection Provisions
emphasize, “[e]ach judicial vacancy should be treated individually to the greatest extent
possible.” As such, the advisory committec should retain the flexibility to address the inevitable
differences raised by different vacancies (including the composition of the committee itself).

11 If an Intermediate Court of Appeals is established, the Legislature should
authorize the initial appointment of intermediate court judges

As discussed in more detail in the following section detailing the Commission’s
recommendation for the creation of an Intermediate Court of Appeals, the Commission
recommends that the initial selection of judges for the proposed intermediate court of appeals be
accomplished via a “trial” process. The Commission would urge the Legislature to require any
such appointments to the intermediate court proceed through the recommended advisory
committee on judicial nominations and be subject to that committee’s guidelines and processes.

In formulating the advisory process for the intermediate court, however, the Legislature is not
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subject to the same constitutional constraints involved in codifying the advisory committees used
to fill interim vacancies and would thus be free to craft more detailed rules regarding the
composition and procedures of an advisory committee in connection with the consideration of
candidates for a new intermediate court.’* After establishing this process for the initial selection
of ICA judges, the Commission recommends that the Legislature defer its final decision on the
permanent method of judicial selection for these new ICA judgeships until a later date, At the
expiration of a defined period of time, the Legislature could then revisit the issue, request
additional study from the members of this Commission or a similar body, and make an ultimate
determination regarding the preferred method of selection of these judges after their initial terms
have expired.

Utilizing appointment for the initial selection of ICA judges will allow the Legislature to
evaluate the efficacy of this selection model during the span of the initial terms of these judges
before making a final decision regarding whether to continue to use merit selection, whether to
expand it to other levels of the judiciary, or whether to establish partisan elections for the
intermediate court.

There are several reasons why it makes sense for the Legislature to experiment with merit
selection at this point in time. First, recent years have seen West Virginia’s judicial system
subjected to numerous national and local press stories that have exacerbated public concern
about the potential bias inherent in partisan election of judges. These concerns suggest that it
would be in the state’s interest to at least conduct a trial merit selection program in order to better

understand its potential application in West Virginia.

32 The broad constitutional authority of the Governor to fill interim vacancies is confined to
filling vacancies on the Supreme Court of Appeals or circuit court judgeships. W.Va, Const. art.
VI, § 7. Although W. Va. Const., art. VI, § | authorizes the Legislature to create intermediate
appellate courts, the Constitution is silent as to the method of selection of judges to serve on such
courts.
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Second, the creation of an intermediate appellate court gives the Legislature a unique
opportunity to explore merit sclection without affecting any existing judgeships. By initially
appointing judges to the intermediate court, the Legislature can investigate this selection model
without having to alter any part of the present partisan election system. The Legislature is
unlikely to have a similar opportunity again in the foreseeable future and should not let it pass
now.

Third, the appointment model will expedite establishment of the intermediate appellate
court. Creation of that court will be significantly delayed if it must await the procedural work
required to organize new elections for each of the newly created judgeships. By using merit
selection instead of partisan elections, at least for the first term of intermediate appellate court
judges, the Legislature will be able to exercise substantially more flexibility in establishing an
intermediate court.

The Commission is mindful of the controversy surrounding the debate between the
election and appointment of judges. However, it is precisely this controversy that led the
Commission to conclude that the Legislature should take advantage of this rare opportunity to
explore the efficacy of merit selection. Though the Legislature may ultimately choose another

method, it may not have a similar occasion to weigh the benefits of merit selection again.
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JUDICTAL STRUCTURE AND THE NEED FOR AN INTERMEDIATE APPELLATE
COURT ‘

The Appellate Process in West Virginia

At the outset of any discussion regarding the accessibility and efficacy of West Virginia’s
appellate process, it is imperative that we offer a brief description of the Supreme Court of
Appeals’ discretionary review system and the mechanics of the petition process.

The Supreme Court of Appeals serves as the state’s only level of appellate review and
maintains a completely discretionary docket, with no appeal as of right>® The process for
reviewing petitions for appeal begins when the petitioner files a designation of record, along with
a petition for appeal containing the assignments of error, in a circuit clerk's office. The
designation of record indicates what portion of the record made in the lower court that the
petitioner would like the Supreme Court to review. The circuit clerk assembles the record for
consideration on appeal and transmits it, together with the petition, to the Supreme Court. The
petitién is reviewed as to form and compliance with the Rules of Appellate Procedure and then
docketed by the clerk's office. The petition and the designated record are carefully reviewed by
staff counsel, and a summary of the arguments is prepared. The actual petition for appeal and
the response, if one is filed, are circulated to all members of the Court, along with a summary
prepared by staff counsel. Prior to consideration of the petition in conference, each Justice
conducts an independent review of the petition, which often includes review of the record on

appeal. Members of the Court often confer and discuss cases to be considered at conference.

33 See W. Va. Const,, art. VIIT § 4,
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At regularly scheduled conferences, the members of the Court meet to discuss each
petition. Some petitions are refused at conference, and others are granted and set for eventual
oral argument. Other petitions are set for oral presentation on the Motion Docket, which is an
opportunity for petitioner's counsel to make a presentation in open court as to why the petition
should be granted. The petition for appeal and the response, if any, in cases set for the Motion
Docket are circulated to the Justices a second time. Prior to consideration of the petition on the
Motion Docket, each Justice’s chambers once again conducts an iﬁdependcnt review of the
petition, which often includes renewed review of the record on appeal. After the Motion Docket
is concluded, the members of the Court meet again in conference to discuss the cases and decide
whether the petition for appeal should be refused.or granted, in which case the matter will be
argued before the Court.

The process for reviewing workers’ compensation appeals is similar, but given the
volume of petitions filed and the fact that few novel issues are presented, it is rare that a workers'
compensation petition is placed on the Motion Docket. The petition and the response, together
with the administrative record, are carefully reviewed by staff counsel and a detailed summary is
prepared. Each member of the Court reviews the petitions individually and decides whether the
petition should be granted or refused. From time to time, as appropriate issues develop, the
Court will place a workers' compensation case on the regular Argument Docket.

History and Context

Comparing West Virginia with case load statistics from other jurisdictions with a single
appellate court reveals that our Supreme Court of Appeals one of the busiest appellate courts in
the nation. A 2006 study by the National Center for State Courts shows that the Supreme Court

of Appeals saw 3,631 cases filed that year, nearly 1,500 more than the next busiest state without
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a permanent intermediate court (Nevada).”® Indeed, “[n]o other comparable appellate court in
the country handles as many cases as West Virginia’s court of last resort.”*

Over the past twenty-five years, the Court’s caseload has increased dramatically, from
1,159 filings in 1983 to a high of 3,954 filings in 2007. In large part, this growth is attributable
to the explosion in worker’s compensation filings over the past decade and a half. However,
even after a fifty percent (50%) drop in the number of worker’s compensation petitions from
2007 to 2008, there were still a total of 2,411 filings, more than double the number seen a quarter
century ago.”® This increase in filings is consistent with comparable increases in other states
over the past several decades, leading many states to establish intermediate appellate courts to
meet tt{e increased demand on their court systems. Over the second half of the twentieth century,
the number of states with intermediate appellate courts tripled: in 1950, thirteen (13) states had
intermediate appellate courts; by 2001, thirty-nine (39) states had established such courts.”” In
the past ten years, three states with cascloads smaller than West Virginia’s (Mississippi,
Nebraska, and Utah) have created intermediate appellate courts.”®

The creation of an intermediatc appellate could complement and assist the Supreme Court
of Appeals in performing the core functions of an appellate system. As retired Judge J. Dickson
Phillips of the United States Court of Appeals for the Fourth Circuit aptly. described the roles

played by appellate courts: “While there have been various formulations, most who have

* Office of the Clerk, Supreme Court of Appeals of West Virginia, 2008 Statistical Report,
available at http://'www state.wv.us/WVSCA/clerk.htm,

3 g4
% Id
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thought systematically about the matter identify the following two basic functions: (1)
correction of error {or declaration that no correction is required) in the particular litigation; and
(2) declaration of legal principle, by creation, clarification, extension, or overruling.”39 As the
aforementioned figures suggest, an intermediate court could help the Supreme Court of Appeals
in accommodating the vast, and growing, appellate needs of West Virginia. An intermediate
court would increase the ability to address potential errors by trial courts, and could also help to
develop consistency in the law and provide additional guidance to lower courts and litigants
alike.

Recommendution

The Legislature should act to establish an Intermediate Court of Appeals

In order to increase review of circuit court decisions and facilitate the unitication and
develop;nent of the law, this Commission recommends that the Legislature act to establish an
intermediate appellate court to which most litigants will have an appeal of right. Creation of
such a court will allow the Supreme Court of Appeals to maintain a purely discretionary docket
while the intermediate court manages the bulk of the appellate caseload.

This idea, of course, is not new. Over ten years ago, the Commission on the Future of the
West Virginia Judicial System urged the Legislature to create an intermediate court of appeals,
writing:

A full time intermediate appellate court would allow the justices of the Supreme

Court adequate time to consider and write opinions that have a defining impact on

matters of law and public policy. Moreover, the creation of an intermediate

appellate court would relieve the Supreme Court from hearing and deciding

routine cases that do not involve unresolved issues of law, constitutional
challenges or public policy.

® J. Dickson Phillips, Jr., The Appellate Review Function: Scope of Review, 47 L. &
CONTEMP. PROBS. 1 (1984). See also Chad M. Oldfather, Universal De Novo Review, 77
Geo. Wash. L. Rev. 308, 316 (2009) (“Appellate courts serve two primary institutional functions
— the correction of error in the initial proceedings, and the development of the law.”),
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Similarly, this Commission now recommends the creation of an intermediate court of
appeals (hereinafter sometimes referred to as “ICA”), which court should include the following

attributes:

Single, statewide court — The Commission recommends that the ICA be a single

intermediate appellate court covering the entire state, rather than multiple courts covering
different geographic jurisdictions. However, the Commission would urge that the ICA be
structured to permit the utilization of existing judicial facilities at various locations around the
state, which would lessen costs, ease the burden on litigants located further from the seat of
government, and expedite the appellate process.

Number of Judges — The 1CA should be comprised of a sufficient number of judges,
preferably six to nine, to aliow the court to sit in panels of three. By using panels, the ICA can
dispose of a greater number of cases, thereby expediting the appellate process and minimizing
the concerns of litigants who fear that this additional step in the appeliate process may create
undue delay.

Qualifications of ICA Judges — The minimum qualifications for I[CA judges should be the
same as those constitutional qualifications for Supreme Court justices, including a residency
requirement and at least ten years experience as a member of the West Virginia Bar. See W. Va.
Const., art. VIII § 7. To increase public confidence and promote geographic diversity among
the members of the ICA, the Commission urges the Legislature to consider implementing
geographic districts for the selection of ICA judges (i.e., with a ceiling on the number of ICA
judges who could hail from the same judicial circuit or designated judicial districts).

Term - 1CA judges should serve for eight-year terms; however, the initial terms of IC

judges should be staggered (i.e., four, six, and eight-year periods).
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Initial Sefection of IC4 Judges — The Commission recommends that the initial selection
of ICA judges be accomplished via an appointment process similar to that for filling interim
vacancies in the judiciary. Insofar as the legislative establishment of the ICA would immediately
create the judicigi positions on the intermediate court, the accompanying legislation should also
specify the manner in which these vacant positions are to be filled. As discussed extensively in
the Commission’s recommendation regarding the codification of an advisory committee for
judicial nominations, West Virginia has a constitutionally and statutorily mandated appointment
process for filling interim vacancies in the judiciary.

Accordingly, the legislation creating the ICA should include the amendment and
reenactment of W. Va. Code § 3-10-3, adding the ICA judgeships to those judicial positions that
the Governor currently has the statutory authority to fill interim vacancies via appointment. [n
the initial selection of ICA judges, however, we are contemplating a similar, although distinct,
approach. When creating new judicial positions, the Legislature often defers to this existing
power and simply permits the newly created vacancies to be filled through the appointment
process. Upon expiration of the initial appointed term, of course, the judgeships are then filled
through clection. For instance, earlier this year, the Legislature amended West Virginia Code §
51-2-1(a)(17), to increase the number of circuit judges in the 17 Circuit (Monongalia County)
from two to three. The Governor was then charged with fuifilling his constitutional and statutory
duty of filling this interim vacancy in the judiciary through appointment., Similarly, when the
Legislature created the family courts in 2001, the implementing legislation expressly authorized

the Governor to appoint all thirty-five of the new family court judges.*’

0 At the same time, however, the Commission acknowledges that the Legislature has at least on
one occasion opted for a different approach and expressly provided for new judicial vacancies to
be filled through elections, When the Legislature created ten (10) new family court judge
positions in 2007, the Legislature delayed the effective dates of the new positions until January
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(i) Interim appointments, In this instance, the Commission would
urge the Legislature to authorize the (extended) application of the vacancy
appointment power embodied in section three, article ten, chapter three of the
Code of West Virginia for the initial appointments to the ICA. The Commission
would urge the Legislature to require any such appointments to proceed through
the recommended advisory committee on judicial nominations and be subject to
that committee’s guidelines and processes {guidelines and processes that we again
stress should draw inspiration from the procedure used currently and the Model
Judicial Selection Provisions published by the American Judicature Society).
Moreover, unlike the process for filling vacancies in the office of a Justice of the
Supreme Court of Appeals or a circuit court judge, the advisory process for ICA
judges is not constrained by the same broad constitutional discretion reserved to
the executive in filling interim vacancies. Thus, the Legislature is free to craft
more detailed rules regarding the composition and procedures of a nominating
committee for the intermediate court than it is if it chooses to codify the advisory
committee process for filling interim vacancies in existing judicial positions.

(iiy  Examination Period, After establishing this process for the initial
selection of {CA judges, the Commission would then recommend that the
Legislature defer its final decision on the permanent method of judicial
selection for these new ICA judgeships until a later date. At the expiration of a

defined and finite period of time (i.e., the expiration of the first four-year

1, 2009, and provided for the positions to be filled as part of the 2008 election cycle. See W.Va.
Code § 51-2A-5(c). But again, for the reasons set forth herein, we strongly recommend use of
the appointment method in this instance.
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staggered terms), the Legislature, with or without further study or input from the
members of the present Commission or a comparable body, could then revisit the
issue and make an ultimate determination regarding the selection of ICA judges.
Structuring the initial selection process in this manner would enable the
Legislature, the Judiciary, members of the bar, and the public to study the
appointive model of judicial selection without requiring a change in the
selection of any existing judgeships; to weigh its relative advantages and
disadvantages; to determine the success and continued justification for this
method of selection; and to explore the feasibility and wisdom of its application to
other judicial offices. Most importantly, it permits the Legislature to retain the

flexibility to modify the svstem of selection after four short years.

“Deflective”’ case distribution to ICA — The Commission hereby expresses its preference for a

“push-down” or “deflective” form of case distribution, in which all cases will continue to be filed
in the Supreme Court, and then the Court, upon review of the case pursuant to rules and
procedures it has established, can make a decision regarding whether to retain the case or to
transfer (or “deflect”) the case to the ICA.Y

Among the advantages to this model of appeliate structure is the recognition of the
constitutional discretion of the Supreme Court of Appeals to allow an appeal following
consideration of the record and only upon finding that “there probably is error in the record, or
that it presents a point proper for consideration of the court.” W. Va. Const., art. VIII, § 4.

Although this constitutional provision would not necessarily prevent the Legislature from

' In making this recommendation, we remain mindful of the Court’s constitutional rule-making

power “to promulgate rules for all cases and proceedings, civil and criminal, for all of the courts
of the State relating to writs, warrants, process, practice and procedure, which shall have the
force and effect of law.” W. Va. Const., art. VIII, § 3.
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requiring a newly created intermediate court to accept various types of appeals, structuring the
case distribution to the ICA in this “deflective” manner may permit the State to realize the
beneﬁts of an intermediate appellate court without running afoul of the Supreme Court’s
c;onstitutional prerogatives.

From a review of those states that utilize a “deflective” system, one can identify a handful
of similar elements in the initial processes of each: (i) The Supreme Court makes its decision to
retain or transfer the case upon the close of briefing by the parties; (ii) the courts utilize staff to
prepare and submit recommendations as to whether an individual case should be retained or
transferred to the intermediate court; and (iii) a party dissatisfied by the transfer or deflection of a
case to the intermediate appellate court may file a motion to reconsider that decision. If the
Legislature decides to establish the Intermediate Court of Appeais, we would recommend that
our Court consider implementing similar elements in its “deflective” process.

Similarly, it might also be helpful — both for the Court and litigants alike — for the
Supreme Court of Appeals to exercise its constitutional rule-making authority to identify those
categories of cases that should be retained. As a general proposition, in other states with a
deflective mode! of case distribution, cases typically retained by the highest court include: (i)
issues of first impression; (i) issues of fundamental public importance; (iii) constitutional
questions regarding the validity of a statute, municipal ordinance, or court ruling; and (iv) issues
involving inconsisténcies or conflicts among the decisions of lower courts.”? In establishing the
precise contours of the “deflective” process, the Commission would anticipate that our Supreme

Court of Appeals would identify comparable categories of cases suitable for retention, while also

2 Jurisdiction of the Proposed Nevada Court of Appeals, (nstitute for Court Management, Court
Executive Development Program, 2008-09 Phase III Project (May 2009), p. 26.

37

40


http:COUrts.42

maintaining a level of flexibility to permit the “deflection” decision to be made on an
individualized basis, taking into account the nature and complexity of each case.

In the event that a case is deflected to the ICA and the intermediate court issues a final
decision, either party should be allowed subsequently to petition for further review in the
Supreme Court of Appeals, which may be granted in the Court’s discretion.

Although this Commission recommends use of the deflective model, the Legislature and
Supreme Court of Appeals might prefer a more “traditional” appellate structure in which cases
are appealed from the circuit courts to the ICA, and then to the Supreme Court only after review
at the 1CA level. Such a system reduces the amount of administrative “screening” required by
the high court and may allow for greater refinement of the factual and legal issues in each case
prior to the initial petition for appeal to the Supreme Court. Nevertheless, the Commission
recommends adoption of the deflective model at this time based on this model’s lesser fiscal
impact, the ability to implement such a system with less disruption to the existing appeliate
process, and most importantly, the greater structural deference it affords to the Supreme Court of
Appeals.

Appeal-of-right — As noted, the Commission acknowledges that the decision to grant an
appeal is typically within the exclusive constitutional discretion of the Supreme Court of
Appeals. See W. Va. Const., art. VIII, § 4. Nevertheless, the creation of an intermediate
appellate court would be of little significance if litigants were not guaranteed one appeal as a
matter of right either in the ICA or the Supreme Court of Appeals. Accordingly, the
Commission respectfully urges that such a right be extended to all litigants either through
legislative enactment or, if necessary, as part of the development of court rules and processes for

the implementation of the intermediate court of appeals.
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Fiscal Impact - Finally, to adequately consider this recommendation, it is appropriate for
the Legislature to examine the costs associated with creating, implementing, and staffing an
intermediate court of appeals. According to figures supplied to the Commission by the
Department of Revenue, the estimated first year cost for establishing an intermediate appeilate
court would be $8,614,284, with an estimate annual cost thereafter of $7,806,784.%

In light of these figures, the Commission’s decision to recommend the creation of an
intermediate court of appeals is not entered into lightly. In the best of economic times, securing
budgetary funding for a project of this sort would be difficult, in light of the scores of important
initiatives competing for finite resources. Today, gaining approval may prove even more
daunting insofar as the current economic climate is challenging the ability of all state agencies to
maintain adequate funding levels. At the same time, however, we should avoid the tendency to
characterize the needs of our judicial system — and indeed the needs of our citizens to access this
system — merely as another “competing” program vying for limited resources, The judiciary is a
separate and equal branch of government, sufficient funding for which is necessary to preserve
the separation of powers and ensure access to justice. Morcover, it is important to keep in mind
that our judicial budget — one of three equal branches of government and the court system for all
West Virginians — comprises only three percent (3%) of the state’s entire general revenue
budget.

As an indispensable part of maintaining judicial independence and ensuring the viability

of this new intermediate court, the Commission must acknowledge the pressing need to provide

' West Virginia State Budget Office, Intermediate Court — Estimated Cost, September 29,

2009. Expanding access to the appeliate process also should be expected to increase certain
indirect costs associated with the likelihood that more parties may seek appeilate relief. For
instance, indigent criminal defendants that might not appeal certain convictions under the current
process may be inclined to do so if an intermediate court is created, thereby placing increased
strain on clerks’ offices around the State, as well as the budget of the Public Defender Services.
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secure and adequate compensation for our judicial officers. Asthe Commission heard repeatedly
during our public hearings, failing to adequately compensate our judges runs the risk of driving
experienced judges from the bench and discouraging qualified lawyers to fill the void that is left
behind, all of which will uitimately diminish the quality of our judiciary., These concerns are
particularly acute when one considers that West Virginia ranks at or near the very bottom in
salaries paid to its judges. Indeed, the National Center for State Courts’ latest judicial salary
survey (which included the District of Columbia) ranks West Virginia 45th for salaries paid to
Justices of the Supreme Court of Appcals, 43rd for salaries paid to trial court judges, and
comparable studies rank West Virginia last in family court judge salaries. Indeed, the
Commission was informed that the salary level for family court judges is so paltry that were the
Legislature to approve a $20,000 increase in annual salary, they would still be the lowest paid
family court judges in the country.

Still, the Commission would encourage tl}e Legislature and the judicial branch to wori(
together to consider measures that could minimize the fiscal impact of the ICA. Most notably,
the Commission would urge the Supreme Court of Appeals to implement filing fees for the filing
of all petitions for appeal. Our Court appears to be the only court of last resort in the entire
country that currently does not assess a filing fee of any sort.* Implementing a modest filing fee

the Supreme Court and the 1CA (with exceptions that the Legislature and the Court deem

#  State Court of Last Resort Appellate Filing Fees, National Center for State Courts, (2008),

http://contentdm.ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/financial &CISOPTR=1{5.
Currently, circuit clerks impose a $10 fee for “arranging the papers” in an appeal, W. Va, Code §
39-1-11(a)(8), but the Supreme Court of Appeals clerk assesses no comparable fee for the actual
filing of a petition for appeal. By contrast, circuit clerks assess a $143 fee on persons filing a
civil action in circuit court, W. Va. Code § 59-1-11(a)(1), and $260 for instituting an action for
medical professional liability, W. Va. Code § 59-1-11(a)(2).
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appropriate, including proceedings in forma pauperis, certain criminal matters, ete.) could be used to
generate revenue for operational support of the ICA and the entire appellate system. Similarly, other
cost saving measures should also be explored, particularly the use of existing judicial facilities

around the state to house ICA proceedings.
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THE FEASIBILITY OF FSTABLISHING A BUSINESS COURT

History and Context

While there is no immediate emergency in West Virginia with regard to the handling of
“business cases” (as defined and discussed below), such cases continue to become larger, more
complex, and more technical. Business cases often involve complicated relationships between
sophisticated corporate entities and frequently require judges to interpret intricate, multifaceted
statutes, Moreover, maintenance of a healthy economic atmosphere in any state (i.e., one in
which companies will wish to do business) requires predictability in business case rulings,
particularly where the sums at stake may be large. In light of this trend, several states have opted
to create or experiment with specialized business courts.

The intended benefits of creating courts specifically dedicated to complex business cases
are manifold: specialized training and education for business court judges would result in greater
efficiency in the handling of these cases; rulings in business cases would become more timely,
rational, accurate, and predictable; business courts could be required to publish written opinions,
contributing to the development of case law; and finally, the increase in predictability, combiﬁed
with the development of topicai case law, will result in further efficiency gains, as well as an
increase in the rate of settlement.

In evaluating business court programs, the Commission closely reviewed the experiences
of two states: South Carolina and Maryland. South Carolina’s Business Court Pilot Program,
begun in 2007, provided an excellent case study.” Under the program, three circuit court judges
were assigned to preside over South Carolina’s Business Court, These judges received specific
education and training on the handling of business cases and specific business statutes. Cases

were eligible for assignment to the business court either by virtue of their principal claims being

3 Supreme Court of South Carolina, Administrative Order No. 2007-09-07-01.
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brought pursuant to one of six listed statutes®® or at the discretion of the Chief Justice.
Qualifying cases could be assigned to the Business Court on the motion of one party (consent of
all parties was not necessary) or sua sponte by the Chief Justice. Business court judges were
granted exclusive jurisdiction over an assigned case and were required to issue written opinions
for certain dispositions.

The State of Maryland recently pursued a similar business court initiative. In 2000, the
Maryland General Assembly created the Maryland Business and Technology Court Task Force
and charged the task force with considering the feasibility of establishing a specialized business
court function within Maryland’s Circuit Courts, After extensive rcsearch and investigation, the
task force recommended “‘a statewide program with specially trained judges and mediators to
resolve substantial disputes affecting business entities, including the unique and specialized
issues involving technology,”‘"

In establishing their programs, both South Carolina and Maryland conducted extensive
research regarding the operation of business courts in other states, reviewed the procedures
utilized in the creation and implementation of these business courts, and were able to identify a

series of “best practices” that should be part of any such program:

% (1) Title 33 — South Carolina Business Corporations Act; (2) Title 35 — South Carolina
Uniform Securities Act; (3) Title 36, Chapter 8 -~ South Carolina Uniform Commercial Code:
Investment Securities; (4) Title 39, Chapter 3 — Trade and Commerce: Trusts, Monopolies, and
Restraints of Trade; (5) Title 39, Chapter 8 ~ Trade and Commerce: The South Carolina Trade
Secrets Act; (6) Tile 39, Chapter |5 — Trade and Commerce: Labels and Trademarks, When
South Carolina’s Evaluation committee recommended continuing the program in 2009, it
specifically advised against expanding its coverage to broader forms of “business cases,” such as
employment cases, breach of contract cases, unfair trade practice cases, consumer cases, and
mass torts. Report on South Carolina’s Business Court Pilot Program, Sept. 8, 2009.

" Maryland Business and Technology Court Task Force Report (2002), p.1
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The assignment of a single judge to handle all aspects of a case from start to
finish;

Development of a body of case faw through written opinions;

Management of the business court program by a single “gatekeeper” who decided
whether cases should be assigned to the business court; and

Use of the business courts as a forum to promote the use of technology.*®

Significantly, implementation of these programs required little if any additional resources. (n

South Carolina, for instance, the judges who were assigned to preside over “business court”

cases continued to fulfill their other duties as circuit court judges with customary caseloads.

Recommendation

This Commission recommends that the Supreme Court of Appeals undertake a study to

determine the need for and the feasibility of a business court pilot project similar to those

discussed herein. Questions which should be particularly studied, based on their importance in

the South Carolina and Maryland programs, include:

L[]

an assessment of recent caseloads to determine the need for such a program;

the specific subject matter jurisdiction of a proposed business court;

the ability of judges assigned to the business court to handle entire cases from
beginning to end;

the potential for judges assigned to handle businegs court cases to balance the
demands of their existing caseloads;

the content of any proposed training program;

the potential impact of requiring written opinions;

possible methods of increasing awareness about the program to interested parties;

* Report on South Carolina’s Business Court Program, at. 1-2, Sept. 8, 2009.

44

47


http:oftechnoiogy.48

ways to address concerns about “pro-business” leanings in a business court
setting; and

methods of funding and staffing the business court.
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\TE OF WEST VIRGINIA

e Ag;;EcU%ifIYE DEPARTMENT
o CHARLESTON.”
EXECUTIVE ORDER NO. 6-09

By the Governor -

WHEREAS, following the establishment of the Supreme Court othppeaIs and the State's
first conrts of limited jurisdiction in 1863, the State’s judicial system remained largely uochanged

for over g century; and

WHEREAS, in 1967, 2 committee of concemed citizensuetin Charleston, West Virginia,

to forrndlate o plan for the éstablishment of & modern caurt systesny and

WHEREA& the committee’s eifarrs led to a constitutional am‘cnéniem, known as the
Judicial Reorganization Amendment of 1974, that established the current framework of our

Judiciary; and

WHEREAS, aside from the adaption of a constitutional amiendmeat, known as ths Unified
Family Court Amendment, that croated a family court system in2000, the ﬁjndam‘ania'! eicmeﬁtﬁ of.
West Virginia's judicial system, including the populer electlon of judges dnd current appetiate

practices, have changed litle since 1974; and

WHEREAS, a2 comprehensive review of our State’s court system: may bolster publictrust

and confidenct in the judiciary: and
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WHEREAS; ‘one.of: the tundqmcmui pn:&caplcs of our representative demoeracy is ther

sam.my ofthe supmﬁoa of powers ameng;the three separate and coequal branches of govérnment;

and

WHEREAS; althoug}nﬁh Constitation vests it judiciat powr of this State solly in oar
Supreme Court of Appedls and. ts inferidr courts, the Constitution also contemplates the

participation of the lég‘isxégivfgrafgd ;qéigcéﬁye,bmnchcg in matters toixe‘hing upon the judicial sphere,

including the establishment Qﬁjmemedim@_appéllme courts, W, Va. Const, Art. VIIL, § 1; the
deciston ta conduct the clection .o‘Eijti;:eAs.ko‘p a;parl_i'san ot nonpartisan basis, W, Va. Const. Art,
VIIL, §2; the scope of thejutisdictional powersol'the Supreme Court of Appeals, W. Va, Const. Art.
VI, § 3; and the establishinentofjudicial é,iig:'uim wfithi.a ii:ze State and the number ofjudges within
any particular circuit, W. Vi, Const. Art. VIIL, § 5; and. ; !

WHEREAS; the establishment of an ihdcpcnde@t_;:@h&ni}iﬁéi&n cotnposed of former jurists,
altomeys, academics and other professivnals to examine iﬂ;S}hte?s'ceiurt‘sysﬁ:m muy result, agitdid
in 1974, in the adoption of systemic reforms that will' modernize and improve West Virginia's

judictary; and

WHEREAS, the success of a commission on judicial seform will depend upon the

cooperation and leadership of all three branches of State government.

NOW, THEREVORYE, [, JOE MANCHIN I, pursuant'to the nuthority vested inme as
the Govermnor of West V’irgihia, do liereby ORDER the Following:

1. The Independent Commission or Judicial Reform (hereinafter “the Commission™)
is hereby cstablished.

2. Thie Commission shall evaluaté add recommend proposals for judicial reform in West

Virginia.
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3, . '_rvht:;Cp_r,ﬁrbfxs;;simshail b’e;comggscd of nine persons, The Dean of the West Virginia
{Jxxive}'ﬁityicdilégeﬂvo}f L‘a}!;?ar'id ;,ffx@l’%eﬁi&_r:ﬂtﬁ?ﬁl"-tt_;e West Virginia State Bar shiall serve as ex offietn
membergofthe Comm‘:ksim; The _x-'crxg&iﬂing members of the Commissionshall be dppofited by the
Governor and shall serveat h‘i‘s‘M}l',ané pledsure. Ofthe persons the Governor may appoint to scrve
as at-will members of the Comini ssmn; twopersons shall be attorneys livensed 1o practice lawr in this
State, two persons shall be ualificed 1¢itul academics, two persons shalt be formex jurists and one
person shail be appoin’téd‘&y%ﬁ:‘(ibyéfhof to serve as Chair of the Cormmission,

4. The Guvernor may appbint a person of special expertise to sérve as Hovorary Chair
of the Commission.

5 As soon as practicable affer the effective date of this Order, the Coinmission shall
conveng to study the need for broad systemic judicial reforms including, but not Hpited to, adopting
amerit-based system of judicial seluction, enacting judicial campa;’g‘n finance refofms or reporting
requirements, creating ;xx intermediate court of appeals, proposing constitutional amendments or
establishing a court of chancety.

6. The Comnmission shall meei-at timey and Al‘océtions 10 be delermitied by the Chaif in
consuliation with the Commission members,

7. ‘The Commission shall consult with the public and receive cominent on the veed for
judicial reform in West Vieginia, To this end, the Commission may vonduet studies or surveys,
within the limits of funds allocated by the Office of the Governor for such purposes, and niay hold.
public bearings. The Commission isalso encouraged to consuit members of the judiciary, including
the Justices of the Supreme Court of Appeals, circuit coust judges, lfamily court judges and
magisteate judges; members of the State Legislature, including the Chair of the West Virginia Senate
Committee on the Judiciary and the Chair of the West Virginia House of Delegates Committee on

the Judiciary; the West Virginia State Bar; thic West Virginia Chamber of Commerce; or voluntary

associations of judicial or legal professionals, including the Nutional Center for State Courls, the

American Bar Association, the Wost Virginia Judicial Association, the West Virginia Association
for Justice and the Defense Trial Counsel of West Virginia

8. Members of the Commission shall receive no compensation,
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éxﬁbérsfmﬁi«at aineeting shall constitute a quorum.

it shau_ submn a d&.mi!ed regortof its findings and recomiendations,

akmg thh zmy propowd lgn' 3 atum e censtjimuonal amendmsents, to the Governor by November

15, 2009, Withrespect tg:rc,:ooxnmeqdaﬁm‘_\ys}hc Commission may make for the establishment of 3

neW CoUrt OF new cour(s‘ofxéc.bré int i Athie;,the»c_o‘r‘nnﬁssieh shall set:fouth i its report detailed
plans for suéh court or conrts incl'iic‘i"x;t;g_-,;éurzé_ijm ﬁiim’i;ed:m, Jurisdiction, compesition, judicial
selection and pdtential funding sxium;’é. Copless{ thie réporkshatl bé provided to the Chief Justice
of the Supreme Coust of Appeals, the President of ttic Senaie.and the Spéaker of the House of
Delegates.

It Expenses necessary to transact the business of the Commission may be puid by the
Office of the Governor with moneys allocated from the Office of the Governor's discretionary fund,
provided that. this Order may not be interpreted as requiring the Office of the Govemnor to allocare
maneys for Com‘missid;: expensey, .

12,  Executive bvanch agencies shall cooperate 16 provide the Commission with any
support stalf or office services it requires to perform its duties,

13, The Commission shall adjourn upon the completion of its report, but may be
reconvened at the request of the Governor to conduct further studics and cvaluations of West
Virginia’s judi"ciali system. If reconvened in accordance with this paragraph, the Commission shall
be camposed of the ax officie members set forth in paragraph thiee of this Order and the Governor
may reappoint, remove or appoint at-will thembers in accordunce with the qualifications
requirements for sueh membets set forth in paragraph three of this Order,

14, The Governor may remove or replace at-will members of the Commission at his

discretion.
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.havg_ hgiféugltd.:seiilnyx hanid and caused the Great Seal of the

State of West Virginia o be affs

"DONE at the Capitol, in the City of Charleston, State of West

Virginia, thisthivd.day of Apel, int the vear of our Lord, Two
Thousand Nine, emd in the One Hundred Forty-Sixth yeur of

the State,

.

By the Governor

SECRETARY OF STATE

S ———
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PROPOSED WORK PLAN
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Proposed Work Plan for the Independent Commission on Judicial Reform

L Follow the guiding principles and objectives of Executive Order No. 6-09.

In creating the Independent Commission on Judicial Reform and setting forth the scope

and parameters of the Commission’s responsibilities, the Governor articulated certain principles
and objectives that should guide the Commission’s work in the coming months. The
Commission therefore recognizes its responsibility to structure its processes in a manner that

promotes these principles and strives to achieve these objectives:

) Bolstering public trust and confidence in the judiciary.

(ii)  Preserving the independence of the judiciary, as well as the sanctity of the
separation of powers among the three separate and coequal branches of
government,

(ii)  Encouraging an objective examination of West Virginia’s court system that may

result in the adoption of systemic reforms that will modetnize and improve West
Virginia's judiciary.

IT. Secope of Review.

Executive Order No. 6-09 directs the Commission to “study the need for broad systemic
judicial reforms including, but not limited to, adopting a merit-based system of judicial selection,
enacting judicial campaign finance reforms or reporting requirements, creating an intermediate
court of appeals, proposing'constitutional amendments or establishing a court of chancery.”

Pursuant to the terms and conditions of the Executive Order, the Commission must

submit a detailed report of its findings and recommendations to the Governor by November 15,

009. Given this compressed time frame, it may prove unlikely that the Commission will delve

S e,

58



into areas other than those three broad issues explicitly identified in Executive Order No. 609,
which colloguially may be referred as:

(i  judicial selection;

(ii)  judicial campaign finance; and

(iii)  structural/organizational issues and the right to appeal.

iIl.  Ensure Accountability to the Bench, the Bar, and the Public,

To foster transparency and ensure the Commission’s accountability to members of the
judiciary, bar members, and all West Virginia citizens, it is imperative to encourage public
access to the Commission’s work. All Commission meetings will be conducted in public and
notices of such meetings will be published in the State Register in accordance with the Open
Governmenta! Proceedings Act, W. Va. § 6-9A-1, ef seq. In addition, the Commission will
undertake efforts to establish a website, which may then be utilized to provide notification of
meetings, detailed agenda items, and access fo information and materials submitted to and

considered by the Commiission in the course of its work.

1V.  Informatien Gathering.
As part of any study of this sort, it is critical that the Commission undertake a period of

intensive information gathering and data collection. However, the looming November deadline
will necessarily restrict the time — and to some extent, the methods — that the Commission may
employ to gather relevant information and collect pertinent data. Thus, unlike the study
conducted in the late 1990s by the Commission on the Future of the West Virginia Judicial
System, this Commission simply does not have the time to schedule dozens of meetings, conduct

several public hearings, or submit questionnaires to every petit juror in the state.
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One advantage we do have, however, i3 the ability to draw heavily from the research and
analysis contained in the excellent 1998 report prepared by the Commission on the Future of the
West Virginia Judicial System, along with comparable studies that have been conducted (or are
being conducted) by The West Virginia State Bar, the West Virginia Bar Association, academic
commentators, and others.

Moreover, our compressed timeframe should not prevent this Commission from taking
several thorough and meaningful steps to gather information relevant to our tasks, including the
following:

State Bar Survey.

Obviously, members of the Bar need to be given ample opportunity to express their
thoughts, comments, and suggestions regarding the Commission’s work. In light of the potential
time delays that would accompanying the mailing, distribution, and anticipated return of written
surveys, the Commissi\on would circulate survey questionnaires to Bar members electronically,
thereby permitting members to return the questionnaires more quickly and efficiently.

Written Submissions.

The Commission will invite and encourage the submission of written comments via the
mail, the Commission’s website, and during the scheduled public hearings. To this end, the
Commission will explore posting advertisements in bar publications and around various court
locations to invite such submissions.

Review of Previous Studies,

As noted, the work of this Commission will benefit from the detailed and thorough
reports prepared by those groups that have undertaken comparable studies of the West Virginia
judiciary over the past few years. By definition, these reporis are the work product of their

3
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respective studies and, as such, they reach their own conclusions and propose their own
recommendations, Irrespective of such conclusions or recommendations, however, the research
and data embodied in each will provide immeasurable assistance to the work of this
Commission.

Consultation with Judicial & Legislative Branches.

Executive Order No. 6-09 encourages the Commission to consult with all members of the
judiciary and the participation of representatives of the judicial branch is imperative to the
success of the Commission’s work. Much of the information relevant to this Commission’s
work may be obtained from the judiciary, including recent details about judicial workload, case
management; court processes, and filing trends. Moreover, the Administrative Office of the
Supreme Court of Appeals will be able to offer significant insight into the logistical concerns
that might accompany some of the Commission’s recommendations. For these and many other

reasons, it is imperative that the judiciary be invited to offer their thoughts on the Commission’s

work throughout the process, including during each public hearing. Likewise, the West Virginia
Judicial Association, a voluntary association of- West Virginia state court judges, should be
invited to share its collective thoughts on the issue before the Commission, including the
opportunity for representatives of the Association to speak during the public hearings.

Similarly, the involvement of legislators will also prove critical to this process, especially
insofar as the Commission’s recommendations may ultimately require legislative approval. The
Committee should reach out to the legislative members, including the President of the Senate,
Speaker of the House of Delegates, the Chair of the West Virginia Senate Committee on the
Judiciary and the Chair of the West Virginia House of Delegates Committee on the Judiciary,
invite their comment, and urge them to attend and speak during the public hearings.

4
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Public Hearings,

Public hearings will allow interested groups and citizens to express their suggestions,
concerns and beliefs to the Commission, The Commission will hold three meetings in different
cities throughout West Virginia. Each meeting will focus primarily on one of the three broad
issues identified in the Executive Order. Although each meeting will have a primary focus (i.e.,
judicial selection), the Commission will welcome public comment on any issue duri'ng each
meeting.

The Commmission will invite interested groups to attend these hearings, including the
West Virginia State Bar, representatives of organized labor, the West Virginia Chamber of
Commerce, and voluntary associations of judicial or legal professionals such as the American
Bar Association, the West Virginia Association for Justice and the Defense Trial Counsel of
West Virginia.

Targeted duate for end of datx collection: October 1, 2009.

It is the goal of the Commission to complete the informiation gathering, data collection
and educational phase of its work process by October 1, 2009, thereby permitting the
Commission to spend the final six weeks analyzing the information gathered, considering

options, and reaching a consensus on potential recommendations.

V. Analysis & Study.

The Commission will consider and analyze the information presented and gathered to
create a concise and comprehensive report detailing its findings and recommendations regarding

the three broad issues identified within the Executive Order. When developing its
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recommendations, the Commission will strive to follow the guiding principles and objectives of

the Executive Order.

VI.  Present Report.

On or before November 15, 2009, the Commission will present its report to the Governor.
The report will include recommendations regarding judicial selection; judicial campaign finance;
and structural/organizational issues and the right to appeal. In accordance with the provisions of
Executive Order No. 6-09, the Commission shall adjourn upon the completion of its report. To
the extent that the Commission feels that further study of the judicial system is warranted, the

report may contain a recommendation to the Governor that the Commission be reconvened.
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Independent Commission on Judicial Reform

Public Hearing — Judicial campaign finance and reporting

August 28, 2009
Memorial Student Center, Room 2W16
Marshall University
Huntington, West Virginia
9:06am - 3:00pm

1. Old Business
s Approval of Minutes from July 10, 2009 meeting

II. Qverview of current system, campaign finance regulations.

« The Hon. Natalie Tennant, Secretary of State

Secretary Tennant will provide the Commission with a brief overview of
the campaign finance laws and regulations in West Virginia,

e The Hon. Fred Fox, 16® Judicial Circuit Judge; Chair, Judicial Investigative
Commission

Judge Fox will be invited to brief the Commission on additional ethics
provisions governing judicial races and the manner in which judicial
candidates are subject to requirements not imposed on non-judicial
elections, namely the terms and conditions of Canon 5 of the Code of
Judicial Conduct,

I Regulating Independent Expenditures.

« The Hon. Jeff Kessler, Chair, Senate Committee on the Judiciary
« The Hon. Carrie Webster, Chair, House Committee on the Judiciary
Brian Skinner, Counsel, House Committee on the Judiciary

The Chairs, or their designees, will be asked to bricf the Commission on
recent legislative efforts to regulate independent campaign expenditures,
including any additional reforms currvently under consideration.
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¢ The Hon. Darrell V. McGraw, Attorney General
» Fran Hughes, Chief Deputy Attorney General
o Thomas W. Smith, Managing Deputy Attorney General

The Attorney General’s office will be asked to discuss recent federal
constitutional challenges to statutory provisions regulating certain
independent expenditures.

IV.Broadcasters’ Perspective on Campaign Finance Reform
» David Bamette, Jackson Kelly PLLC, on behalf the WV Broadcasters Association

Mpr. Barnette will offer his perspective and that of the West Virginia
Broadcasters Association on efforts to regulate and restrict independent
campaign expenditures, as well as other campaign finance regulation
involving the broadcast industry.

V. Public Financing of Judicial Elections.

The Hon. Jeff Kessler, Chair, Senate Committee on the Judiciary
The Hon. Carrie Webster, Chair, House Committee on the Judiciary
Rita Pauley, General Counsel, Senate Committee on the Judiciary

The Chairs, or their designees, will be asked to brief the Commission on
SB311, introduced during the 2009 Regular Session of the Legisiature, which
would have established a Supreme Court public campaign financing pilot
program, as well as offer their general thoughts on the merits of public
JSinancing programs.

¢ Mark Muchow, Deputy Secretary, Department of Revenue

The Department of Revenue will brief the Commission on the fiscal impact of
SB311, and discuss the projected viability of the revenue stream identified in
the bill to fund the public financing project. Additionally, the Department wifl
be asked to discuss comparable funding mechanisms used in other public
financing proposals.

» Damon Circosta, North Carolina Center for Voter Education
Mr. Circosta will describe the contours of North Carolina’s public financing
system for fudicial campaigns, as well as provide information regarding the

Jormation and implementation of the system in North Carolina.

e The Hon. Wanda Bryant, Judge, North Carolina Court of Appeals
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Judge Bryant will describe her own experiences running for elective judicial

office using traditional campaign fundraising methods and the new public
JSinancing system,

¢ Jonathan Crook, Public Policy Polling, University of North Carolina

Mr. Crook will brief the Commission on a recent poll of 1,366 West Virginia

voters regarding the adoption of a public financing program for the state’s
Judicial system,

V1. Legal Issues Surrounding Campaign Finance Reform
¢ Kenneth A, Gross, Skadden, Arps, Slate, Meagher & Flom, LLP

A nationally renowned authority on campaign law compliance, gift and
gratuity rules, lobby registration provisions, and securities laws regulating
political activity and municipal securities transactions, Mr. Gross counsels
numerous Fortune 500 corporations and political candidates at the state and
federal level. As former dssociate general counsel of the Federal Election
Commission (FEC), Mr. Gross headed the general counsel’s Enforcement

Division and supervised the legal staff charged with the review of the FEC’s
Audit Division.

Mr. Gross will offer his perspective on the regulation of independent
expenditures, the legal issues surrounding public financing programs and

other judicial campaign developments in the law governing campaign
contributions.

VIL.  Judicial Input Regarding Campaion Finance

¢ Steve Canterbury, Administrative Director, Supreme Court of Appeals

Mr. Canterbury will be invited to offer thoughts on behalf of the court system

regarding campaign finance regulation and any logistical issues raised by the
potential modification of such regulations.

¢ The Hon. Q.C. Spaulding, West Virginia Judicial Association
¢ The Hon. Ronald Anderson, West Virginia Family Judicial Association

Judge Spaulding and Judge Anderson represent the voluntary association of
West Virginia state court judges and the voluntary association of state family
court judges, respectively. Having been through the judicial electoral process
themselves, they — and their members — can provide unique insight into the
advantages and disadvantages of the current system, the merits of proposed
reforms, and the effect that such proposals could have in specific instances.

3
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YIII. Public Comment

IX. Committee Discussion & Next Steps.
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Independent Commission on Judigial Reform

September 21, 2009 Public Hearing ~ Judicial selection

West Virginia University College of Law

L. Overview of constitutional & statutory provisions governing Judicial Selection

o Professor Robert M. Bastress, WVU College of Law

Professor Bastress will brief the Commission on the current constitutional
and statutory provisions that establish and govern West Virginia's system
of judicial selection,

1. Judicial Selection in Practice

s Tom Tinder, Executive Director, West Virginia Bar Foundation

Mp. Tinder will explore the practical application of Article VIII, §7 of the
Constitution, which requires the Governor to fill vacancies in judicial
positions by appointment, including an overview of the number of current
Judicial officers that were initially selected in this manner.

IIL The “Missouri Plan” — Appointment & Retention Electiong
¢ The Hon. Laura Denvir Stith, Supreme Court of Missouri

Judge Stith will brief the Commission on the so-called "Missouri plan,” a
Judicial selection method that combines appointment and retention elections,
offer some insight into how the system works, and describe her personal
experience in being appointed and then standing for retention election.

IV. Nonpartisan Elections
¢ Damon Circosta, North Carolina Center for Voter Education

Mr. Circosta will describe the contours of North Carolina’s 2002 judicial
reform efforts, which included a switch from partisan elections to
nonpartisan elections for appellate court races.  ddditionally, Mr.
Circosta will describe the subsequent expansion of this reform to all
Judicial positions in 2004.
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V. Considering Reform —

» Dr. Rachel Paine Caufield, Ph.D., Associate Professor, Opperman Center at Drake
University; The American Judicature Society

Dr. Paine Caufield will focus her presentation on the theoretical and
practical issues surrounding judicial selection reform initiatives, as well
describe her research into the best practices for judicial nominating
commissions.

» Norman L. Greene; Schoeman, Updike & Kaufman, LLP

The focus of Mr. Greene’s presentation will be on the consistency of
existing or proposed methods of judicial selection with the rule of law,
including how such methods relate to the concepts of fudicial
geccountability and judicial independence and whether they are consistent
with a judiciary which is fair and impartial and otherwise in line with
recognized notions of judicial quality; and supplemental means for
achieving such goals.

s Dr. Tom Clark, Ph.D., Assistant Professor, Emory University

Dr. Clark will offer his perspective on judicial selection reform efforts,
largely based on his empirical research regarding the impact of
nonpartisan elections on judicial independence.

e Dr. Chris W. Bonneau, Associate Professor of Political Science, University of
Pittsburgh

Dr. Bonneau, coauthor of the recently published “In Defense of Judicial
Elections,” will brief the Commission on his extensive research into nearly
two decades of state judicial elections data.

V1. Public spinion on judicial selection
e Mark Blankenship, Mark Blankenship Enterprises.

Mpr. Blankenship will brief the Commission on recent public opinion surveys
conducted by his firm that may illuminate how West Virginian voters perceive
issues surrounding our current method of judicial selection and proposed
reforms. '
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VII. Inpat from the bar

o Allan Karlin; Immediate Past President, West Virginia Association for Justice

s Thomas J. Hurney, Jr.; Immediate Past President, West Virginia Defense Trial
Counsel

VIII. Input from Business & Labor

» Kenny Perdue; President, West Virginia AFL-CIO

o Brenda Nichols Harper, Vice President and General Counsel, West Virginia
Chamber of Commerce

IX. Judicial Input regarding methods of judicial selection.
¢ Steve Canterbury, Administrative Director, Supreme Cowrt of Appeals

Mr, Canterbury will be invited to offer thoughts on behalf of the court
system regarding judicial selection, as well as any logistical issues raised
by the potential transition to another system of selection.

» The Hon. O.C. Spaulding, West Virginia Judicial Association
¢ The Hon. Ronald Anderson, West Virginia Family Judicial Association

Judge Spaulding and Judge Anderson represent the voluntary association
of West Virginia state court judges and the voluntary association of state
Samily court judges, respectively. Having been through the judicial
electoral process themselves, they — and their members ~ can provide
unique insight into the advantages and disadvantages of the current
System, the merits of proposed reforms, and the effect that such proposals
could have in specific instances.

X. Legislative Input

¢ The Hon. John Doyle, West Virginia House of Delegates

XI. Public Comment,

XII. COMMITTEE DISCUSSION & NEXT STEPS.




Independent Commission on Judicial Reform

September 29, 2009 Public Hearing — The Structure of our Judicial Branch

Charleston, West Virginia

I. Overview of constitutional & statutory provisions

Professor Robert M. Bastress, WVU College of Law

Professor Bastress will brief the Commission on the constitutional and statutory
provisions that established the organization and structure of West Virginia’s
Judiciary, including a discussion on how the 1974 Judicial Reorganization
Amendment delegated to the Legislature the authority to establish intermediate
courts.

II. Presentation by Jeoint Committee on Judicial Selection and Reform

.

Benjamin L. Bailey, Bailey & Glasser, Charleston, West Virginia

On behdlf of The West Virginia Bar Association’s Committee on Judicial
Selection and Reform, Mr. Bailey will address the topic of intermediate appellate
courts, as well as update the Commission on the nature and work of his committee
and the other topics they have been considering over the past several months.

1L Intermediate Appellate Court

L]

*

L ]

Mark Sadd; Lewis Glasser Casey & Rollins, Charleston, West Virginia

Mr. Sadd will discuss his recently published article The Rule of
Law: Perspectives on Legal and Judicial Reform in West Virginia in which he
recommends the creation of a system of intermediate appellate courts.

Julie Terry, President, Vision Shared Inc.

Ms. Terry will discuss a recent economic analysis and proposed work plan
commissioned by her organization (and prepared by Market Street Strategies,
Inc.) that, among other recommendations, urged the State to establish an
intermediate court of appeals.

Jack Rogers, Execut