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IN" THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

DIVISION NO.3 


A..\.1ERlCAI'f FEDERAnON OF TEACHERS
WEST VIRGINIA, AFL-CIO, JUDy HALEl 
its Presidc~t. SAM BRUNETT, JEANIE DeVINCENT. 
SHELLY GARLITZ, and MIKE ROGERS, 
as representatiV'es- of similarty situati;on individuals, 

v. 

Petitioners. 
Case No. ll-CF 

ChiefJudge Phillip 
759 
D. Gaujot 

MONONGALIA COUNTY BOARD OF EDUCATION 
and FRANK D. DEVONO, Superintendent, 

Respomients. 

ORDER 

On January 14, 1014. this Court entered an Order denying the Motions for- Summary 

Judgrl1ent of both ttle Petitioners and the Responde1tts. The Petitioners' P'etitiou for Writ of 

Mandamus, Declaratory Jud~ and Injunctive ReHef was· similarly denied. This Court 

subsequently entered an Order on February 3,2014. clarifying that this action was not to be 

dismissed in its entirety, but woul>d proceed to allow the: Petitionen additional time and 

o-pportunity to address the questions of ft1cl as i-den:tified in this. Courfs previous Order. 

Specifically. additional discovery may have heen able ro provide clarlfic-ation regarding the roles 

played hy, and responsibilities of, "futervmtiooists" and "Job Co~c:hes:·1 

tn response to this Court's OrderJ the Petitioners submitted a Motion for SU1T.m1aty 

Judgrnent. and acoom.pan.ying Memorandum in. Support. on November 17. 20:14. The 

RespOfldeilts. filed a 81lpplemental Memorandum in Support of Motion fur Swnmary Judgment 

The Petitjo'llers' pleadings originaUy im;luded arguments pertaining to the hiring of"Joo C01!IChes." 
'Howevw, .!laid I1fgl1menbl are abJ;lent from the Petititm~' mLJ9t recent Motion for Sl.lll'Umtry Judgment This Cgurt 
!!hall thus IL"..rume ttmt· the- PtJtiliolW~ no longer wi~h to punrue them. 



on November 20, 2014~ and on November 24, 2014, filed a Reply to. Petitioners' Supplemental 

Memorandum in Support of Mution for Summary Judgment. Also on November 24, 2Ot4. the 

Petitioners filed a Reply t{) Responde~1ts' Supplemental M.emQi'-E1J1dum in S'l1f,port of Motion for 

SuUlilWy Judgment. 

Tius Court has conscientiously re"le\v'oo [he parties' pleadings, and surveyed fue 

perUn6I1t legallandsc-ape and hereby GRANTS the Petitioners' Motion for Summary Judgment 

Illjd DENTES the Responcients t Motion. fOf Surntnilty Judgtnen,t. 

~To!W1!AIP O'F~REv:n:w 

"A 11lOtlQU for Sllrn.mru-y judgmen,t should be gtallted only when it is clear that there. is no 

genuine issue of fact to be tried. and inquiry concerning the facts is not desiraible to clarify the 

application of the law.H SyL Pt. I, Wflliams v. Precis'ion Coil. Inc., 194 W. Va. S~ 459 S.E..2d 

329 (1995)(1.1uoting SyL Pt. 3, Aetna Cas. & Sur. Co, v. Fed. ffts. Co, ofN. Y.. 148 W. Va, 160~ 

13J S.E.2d 71Q (1963) aml SyL Pt. I, Andrick v. T01't;11ojBuc/d1anncm, 187 W, Va. 706, 421 

S:E.2d 247 (1992»). When considering a motion for sununary judgment, courts must "draw:my 

pemrlssihle inferonc:e from the underlying fncts in the light 1l1OSt favorable to the' party' opposing 

the motion.''' Pamter v. Peavy, 19'2 W. Va. 189, 192,451 S.E.2d 755. 758 (1994). Mth this in 

mil'ld~ it mus.t be stated tbat "[s}ummary judgment is appropriate it: from the totality of the 

evidence presented, the record eouId not lead a rational trier of fact to find fo.r the nonmoving 

party, such as: where the nonmoving party hrul failed to make, a sufficient showing on an essential 

element of the case ti1at it has the hutdefi to prove." Williuht.s at Syt. Pt. 2. 
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I. 	 Petitioner Arnerican Federation ofTeachers - West VirgiJuli1 AFL-CIO ("AfT') is an 
un-incorpora.ted labor organization which represents professionm;t scho04, personnel within 
the State of West Vitglnia. and it is the duly rocugnize.d reptel)'entalive for certain 
emptoyees of Respo11dent Monongalia County Board of Educatiofi C'MCBOE~. 

2. 	 Petitioner Judy Hale is the AFT President atld is authorized to act in the best iutcrests of 
its membershlp. 

3. 	 Petitioners Sam Brlll'l.ett, Jeanie DeVincent. Shelly Garlitz., and Mike Rogers are AFT 
membea'S and bring' this action on their own 'behajf and on bebalf of each and all other 
persons similarly situated. 

4. 	 Both Petitioners Garlitz and DeVincent are residents: ofMonongalia County~ West 
Virginia. 

llegiolUll Etlu.c4tiDnalSend(!f!.S Agif';1t.cle.f ("RESA~' 

5. 	 RESAs are established by the West Virginia State Board ofEducation pursoont to 
W. VA. CODE § 18-2~26. 

6. 	 There are ~ight (8) educational regions in West Virginia designated. as ~'RE-SAst" 
pu:rsuant to 126 C.S.R.. 72.2.2. 

7. 	 Monongalia County is one of several counties in RESA VII. 

8. 	 Booh RESA is estabH.sl1oo to develop', manage .and provide services and programs to 
county school systems. 126 C.S.R. 71.2.1. 

9. 	 Th.e purpose ofeach RESA i.s to: 

1. 	 Poo'Vide technical a:ssistance to I<lW performing sc:hOQ~S and school systems; 

2. 	 Provide-high G;uality; targeted sfaffdeveropment; 

3. 	 Facilitate coordination and CooperAtion among the county boards ,vithin their 
respective regions in areas such as oooperative pUfcha.'\ing. sharing specialized 
personnel, communications and tec:llIIDiogy. curriculum development. and 
operating speciltlized p:I'Ogt'A1l.1S for ~xceptiollal chfldren; 

4. 	 Install. maintain aud/ol' repair education related. technOlogy equipment and 
Mrftwar-e; 

5. 	 Receive and administer grants; and 
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6. 	 Develop atld/or impIem.e:nt any other programs or services as d.irected by law or 
tile'Stat-e Board.2 

to, The two most significant priorities for RESA are (1) tecbnical assistance and. (2) staff 
development, 126 C,S.R. 72.5.1 - S. 1.2. 

t 1. Nt RESA reg.uI.ar full-time and regular parHime personnel .are IlOll-contractual. will and 
pleasure employees ofthe \Vest Virginia BDrurl of Education. 126 C.S.R. 72.3.13.2. 

Tlte COl1tnlct Bellveen I~[CBOE tlftdRES.A Vll 

12. On September 27, lOt I, MCBOE held a regu!arty~scheduJed board meetli1g. At the 
meetingjl it took action to expend approxm1ateJy $626,426.00 from its various funding 
sources to hire ~'Inte.rventionis[8. H 

13. MCBOE's Meeting Minut~ for September 27 and O~tob~ 1It 2011. set forth its actions, 
Aaoording to the "Individual Item El.pendiru.res Exceeding $3,OOO.n which was part of 
the Abrenda for the Regular Meeting of the MCBOE on September rr. 2011, tbe 
foHow;-ng expenditures. were approved: 

1. 	 Approval of a h11mket purchase order for contracted [I1nterventionlst at Ptessl{eYl 
Ridge. 

1. 	 VENDOR: ItESA 'Ill, Clarksbur~ wV 26301 
ii. 	 F'UN"'DrnG SOURCE: Yrtle rNeglected & Delin.quent 

2. 	 Approval ofa b4anket. purchase order for contraCIOOd [IJnterventionist at Skyview. 
L VENDOR: RESA VII., Clarksburg, WV 26301 

H. 	 FUNDING SOURCES: Title 1 

3. 	 Approval of a blanket pttrC'.hase order for oontmcted [l]nterveiiltiorust at Mason 
Dixon. 

1. VENDOR; RESA vn. Clarksburg, V>I"V 26301 

it. FUNDfNG SOURCES: TUle I 


4. 	 Approval of a blanket purchase order for contracted [tJnterventiot~ist at 
Brookhaven. 

i. 	 VENDOR: RESA VIr, Cfarksburg~ WV 26301 
ii. 	 FUNDJ:NG SOURCES; Title I 

5. 	 Approv<u of a blanket purchase order for annual fee§ for tech support... in-service 
training,. w(wksoops, rep.aitst and WVElS support for FY 2012. 

i. 	VENDOR.: REBA VII. C1arksburg.. VlV 26301 
ii. 	 FUNtHNG SOURCE: Gene:t'al Funds. 

W. VA. Co-OE ~ I~2·2.6(bJ(1 Hb). 
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6. 	 Approval of a blM.ket purchase order for contracted [TJnterventionist f01" 
etemenmry and middle school studm-s. 

i. VENDOR: RESA Vu. Clarksburg. WV 26301 
ii FUND1NG SOURCES: General Funds 

14. On October 11. 2011. at a regularly scheduled MCBOE meeting, it t.ook action to expend 
an additional $27,000.00, for additional personnel positions. 

15. Specifically, blanket approval for the following was given: 

1. 	 Approval ofbhmket purchase order for job Coacll. 
i. 	 VENDOR: RES-A VU, Clarbburg, WV 26301 

16. MCBOE ··gcrteca.l funds'; induded funds generatedhyperiodic elections to authorize 
additional Levies. 

17. The contract between MCBOE and RESA vrr is memorialized by the "Agreement 
[B}etween Monongalia County Scllools and RESA 7," which was ex'ecute.d for the schoo! 
years 2{l10"'2011, 2011~2012. 

18. RESA VII's Strategic Plan} approved by the West Virginia State Board of Educati01'I, 
afil.)'Ns. RESA to employ, inter alta, "Interventionist:;" and "Job Coaches." 

19. 	"Tnterventionists~! provide personal ized ttaming to l:.iudents who arc Sf.rl.!tggling in reading 
and tnalh.. They at'e used to supplement the normal ~esson plan of the child's regUlar 
teacher. The children remain in the class for a portion of the lesson and then ate either 
pulled from the class or segregated withln: the classroom to receive suppiemental 
instruction from the "Interventionist'~ 

20. utnterventionist'i,t m'eI employed by RESA VU. oot MCBOE. Mo~t are assigned to one 
1rohool and work as little a~ t'l.iIIO and a halfhoyfS, or as much as six hours a day. MCBOE 
uses eftl1:er Title I at" general fundi to pay RESA VU ibr th.e "Interventiouiststn SeMc-es. 

21. "Interventionists" are pIDd twenty-five doUars ($25.00) per hOll!', regardless of their level 
of training or experience. They do Ilot receive benefits such as health insurance, 
retirement. paid lunch breaks) or planning periods. They are at-will employees. and have 
no right or expectation ofbeing rehired from. year to year. 

22. The method used to fin '~Tnterventionis.tj.; positions: begins when the job is posted on the 
RESA VII website. The main req1iirement fur this position is that the individttal be a 
certified teacher. 
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2:!. At times, RES-A VlJ employees interviC1.l'{ the applicant, and other times, both MCBOE 
and RESA VlI employees c.onduct joint intel.'vi.cws.. The hiring decision is ultimately 
me:de by the RESA VII Director. 

24. The Petitioller~ allege that the Respondents have violated W. VA. CODE §18A ·4-7 a~ 
specificall.y regarding the requisite hiring provisions fur "professionlll personneL" 

25•. Concerning opooing.s in established, existin& or newly created positions. W. VA. CoDE 

§18A-4-7a(.o} details the manner in which they are to be processed. 

26. MCBOE coo.tracted willi RE8A vn to provide MCBOE with B1ntcrvention.~,sts:" and "Job 
Coaches:t but these positions were: aJlege<lly not posted punm.ant to the statu.tOl..)' 
requirem.ents for the hiring -of<'professional p'ei'SQnn.e!:~ 

27. Certain MCBOE employees and.A.fT members allege that the Respondents are denying 
them the opportunity to compete fur teaching and p.rofessio:t'UIA positions in accordance 
with the statutory re:quimnents< as the hiring pmcedures contained. in W. VA. COl:)£ 
§t8A-4-7a(o} were nat fo11owed. 

28. The 	ReSlOOndents aIIege fuaJ OOilllty boards of education are statutorily authorized to 
contra(;!; with RESAs to obtmn servtl;:eg sucb as those provided by "Interventionists." 

29. The R.espondents further aHege that ".lnterveaticmists.'· are not teachers, and 8..'; such, 
MCBOE did not act in oontraventioo of its statutory duties concerning their hiring and. 
empPoymen.t. 

30. On December St 2011. the Petitioners filed their Petition for Writ oiManclalnus1 

Declaratory J.udgment and fujuncti.ve Relief to mandate MCBCE to comply vv-itb West 
Virginia·sta.te law in the hiring and treatment of'~lnterventionistsU and "Job Cooches,,,4 

1. 	 '"'Interventionists.•;'115 defined, pertbnn the duties of a ·"teacher," speci fica.t ly a "classroom 
teacher." 

2. 	 M'CBOE exists by virtue ofW, VA. COllE § 18-5-1. 

3. 	 RESA VllexlstsbyvirtueofW. VA. CODE § 18-2-26. 

4. 	 W. VA. C.oDE § lB·l-} (g) dejjnea "teachers" as "a teacher, supet.-visor. principal, 
superint-endent. public school librarian or any other pel'8(lU regularly employed f-or 
instructional purposes in a. puhlic school in this state. to 

This matter \W8 subsequad1:y rC-lfs."ign-ed to tfJis Court by ~ entered on August n,2012. 
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5. 	 A '~teacherOT has the same meaning as a "professional educa!OI,:t W. VA. CODE § ] SA-I
He). This category includes 0) classroom teachers; el} principals; (3) rupervisors; and 
(4) celmai office adm.irtistrators. W. VA. Coos § 18A-t-1(c)( 1 )-( 4). 

6, 	 \V. VA. CODE § 18A.. ]-~(c}(t) defi.ne& a "classroom. teacher" as "a professional edtlC8Wf 
who has 3 dh\.."Ct insl.ru<.."tional or counsefing relationship with students and who spends 
the majority ofhis or het time' in this ~pacity:' 

7. 	 Sc·hool personnel are c1a·ssified either as ~~rofessiona.l person.tiel" or "service personncl.'~ 
W. VA. CODE § 18A~1~{{a}. 

8. 	 "~J?rofessiona1 persoo' or ·pro.ressioilal perroooeI' means thosa persons or employees 
who moot the certification requicrenlents of the state, lioensing requireme.nts of the state, 
01' both,c and includes a professional educator and other professional emplo}'ee." W, VA. 
CODE § t&A-l-l(b). ""Other professional employee' means a pers.on from another 
p,t"otblssion who is propetly licensed and who is employed to serve the public schools:" 
W. VA. CODE §18A-I-I(d). 

9, 	 "Scrvice person" or "service personnel" are Hnonteaching scbool em.ployee[s] who [are] 
not incl'tu:led in the meaning of "teacher' ... and \-"ho [serve] the school or schools as a. 
whole, in a nonprofessio·M.! capacity. including such areas as secretarial,. custodial. 
maintenance, transportation. school lunch and aid~:' W. VA. CODE § H~A~l-l(e). See 
also W. VA. CODE § 18-1-1(h). 

10. County Boards of Education shaD make deci3iollS affecting the hiring of classroom 
teachers. W. VA. CODE §18A.-4-7a. 

11. Con~'"ming opeuings in est~'blished. existing. or newly created '~rofessional personner" 
po:mi.ons~ W, VA. CODE §18A-4-7a:(o) requires them to be processed 88 follows: 

1. 	 Soards shalt be required to post and date notices which shall be subject to the 
foUowing: 

A. 	 The notices shall be posted in oonspicuQUS working places foc all 
professional personne to observe fur at least nvt.: work:i.ng days.; 

B. 	 The: notice shall be posted within twenty wurking daY' of the 
position opeflings and shaH include the job description; 

c. 	Any ap~ial criteria of skills that are requited by the fJO.sition shall 
be specifically stated in the job description and directly related to 
the perfonuanoe of the job1 . 

D. 	 Postitlgs for vacancies made plJTSU-ant to this section shaU be 
written so as tD ensure that the Jarge..qt pos...c:;ible pool of qualified 
appHC&'I.ts may a'Pply; and 
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E. 	 Job postings may IlOt require criteria which Ilre not necessary for 
the suc.cessful performaIK~e of the job rmd may not be written with 
the intent to favor 11 specific applicant[,} 

2. 	 No vacancy shaH be filled until after the uve--day lIl'il:i:irnum. postmg period; 

3. 	 If Olle or more appHcnnts meets the qual:ificaticms listed in the job posting, the 
successful applicant to fill the vacancy shan be sel:ected by the board within thirty 
working days ofthe end ofthe posting period; 

4. 	 A position held by a teacher who is certifiec~ licensed or beth, whO' bas been 
issued 8 permit fur fuU-t[me eml}toyment and is working toward certification in 
the pennit area shall not be subject to posting if the l~tlificate is awarded witbfu 
five years; and 

5. 	 Nothlng provided herein shall prevoot the oounty board of education from 
eliminating a position due- to lack of need. 

l2. MeaOE shall hire the teacher with the highest qualification. W. VA. CODE §18A47a(b). 

U.1njudgLng all applicant's qualfficati(}~ W. VA. CODE §18A-4-7a(c){l)-(7) set.s-rorth 
the elements to consider. 

l4. '''fhe word t shall'~ in the absence oflanguage in the statute showing a contrary intent on 
the part oftb.t'llegialatutej" should be afforded a mandatory cormotation..·" SyI. Pt. 2. Terry 
v. Srmcindiw~r, (53 W. Va. 651. f71 S.E.2d480 (1969), 

15. The west Virginia Constitution sta.tes that u[tlh.e Legislature shall provide. by general 
law, f« 8. thorou.gh and efficient system offree schools." W. VA. CONST. art XII} §1. 

16. Th.e '"Thorough and Efficient ctau,<je" requires the Legislature to Hdevelop a h(gn qJmiity 
Sta.te...wide education sys-tem.w SyL Pt 51 Pauley l'. Kelly. 162 W. Va. 672, 255 S.E.2d 
SS9 (1979) (empha&is added}. 

17. "Fuhlie· education is a. fundamental constitutional right in this Stat~ and a prime functioo 
of the State govemmrot is to deveiop a mgt'!; quality educational system. an integral part 
ofwhlcl1 is qualified inSltrUctional personnel. ~[TJh.e Stalte has a legitimate interest in the 
quality. integrity and ~cie.ncy of Us public schools in furtherance of which it is not omy 
the resp<J11Sibility but also the duty of school administrators to' SC"1leetl those [in] ... the 
teaching profession to soo that they meet this standard.m Dillon v. Bd. of Educ. of 
Wyoming elY.• 177 W. Va. 145,351 S.E.2d 58 (1986) (superseded by statute) on other 
giOundsj (intemall citations omlt1ed); seea/s() SyL Pt. 3, Pa:u/~y v. Kel~VI 162 W. Va. 612. 
255 S.E.2d 859 (1979). 
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P[SCU8S~ON 

I. MCBeE was requked to hlre "Int.e~.nti.(.)nistg." p,ttt5uaHt to. the stntutl)ry 
requireme'lltf at W. VA. COilE *18A...:f..1a. 

of ~'profession.aA personnel," W. VA. CODE *18A-4-7a governs. the l:ai.ring of these positions. 

"Int.erv:entL{)nig;ts" perfur:m the duties of !l "'classroom teacher" because their primary 

respollsibility is to engage in ~4n,structional.n and "0o~ling~ relationships \w:th students. Por 

this reaS,01'1<. MCBOE, oot RBSA VII. must hire Uwm~ in accordance with the provisions outlined 

in W. VA. CODE §18A~4~7a. By failing to do SO, MCBOR acted in conttaventioo of its statutory 

duties.. 

CODE § 18A~1~1(c)(1}. Pun;llant to this code section. "classroom teat:hcrs" are professional 

educators, who have a direct instructional or counseling rela;tionsbip with students and who spend 

t'1e majority of herlhis time in this capacity. A "professional educator'''' has the same meaning as 

"teacher:· W. VA. CODS §- 1S-A-l'"L(c). W. VA. CODE § 18-{-I(g} defines 'ttoo.c:hers" as "a 

teaclier, supervisor.. principal. superim:et'lden.t, public ~hool' libraria.n (}r any other person 

reguhtrlyemployed fur instrucUonal purposes in a~:ic school in this state.·~' 

In the c,ase at bar, the nwn requirement of an "Interventionist" i8 that shethe be a 

certified teacher. Perrs' Brief in Supp. ofMol for Su..1TIm. J., Pet. For \x,,"rit of I\t1.andarou."l, Doc. 1. 

and Injunctive R.elief ("Pet'rs' Bri.ef in Supp., of Mot. for Summ. J/'), Ex. 6. Gabriel Devoo'O 

Dep. 19:6-16> May 2S, 2012 ("'G, Devono De.,.").s See also Pet'1"S' Brief in Supp. of Mct.. for 

Mr. Davooo speci£k.a~l}" ~plIDned tJ:ul,t "[t}he main qualit1c~tion that we ask. for, dDt they"r.e certified 
employees, that they hold. a teac.hilli ~itkate in the area !hat we'~ biring tbelll.flt:' 
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Smnm. J. t Exs. 5. 7, Fronk Devono DelJ. 8:8-13, May 24, 2012 ("F. Devono Dep:,.6 Dunna 

Talerico Dep. 10:12-15-24, l\rIay 24, 2012 ("D. Talerico Dep."). Specifically, "L'1terventioni-st.c;" 

require ('..crtificatio:ll tbr the level Mt which the individual is teaching. such as elemenmry~ middle;, 

and secondary sohool. G. Devono Dep. 20: 1_7.7 Though this c.ertification is not dispositive of the 

i-nquiry, it <:ertainly weighs in favor of classifying "I.nterveutio-nists" as teachers.s 

Both the genernl desc.nptions of'~lnter\!entionists'" and the job posting.;; for these positions 

teacher.n At the elementary and middle school level. «interventionists" provide support f(lf 

students. within the "'frame'Work for support for personalized learning." D. Talerico Dep, 5:20-24. 

This fl-amewotk gives "targeted, direct, supplemental support for at*risk students," who are 

identified in the primary grades. These students have leanling: deficits, and the 'f{nterven:tl:onistit 

work with small groups of them utilizing materials presGribed by the Moooagalia C.ounty 

curriculum.. The support delivered byiliese "Interventionists'" is the result of' collaboration \«tith 

the classroom teacher, school psychologist. ar..d academic c.oach in determining what the 

student's needs are and how best to support them. D, TaleriGo Dep. 6~1-15. 

"Interventionists" "Work with. students who need to have the~r acadel1'lws: and sometimes 

sQClal skins ~anced. n G. Devono Deep, 20~2t-Z4. The- ma;in: reason th.ey are hired is to help low-

Petitioners,' ¢OOOSel inqUired as to ""itel:her the "ltItetvetitionist;s'" requitemeiltS would iooltide bavtng 
".some 1dnd of training Clad certifiostiou i\:lJ professional ed\lcators." Fnutk DeVOllQ fe-Si'Oaded in the at'fi.ntIative; 

In fact. aU of the ''lnten'eftti~.. depos&! had degrees In EduCMIon, and tl1reoe ()Ut of the fuur 
"'IutervenlionisUt" deposed Oil October 14.2014, had at !¢1m: oue; Masten Degree In Educatioll- Peets' Snppliemental 
Mem..In S-upp. of Mot. for Sum:m. i. at 5,111; Debomh Sa:vage Dep.:. 6:1.()..14. Oct. 14.2014 ("D. Savage Dep"')~ 
TreVOT McI:mtyre Dep.: 6:1~8, Oct. 14, 2014; (4'. Mcfntyre Dep."); Sarah Kelly Dep.: 6:1{)"13, Ocl l4. 2n14 
("S. K.eUy Dep."); Erin Artburs Deep.: 6:2:0~7:2. Oct t4, 2014 (WE. Arthurs l)q)."), Thew depositioos ~e 
appended to Pet ':rs' Supplemental M;em. In Supp. of Mot Ibr Summ. 1. 

The Court Wl1! uge tn.e ~ "l:e::u:!wr" llfla "cla.wonm {eache<" tmen:han~ably thmugbm.tt it'! cihlcussion. 

LO 
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performing students and to work ~rith the c.Ias:sro'Om teacher. G. Devono Dep. 21:1-4. 

"Interventionists" work directly vtith the students and can remove them from their Classroom for 

additional illstnJCtiOfl. P. DevOliD Dep. 6:9-13; 12:6~12, "Interventionists" I'provid.e direct 

S11pPOlt, not direct instruction like a. classroom teaclier. The classroom teacher does the direct 

instruction,. but I'the "lntwv:entionists'] do one-on-one supportive program-based instruction with 

the students." D. Talerico Dep. 10':1.8-11 :3. 9 

Howevert this Court fmds the "interventionists'" job filnctions to be more akin to 

"instruction" as opposed to "sUppOrt,·f and specifically. more akin to the statutory di::finmon of a 

"classroom teacha~" Additionally, this Court does not beHeve that tbe concept of "SlllPpoct"" ill 

an ~c context necesSi'rlly excludes the clement of <'instructioo;'" a conclusion readily 

suppcnted by the evidence as previously discussed. Further support for the; Court's conclusion 

fhat "[ntervenn'01usts" ate pro-pGtly classified as uclasstoom te-a.chers'" is the job postings for 

£bem. At North Elementary. the following primary responsihilities fot the position are listed as 

follows: 

1:, 	 Wor.k \vitil school te:!'lIDS to develop and implement strong ins·tttJ,ctionsJ 
support and intervention models.. 

2. 	 Provide high quality imtru.ction and performance support t~ students who are 
at~riSk in readingltanguage arts. math... !lind other core co·ntent at'eas, 

3. 	 Utm.....e1det1titied scientific, research based interventions focusc.d o·n group.and 
individual student needs, 

4. 	 Assist with the implementation of the tiered intervention model ot' 
~y hWmse and targell:d s·tiJldoot interventions and [monitor] studant 
progress accordtng to prescribed proeedmes. 

5. 	 Participate in universal screenin& progress monitoring, diagnostic assessw.ent) 
and analysis of the datE to identifY students 'in need oftiered intervention and 
oencbmarking.. 

fY.u. Talerico uote~ tlliu an "InterventiOfl.ist's" responsibility in this regl:trd is "very diiThrent" from that ofti. 

~her. 
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6. 	 Maintain data-basecl documentation of universal scrooning, tiered 
intervention, progress; monitoringf diagnosti¢ assessment~ and bencft..marmg. 

7. 	 MaintAin. S.c¢urm:e and complete fi.."JXlrts and docl..l!Ilentation completed and 
submitted in a timely mat'Ulef a.q required. 

8. 	 Monitor and evaluate program goats by gtUherlng data on and reviewing the 
effeetiVCilless of core instruction. universal screenings. interventions, progress 
momtorin~ and diagnostic assessment. 

9,. 	 Attend all meetings and pro~ional development activities H assigned. 

1(). Work ooop-era"£ively and collaboratively \vith staff and parents to sbar-e 
knowledge, oon~ program. goals) develop expertise and skills. and 
imple1llent with inregrity the tiered interventkm process. 

It. lYfuintain the cCtoodentiality ofschool and student records. 

i2.l'erfurm sLlCh oilier tasks and assume other responm'bilitv as the superintendent 
'~~~_.l' te • .t!.._. • • toOf !;uilllQ1Ut: superv1SO~ may u....,m time to- tilne asstgn. 

position's primary responsibility: ;;'Provide instructional intervention for :students showing 

weaknesses ill reading and math:' Pet'rs· Briefin Supp. afMor(:, for Sumrn. J.") Ex. 1t Pg. 2. The 

previously referenood depositions and job postings make it very clear that ....Interventionists" have 

«instructional';· and "counseling" relationsrups with their students. 

Additionally; the record doe.s not indicate. not have Respondents. alleged, that 

types of relati'()t1.sh:ipSi~ As the Petitioners explrun. "luterventionists~' have a ''purely fnstructional·· 

r.elati-c-nship \wh their students, and the existence of administrative duties in th.etr jtib 

21,8; S. KeHy IXlp. 29-31; T. Mdntyte Dep. 25:5-7. 27~9-24; D. SaVi\\g0 Dep. 39:13-24. The 

f'ei'nf;" Illierm supp. of Mot. for Summ. J.• Ex. f, PJ} I. 
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Petitioner5 also rightfully point out that the statutory definition of a ,cc!.a.,sroom tea:ehcr," which 

must guide thls Court's analysis, neither mentions nor requires that a "classroom te.acher" 

perfoml bus duty, lunch duty, monitor the school's hallways, attend faculty senate or staff 

meetings. or even participate in parent-teooJ.1eT coruerootes. Pet'rs' Supplemel'\tal Mem. In Supp. 

ofMot fbr Summ. J. at it 

In. contradiction of the con-clusion lli.at ~(I.rrterve.ntioni.sts;1 are, in fact, "classroom 

teachers,N as defmed ill our State Code, is that they do not communicate with parents. D. 

Taleri-co Dep. 11 :1·}:. Additionally) Ms, Truc:ri:co explained that "'Inte1"venti{)l1ists~t "'oon't 00 the 

planning. they dC)R)t do the gradin~ they don't do the assessment." D. Talerico Dep. 10:23-11 :1; 

Pets.' Supp]emental Men1. In SUP?, ofz"lot for S'UMm. 1. at 4, ,14 (noting t.hat ·'Interventionists" 

do not detem1inc a stud-ent's grade in a class). 

Howtwer, this Court finds that the weight of the evidenct\ as previously discussed. fa.v¢:t'S 

a conclusion contrary to the Respondents; position that "'Interventionists" are not teachers. Tfiis 

Court finds that '~Interventio:nist8;' re.-<tdily meet the definition of '"classroom toochers:' To rule 

otherwise would ignore the reality of an "IntetVentionist~8" t&"'ponsibilities in fa.vor of 

fcrmalistic interpretation. 

Additionany, an argum.ent could. potentially be made that "Interventio.ni~"" are 

~i.'Ofess.ioo.a1s~·' i.ndividuals "certified pursuant to [§ 18AM 3-2a} to perform du.ties in a support 

capacity including. but not limited to facilitating in the instruction and direct or indirect 

supervision of students U'tl:der the directio.tt of a princ.ipal. a teacher or anotheil:" designated 

professional educator." W. VA. CODE §18A+8(i)(66}. Though the definition of 

''paraprofessionals'' soond..q remarknbly similar to the description of «Interventiollists,t' this Cotlrt 

COO1'lot pt'O<l>erly classify "Interventionists" as such because ''paraprofessioDf.llsu are i.nctuded in 
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the section e.o;tabHshfng employment tenns and. class titles for I~service personnel:' "SCf\1Ce 

person" or "S''¢rvice personnel" are anonteachlng school employee(s] who [are] not lnctu-ded in 

the meaning of 't«lacher' ... and who [serve] the school or schools as a who~e. in a 

nonprofessional capacity, including such areas as secretarial. custodillrl, maintenance, 

t.ra.ns:portauOO., school lunch and aides." W. VA. COOE § 18A-l-l(e}. See also \V. VA. COD8 *18

1~1{h}. It bilS already been established that "Intwventionists,$ engage in tnstntctional~ It i.e. 

teaching. relationship with students. and the definition of «service personnel" prohibits. those 

employees from teaching. 11 

B. "'lntervenl1QIl.f.sts." should be hired punmmt mW. V.-\. COOE § 18A-4-7*-

Their hiring is thus governed by W. VA. CODE §18A.4-7a because this code section addresses 

the hiring of "professional pe!rsoouel," a category which includes "protessional educawrs." 

W. VA. CODE § 18A-l-I(c)(l) defines a "classroom teacher' as Ka professiona~ educator 

who has a direct instructiOl1al or col!.rLSCUng relationship with sI.-OOentsmd who spends 111je 

majority of his or her time· in thi6> capac.ity,~· i'Profal;sloool penronnel" are ''1h.ose persoM Of 

employees who nreet the certification requirements of the state. licensing requ:irements offue 

gtat~ or both, and includes a projessional educator and other professi:onal employee," \V. VA. 

CODE § lSA..l .. l(b) (emphasis added~ Statutorily, openings in establhhed, ex1sting, or newty 

created profession!U personJ1el poswtioo:s~ shall be processed as follows: 

1. 	 Boards shall be- required to- post and date notices which shall be subjet.1 to the 
foHowi1'lg: 

II One of the defutitfons·of"instcuct" Is to "give knowledge to; te&Ch. l.nI.in,." rutd one of !lb.!! dd'initimiii of 
"iMtructiOl1" 1& ';;be attioll,.l)metioo, or profession of teoehing." [n met, IIt1 "lilstru:etor" is defined M a "I:cal.':ilet." 
MERRlAiV!-WEBSTER.'S COLLEGIATE DICT!ONARY 649 (11th ed. 20Cl3}, 

II However, this Cowt finds dIe law to be contradictory here because "seMce pers.onnd" fU'e .defined as. non
teilCblng emp'ioyus, yet "pll!~rofessionaIs." a cutegory of "servroe ptll'SOi'illel," facilitate irultructio'i1., a. word with 
the SlUlle meMilllg as '''teaching.'' 
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A. 	The notices shall be 1)03tOO in. consp~cuoU$ working places for .ali 
P'fofessiona.J personnel w observe fur at feasr t1ve working days; 

B. 	 The notice sha.H be posted witjun twenty working days of the 
position openings and shall include the job: description; 

C. 	 Any special criteria Q1l' skins that are required. by the position shaH 
be specifically stated in the job dest-TIption and d1rectly related to 
the performance of the joh; 

D, 	 PostUngs for vacancies made pursuant to tms section shall be 
v.'li.ttm so as to ensure that !he largest possible pool of quaJified 
applicants may apply~ and 

E. 	 Job postings may not tGflttire criteria which are not necessary fur 
tM 8.uc:-cessful perfUl'l'IlallOO of the job and may not be written with 
the iO;teilt to favor a specific a.ppticant[.j 

2. 	 No vacancy shall be filled lIl1l1il after the five--day minimum posting peri~ 

3. 	 If one or mere applicants meets the qualifications listed in the job posting. the 
s.uc¢es...~ applicant to fill the vacrul<:Y sbaH he scla;ted hy the hoard within the· 
thirty working days ofthe end of the posting period; 

4. 	 A tXlSitJon berd by a teacher who is certified., licensed or both, who has been 
issue.d a pennit for fu.ll4im~ empl:oyrnent and i,s, workmg to"Aorard certification in 
the permit area shall not be subject to· p~i.ting if &e certificate is awarded within 
five-years; ruld 

5. 	 Nothing provided herein shall prevent. !he county board of education lrom 
eiiminating a position due to lack ofneed.l: 

elements to consider, and. the teacher with the highest qualificruion shalt be hired. W . VA.. CODE 

§18A-4-7a(b). 

[n the case at bar, RESA VII conducted the hiring of the ('Interventionists:· as opposed to 

MCBOE.. 14 which W. VA. CODE § I&A-4-1a(ll) mandates. This se<.~ion refers to the actions to be 
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taken by <'a county board [of education] I" and expressly absent from the statutory language is the 

delegation: ofmting to- another entity, such aq a RESA. Put very simply, MCBOE contracted out 

the biring of ~1ntetventionists.;-· t.o RES A VIr. Job posHngs fot' "Interventionist" positiot1swere 

c:reated, and posted. by RESA v1I~ not MCBDE. O. Devono Dep. 10: 15-1 1:2. fnterviews: could 

be conducted by RESA VII; MCBOE. or a ffiLl:ed team of both entities; but the ultimate hiring 

decision was madie by RESA Vlt G. Devono Del'. 14:11-15:4.. ·'.lnterventionists" are, in fact,. 

RESA VII employees. G. Devon{l Dep. 15:3-4,8-]7; Pets.' Bri-efin Supp. of Mot. for Sum:m. J,;> 

Ex. 2, Pgs. 1·2. "'iiterventionists'; were not h.ir~d pursuant to the statutory procedlll"eS as set forth 

in. W. VA, CODE § t8A-4-7a. Fl.lTther~ the record does not indicate that an "Interventioo.isf.' 

apillicmt'3 quaHfications were evaluated based upon the criteria to be considered pursuant to W. 

VA. CODE ~ l8A4 ..7a( c)( 1 }(7). 

The Respondents. argue that "'ltlhe:re 18 c.ertainly no legal authority tor the proposition that 

RESAs are prohibited from hiring mstructional pmonneJ to support the efforts of the county 

boards of·education tiwy serve.·~ R,e."iptfs,' Reply to ·Pets.' SU1)plemertW Mem. lu Supp, of Mot. 

for Summ. J. fit {. This Court disagrees. First, though it i81:roC that pursuant. to 126 C.8.R 72.5.1t . 

one of th.e two nlost important responsibilities ror a RESA is to 't[pmvide} high quality. targetoo 

staff oovel'opment designed to enhance the performa:!lce a:nd progress of students/' this- court 

does not believe this responsibility includes the express authorization of a RESA to hire 

"classroom teache~" which l~lnterventiol1Jstd· are. The Court in Slate ex ret. Bone.r v. Kano;w1ul 

Cauluy Board ofEdu.Ctllion voiced a stmila: coneem. finding "compelling and dispositive" "the 

absence of any a.uthorization within the statutes that would permit the Board to depart from the 

14 The- cO!lt.mCt betweetl. MCBOE !lad RESA vcr was ll:Miluria~d in the iiAgrt;clll.lmt. {BJ,ctween 
Monougalia County SchoOfs and RESA '],'. and RESA VII's Strategic Plan, approved by the West Vugirua Board of 
Education, illroWf it to employ "frttecv-entioillsa" llJ1d "Job Coaohes." 
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statutory requirernents for any parti:cular area of instruction." 197 W. Va. 176, J86, 475 S.E.2d 

176, 186 (l996). In the ca.,~ at bar, our Legislature has expressly provided for the hiring of 

"professional personnel" jn §18A-4~7a. of o·Ur State Code. ff 126 C.S.R 12.5.! is read to peliuJt 

the hiring of "classroom teachers" by a RESA, the statutory provisions governing tile hiring, wld 

emplOynlen~ ofteachern in this Stnte wO'uld be virtually eviscerat.ed. 1$ 

Second, the COl'l<:ept of asupport," whkh the Respondents reference, does not hnpIy the 

ability to hire, Though estabHshed ''to provide for high quality, cost efi'ectiv'C education 

programs and services to students. schools and: school systems," l& providing services and 

programs does not imply "hiring" as was done in this case. This concept is ex..pressly absent from 

the delineatic}fl of a RBSA's PurpDse~ W, VA. CODE § lS-2-26(b)(1)-(6).11 The Legisrru:ure has 

alroady- 8:pecifical~v addressed hiring of school personnel, both prof.es,sional and servicet in other 

parts of the State Code. 

Third, the '1.mtrnctional personnel" to whom the RespOtliicllts refer ate "professional 

pe.rso!lllel," speL.wcally teachers, mtd the Legislature· has made very clear who is to hire !:h~e 

employees. and how they are to be hired. 

Last, though the State Board of Education is authorized to enter into CO-tltt:acts for 

progrn:rrts, services., and fadlities pn);"ided by public and private a.gencies". t& the c(mient of these 

contracts undoubtedly cannot supers;erie a Board's lep;i's/alive{v enacted obligations. The contract 

IS In fac.t, (;(lficeming tliix ~ ofseT>'ice M de-taikd in aESNs Sttategk PUm, there r~ not a iUngle meutii)l1 of 
bir~ in.general. let alone the hiring ofteacbers. RBSA Strat~ Ra1'l:. P~. 9 . 16. 

16 W. VA. CODE § Itl-2-26(a). 

11 Pw:'mmnt to W. VA. COOE § 18-2-:26(c)(1)(C), the rule estab~ RESAs was to provIde ft)t !l uuifmm 
gt)vetllanCe stnaonare fur the agencies contaimll',J "{P]rovisions for tM agencies to enaploy other lid, as MC.:sl!Iary. 

with the approval. af tire state board and \IPOO the recommendation of the executive director:' The Court im:crpre15 
this provision to weanRESA staff. a8 o,ppoHcd tu IIChooI personnel such as the "lntenrentionists" at Issue bere. 

III W. VA. C'.QDE.§ 18-2-27. 
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between MCBOE and RESA VII to provide "Interventionists" for Monongalia County Schools is 

memorialized by the "Agreement [B]et\¥een Monongalia County Schools and RESA 7," which 

was executed for the school years· 201o..WT! and 2011-20U. Pet'rs' Brief in Supp. of Mot. fur 

Swnm. J., Ex. 4. RESA V1Ps Strategic Plan. approved by the West Virginia State Board of 

Ed~lcaHon. allows RESA to employ. inter alia, <'Interventionists." A strategic ptlIDl, 110 matter 

Irow widely endorsei does not usurp statutory obligations, Ncitlte& the cotItract with REsA nor 

RESA's StratC2ic Plan s.upersede MCBOE's, legislatively enacted obligations, specifically those 

requiring it, and not another ent£ty" to Wre ''professional personnel," which includes ~'cIru;sroom 

teachers.)~ W. VA. CODE §18A-4-7a(b), 

The Legislature was very clear that county beards of education are to hire "professlonaJ 

personne!/' an employee category that includes "classroom teachers." It is bedrock principle that 

"[tJhe word 'shall'. in the absence of language in the statute sho:'I,J..'1ng n contrary intent on the· part 

Qfthe tegislatu~ should be a.ffilrded a Inailldatory c(mnotati.on:'t Syl. Pt. 2. Teny v. Se:ndndi·....er. 

153 W. Va.. 651 t 171 S.E.2d 480 (1969). Pursuant to W. VA. CODE § 18A+7a(a). oountyboord..q 

obligation on behalf of MCBOE il$ thus mcmdatfJty. By failing to conduct the hiring of 

I<fntel'Vet1tionistsn pursuant t<) the- requisite West. Virginia Code provisions as previously 

discusse<t MCBOE has shirked it~ statu~ory responsibilities. 

I~ This· code s«tiQIl not>:s that decisions sball be made on the basis of the applicant mOl the bi,gbest 
qualli:ieado:ru;, for those "professlo.ua.1 persoruld" other thmil "ctas8foom tead2m." l-!O\\'e\'Cf. &e .section 
innnedia:tely foUowittg. ~L~ms. mat the srune· cous.idetation is Ul be lalken into accotmt for the hiring of elassroom 

;._ -teach~. a category Ofprofe&llLOua1 pet1Oilnel. W. VA. COOE *18A-4-1a(b}. 
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1L l\'1:CBOE has. nnt ~dh~ed to its statutory" n:nd C.'Ol1stituUOUal, duty to pmvide its 
dtildr:en with tht!' m:ost qnaIJfiecJ; edu-eators; 

MCBO£ has esche\\i'ed its responsibility to provide its students with the most 

qualified educators by circumventing: the statutory procedures for the hiring of, and providing 

benefits to-; "cb..qsroom teadters."· The Legislature is mnndate-..d to p-rovide Lor a thorough Md 

efficient system of free schools. \V. VA. CONS't. art. Xllt §J. The, i'Thorough and Efficient 

Clause" "requins the Legislature to develop a high. quality State.-wid.e education system." 

Syt Pt. S. Pauley v. Kel~v. 162 W. Va_ 672, 255 S.E.2d 859 (1979) (empbtlsis added). UPlJblk 

education is a fundamental constitutional right in iJ'ifs Stnte~ and a prime function of the State 

government is t<> develop a high quality educational system, an integral part of which is qualified 

instructional personnel. '[TJ11e State bas a legitimate interest in the qllillilty, mtegrity and 

efficiency of its public schools in furthemace of which. it is not only the resl'onsibility but also 

the duty ofschool administrators to screen: those- [in] •.. the teaching profession to see that they 

moot this standard ... • Dillon t'. Ed. ofEelue. of Wyoming Cry.. 177 W. Va. 145. 35 I S'.E.2d 58 

(1986) {superseded by statute; on other grounds}~10 (itlterna1 citations omitted) (emphasis added). 

Pmsmmt to W. VA. CODE g18A-4-7a(b). MCBOE sllall hire the teacher with the highest 

qualificatiClu, 

A. 	 FaUi:ng 't$' adhere to the stata:tory ltirlng prQVlsioDS fO!" ''''classroom teaeh:ers'" 
undercuts the Lewna:tnref!! dedr,e to provide 5thld~n:ts witu tile. m.ost qualified 
educators. 

In the case at bar, MCBOE bas abdicated its hiring of '~tetlcberg" to R.ESA~ which has 

Ul'ldemrined the statutory provisions meant fa ensure thai the most qualified individl.1:ah teach our 

State's children. As the Petitioners axplmn, the statumry hiring procedure for "classroom 

teachers:' which this Court has determined "Tntervelltionigt,S" to be, "is a clear manifestation of 

Thi.s concet'lled (he use of ~ority in hiring decisious. 
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the Legislature's desire to attract the most qualifled appHcants~" Pet~.' Mot. for Silrmm. 1. at 17. 

As !:be Petitioners note, openings for "profe~ioool personneL." ,,\fwch includes '~clas:srooflll 

teachers;' are to be posted for a certain period of time and in oonspic'Ut}us toeettions for 

''professiorlal per.sonnel" to observe., special skHls. or criteria are to be listed, postings sbould be 

\vritten to- ensure iliat the '''largest pool" of qualified applicants applies, tl11d favoritism is 

forbidden. Pefrs' Supplemental Menlo In Supp. ofMot for Summ. J. at 12.> citing W. VA. CODE 

Additioo.ai!y; and perhaps most gigni.ficanHy~ the Legislature's intent to a:tt.ract the most 

qualified applicants is evident when one reviews the criteria a s,chool board is to oo'nsider in 

determining which applicant is the most qualified. p1lX5Uant to ft~ obligation per W. VA. CODE § 

18A-4-7a(b). Howevet'T the record doos not indicate tlw the Respondent considered the criteria. 

contained within W. VA. CODE § 18A-4-'ia(c)(i}-{7). Specifically. the Petitioners· note that the 

Respondent has. not considered (1) appropriate certification Of" licensure;:!1 (2) arl10Ufl.1 of 

experience relevant to the position or relevant teaching experience in the stlbj«t ~; (3) the 

amount of course work. and/or degree level rn the relevant field and degree level generally; 

(4) academic achievement~ (5) relevant specialized training; (6) past perfonnan-e-e evaluations; 

and (7) other measures at' indicators of the &-ppUcruit'g relatiV{l qualifications. Pet'rs\ Brief in 

Supp. of Mot. for Summ. 1. at 16. Certainly. education, experience, and accndevement a.re a.11 

h~ghJy relevant to determine which applicant is most qualified fo,r a task as delicate and 

paramount as educating OUr yout:h.. particularly our needy youth and thM¢ chifdren re.quiring 

specialized attention. 

2f However, it bas been esmblL'lhed lhat the m.atn reqw.n:me.nt !br an ·'Tnterventioni....q" position was that th~ 
indm<huu be a cet'ti.fied teacher. See Pe.t'l'll· Erlef iu Supp. ofMoL ful'Summ. J ... Ex. 6, G, De\''OOO Dep. 19:6-r6. 
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In fact.. the only qualifications required for the ti:u:ee (3} "Interventionist'" positions for 

one school in Monongalia. County was uBementary or Middle School Tee..~hef Reading," Pet'rs' 

Briefin Supp, of Mot. for Summ. J., Ex. 1, Pg. l. SimHarly. the cflfy qualification requfred of 

another MOllon.galia County "Interventionist" was i-IE1ementary Education; Reading Specialist 

Preferred.~ ld. at 2. These sparse r.eqldren1fTL1s are undou.btedly a far cry from those m1dcu1ated 

by the Legislatu.re~ undeniably intended to ensure that the best and the brightest ate hired as 

Udassroom teachers;"n in. furtherance .our Legislature's constitutional responsibility to provide 

for a thorough and efficient system of schools. By faiting to apply the statutory factors to hiring 

evaluatiow, MeBOE is not ensuri1'lg that the most qualified applicants are teaching this State's 

childt~ in the manner dictated by the LegisLarure. 

B. 	 Fa.umg to provide the statuto,ry beaetfts paclmge to '''In.terventionists ..~' wfl,e are
"etas.ttt)$:nt. teacben," unden.mu the Legmiaf~'s doesire to provide student! with 
tlte- most qusified e4lu::a;f;@rs. 

"Interventionists," wbo are ··classroom teacherg," a. c.ntego!'y of "ptofes-sioo.al persollne1t 

shcruld have been entitled to receive the statutory benefits as detailed in W. VA. CODE § 18A-4·1 

et seq. These benefits are certainly 1"81i of the Leg!sla:ture's attempt to attr.act the best and 

brightest applicants for (~c1assroom teacher" positions,> and failing to provide them to 

"'Io.terventionists,f is another example of IvlCBOE failing to fulfill its responsibility to ensure the 

most qualified individuals instruc;t our State~s children. 

The Petitioners contend that the statutory benefits per \V. VA. CODE § 18A-4-1 et seq. 

provided to "professional personnel," a category that includes "'cla.'4S1"oom teachers;" are intended 

to attract the best and the brightest, or most qualified, individuals to--teaching positions wi1hin 

;U In I'lUIkmg this observation, this Court .is in no \'Vliy intt:ndW.g ro imply ilia.! the "futeEVentioitisls" who were 
hired did not do theiir jobs well. Rather; this COW'!. wisheK tOo make clear that the Legisl..atut-e bI15 cJev¢loped specifiic 
criteria to fm!lll.nl fuat the mOg( ql.lsiified ll.ppliC.ams ate lured as "cla;gSl"oon'\ t-e¥hers," W the ilttUUtory birirlg 
procedures must be roHo\\-ed. 
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t~is State. Pet'rs' Brief in Supp. of Mot for Summ. .1. at J9, This Court agrees. C~rtainly. not all 

individuaEs base their employment dtlcisions on put'ely' economic concerns. fkrwever, it is. 

reasonable to infer that in the CRse of "classroom tea,cners,'" the Legislature desir«i to us.e such 

factors as part of its e~ to attract the most qualified applicants. [t cann.ot legitimately be 

argued that Ii competitive salary and benefits package would not weigh in favor of a given 

position. 

In fact, the \Vest Virginia Supreme Court has spoken to the potential adverse 

consequen-ces of reduced: benefits for those in teaching positions in this State. In State f.x reI. 

Boner 1'. Kanal·rha Co.unty BQard ofRducation; the Court observed that "the tong~tcrm effect of 

offering reduced benents for LhoudYl teaching positions oould result in the filling of [the 

homebound positions. at issue] with individuals who are less competitive under the statutory 

criteria established for hiring." 197 W. Va. 176, lSOr 475 S.E.2d 176, H!O, n.l2 {1996}. 

Attl.cuIating similar COn.cem.9 raised in Boner, in which full-time teaching positions were 

eliminated in favor ofhoUl'ly instructors; the Petitioners ex.p[ain that in the ca..'l.e at bar, "the most 

qualified appHcants are not nearly as like!y to apPlY fur the ('Interventionist' j positions because 

the most qualified wotdd 'have to take a cut in pay, lose medical benefils, and all other benefits' 

attendant to being employed by !1 COWlty board o.f edu.cati.on:~ Pet'rs· R6ply Brief in SuPP'. of 

Mot for Summ.~ 1. at 10 (citing Boner, 197 W. Va. 170, 185, 415 S.E.2d 176. 185 (1996). 

Addvtioo.a11y, "ex.periel.ilced teachers could nut invoke (and wotild not conti.nue to accumulate) 

their sooiority rights to secure: the p'Os1ti-ot'l." [d. Failing to provide "Interventionists" with 

s.tatutory benefits deals anotJ.1er blow to th.e Legislative requirement that the most' qualified 

fndividuaLs teach our children. 
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In applying the requisite standard of review in a Slltlimary judgment action, tius COurt 

finds that flO ge1lUine issue of m.aterial. fad exists con,centl.l1g whether or not "InterveniiQ1lll>ism 

are '~ctassroom teachers." This Gourt finds that they are, pursuant to the statutory definition 

contained in W. VA. CODE § 18A-l-l{c)(l). They perform the duties of a "classroom teacher' 

and have a diteCt mstnlctional or ooUfl:seling relationship with theil' students. The record in tlli$. 

case do.es not indicate that they spend the majority oftheir time lt1 imyother capacity. 'This Court 

cannot find that ...Intervention.ists.... can be classified a.<Il ('service personnel'" beca1!lSe these 

employt!es have non-teachin.g positions. As "cfa.";sroom tea.chers," "Interventionists" should have 

been hired pursuant to the procedures co,nta.ined in W. VA. CoDE § 18A-4-7a, Cfititled· to the 

benefits oontamoo in W. VA. CODE § 18A-4-1 et Jleq. Neither occurred in this case. as MCBOE 

abdicated its, statutory responsibility to hire "classroom teachers" to RESA, In dOing so, MCBOE 

hi3S shirked it statut.ory1 and col1stitutiol1;al~ respcm:sibillty to provid.e the children of this State 

with the most quaUfied Hclassroom. teachers." The h.irlng criteria to be considered in d.eterm.ill;ing 

the moot qualified applicant., and the benefits t.o which ··classroom. teachers" are entitled;. are 

measures put in place to e.nsure that the most qualified instI'UCt our children, 

Despite its ruling in th:i>s case., this Court wishes to express its opinion that the 

"mtet"Ventionists'W are undoubtedly an asset to out State's children. moo. there was no dispute 

that the services "Interventionists" provide' are "necessary," Summ. J. Hr'g, May 18. 2015 

(emphasis added). As the record has made clear, "[tJhe opportunity to deploy multiple part-rune 

interventionists. rather than a fewer number of regular ful1~time employees. reswts in the ability 

to offur services to a significantly greater num.ber of students during: a school day," Resp'ts' 

Supplemental Mem. in Sup-po of Mot. for S\.i:tiUll. j, at 3 (citing D. Talerioo Dep. 13~ 17, 40). 
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'''This circumstance exists by virtu.,e of greater flexibility in scheduling multiplo interve-ntio.rusts 

in more than one cla...sroom during the same time period." Re.lllp'tf Supplemental Men:t in 8upp. 

of Mot. fur Smnm. J. at 3. This befng said. it is highly unfortunate that the existing number of 

"Interventionists" in our schools \'vHl likely be rednced, due to budgetary constraints. 

This Court is bound hy what the law is. not wb~t it would have it be. As much as the 

Court would have wanted to see a different outcome. as it cannot help but fuel that this. State's 

students 'INt11 end up being the losern in this case, the law cannot be- re-written,. nor can statutes be 

interpreted tn a manner inconsiste-nt with the plain mea11ing of the words therein. Vankirk v. 

Young, 180 W. Va. 18. 20, 375 S.E.2d 196, 198 (1988). nus Court's personal opmion aside. 

''[it certa±nly] does not sit as. a supcrle,glslatillre.,,, It is the duty of the legislature to conside!' faots., 

establish poHcy~ and embody that policy in legislation. It is the duty of this court to enforce 

legislation unless it rullS afoul of the State or Federal Constitutions." Boyd v. lifC!rritt, 177 W. Va.. 

472, 4741 354 S.E.2d 106. lOB (1986). This Court has put forth Us most eame..~ attempt to 

reconcile the facts of this case with the law. law which has proved itself to be vague and even 

contradictory in places. 

For the foregoing. reasons, the Court ADJUDGES and ORDERS. as follows; 

i. The Petitioners' Motion for Summary Judgment is GRANTED. 

2. The Respondel1tst M-otion for Summary Judgm.ent ts DEl\!JED,. 

3. The Circuit Clerk is. directed. to provide copies of this Order to aU oounse1 of record. 

~JEAH FRlENDf CIRCUIT ClERK 
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

AMERlCAN FEDERATION OF TEACHERS -
WEST VIRGINIA, AFL-CIO, JUDy HALE, its 
President, SAM BRUNNETT, JEANIE DeVINCENT, 
SHELLY GARLITZ and IvlIKE ROGERS, as 
representatives of similarly sitUated individuals, 

Petitioners, 
v. 

Civil Action No. l1-C-759 
Judge Gaujot 

MONONGALIA COUNTY BOARD OF EDUCATION 
and FRANK DEVONO, Superintendent, 

Respondents. 

ORDER GRANTING RESPONDENTS' MOTION FOR STAY 

Respondents, The Monongalia County Board of Education and Superintendent 

Frank Devono, moved this' Court to issue a stay of its June 9 ~ 2015 Order granting Petitioners' 

Motion for Summary Judgment and denying Respondents' Motion for Summary Judgment 

pending the disposition of an appeal of this Court's decision to the Supreme Court of Appeals of 

West Virginia. For the following reasons, this Court GRANTS Respondents' Motion for Stay: 

1. On June 9, 2015, this Court issued an Order granting Petitioners' Motion 

for Summary Judgment and denying Respondents' Motion for Summary Judgment. 

2. West Virginia Rule of Appellate Procedure 28(a) provides that "[a]~y 

person desiring to present an appeal under Rule 5 may make an application for a stay of 

proceedings to the circuit court in which the judgment or order desired to be ·appealed was 

entered." 



3. Respondents state that they intend to appeal this Court's June 9, 2015 

Order; therefore, Respondents have requested a stay during the application for and pend~ncy of 

their appeal. 

4. The Court finds that Petitioners will not be significantly harmed by the 

issuance of a stay. Should Petitioners ultimately prevail following the appeal, Respondents 

would not be able to use interventionists in Monongalia County S ~hools unless they hire the 

interventionists as classroom teachers pursuant to West Virginia Code § l8A-4-l, et seq. 

5. The Court finds that Respondents will be substantially hanned if a stay is 

not granted. Respondents state that they will be unable to retain all interventionist positions if 

they are classified as "teachers" and subject to the procedures set forth in West Virginia Code 

§ l8A-l-l, et seq. If the stay is not granted, Respondents will not be able to use interventionists 

in Monongalia County Schools"unless significant funds are expen~ed to comply with this Court's 

Order, even though this is an issue of first impression and the final resolution of this matter on ... ~ ...... 

appeal may hold otherwise. Respondents will also lose valuable services and support that it 

"receives from Regional Education Service Agency ("RESA") VII because. under this Court's 

Order, it cannot contract with RESA VII for an interventionist's services. 

6. Respondents have also made a strong showing that there is a likelihood. 

they could succeed on the merits. As previously noted by this Court, the law surrounding this 

issue is "contradictory." Order, p. 14, n.12; Given the contradictory nature of the law, 

Respondents have advanced three arguments that demonstrate a showing that they may succeed 

on appeal. First, Respondents argue that county boards of education are explicitly authorized 

under West Virginia law to contract with a RESA to collaborate and implement a strategic plan 

to assist schools and their students. Therefore, Respondents argue they hiowe authority to contract 
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with RESA VII for an interventionist's services. Second, Respondents contend that the Supreme 

Court of Appeals of West Virginia has not prohibited a county board of education from 

contracting with non-employees for professional services. In State ex reI. Boner v. Kanawha 

County Bd of~duc., the West Virginia Supreme Court of Appeals stated that the case did not 

"present the issue of whether school boards may contract with non-employees for professional 

services." 197 W. Va. 176, 180, 475 S.E.2d 176, 180, n. 14 (1996). Indeed, the Boner case 

prohibited a county board of education from laying off current, full-time teachers "and reassigning 

the same duties under extracunicular contracts to save money. However, the Supreme Court did 

not say that a county board of education is prohibited from obtaining teacher services under 

extracurricular contracts. Third, RESA VII's interventionists are employees of the West Virginia 

State Board of Education. Therefore, according to Respondents, the interventionist positions are 

not subject to West Virginia Code § 18A-4-1, et seq. because they are not and cannot be 

employees of the Monongalia County Board of Education. Accordingly, the Court finds 

Respondents have made a showing of a likelihood to succeed on the merits. 

7. The Court finds that the public interest will be served if a stay is granted. 

Respondents will be permitted to continue offering the valuable reading and math support 

services that interventionists provide in several Monongalia County schools. As recognized by 

this Court, "there was no dispute that the services 'Interventionists' provide are 'necessary. '" 

Order, p. 23 (citing Summ. J. Hr'g, May 18,2015) (emphasis added). Additionally, as the Court 

noted in its Order. interventionists are "undoubtedly an asset to our State's children" and "it 

cannot help but feel that this State's students will end up being the losers in this case." Order, p. 

23-24. Given the significant public interest and potential harm to West Virginia's students, the 

public interest sharply tilts in favor of gra.nting a stay. 
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8. In balancing the harms to the parties and the public, the Court finds that 

Respondents will be actually and significantly harmed if the stay is not granted; however, 

Petitioners will be only potentially and slightly hrumed if this Court grants a stay. Additionally, 

the hann to the public clearly tilts in favor of granting the stay. Therefore, the balance tips in 

favor of granting Respondents' Motion for Stay. 

9. Because no monetary relief was awarded in this Court's June 9, 2015 

Order, the bond requirement under Rule 28(c) of the West Virginia Rules of Appellate Procedure 

is waived. 

ACCORDINGLY, Respondents' Motion for Stay is GRANTED. It is 

FURTHER ORDERED that: 

a, this matter is STAYED pending fmal disposition of this case on appeal; 

b. the bond requirement under Rule 28(c) of the West Virginia Rules of Appellate 

procedure is WAIVED; and 

c. The Clerk of this Court is ORDERED to send an attested copy of this Order to 

all counsel of record herein. 

Enter: _-"S:......;.v--'v._'..!'_~:.....:-....!o/y)'--'U==--'-AJ'-=--___ 



· ..' - - .,~ 

Asliley Harde Odell (WV # 9380) 
ahardestyodel1@bowlesrice.com 
Bowles Rice LLP 
7000 Hampton Center 
Morgantown, West Virginia 26505 
Phone No. (304) 285-2500 
Facsimile (304) 285-2575 

and 

H9ward E. Seufer, Jr. (WVSB #3342) 
hseUfer@bowlesrice.com 
Bowles Rice LLP 
600 Quarrier Street 
Post Office Box 1386 
Charleston, West Virginia 25325-1386 
Phone No. (304) 347-1776 
Facsimile (304) 343-1746 
Counsel for Respondents 
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