
IN THE CIR;CUl'f CQIJlt',l' OF BERJ(,ELEY COUNTY, ~t¥JR-GlNIA;,~ F~::n 
, BUSINESS COURT DIVlSION rJ. h.r '; :'. 1 ,'. \~ \~,; t:-U , ,~C~ ~j~.-. 

UNlV$UITY DEALTReAlm FOUNDATION~ INC. 

flk/a Coy HO$prrAL FOlJNJjATIPN, INC., . MAY 18 ZOl!l 


Petitione.r, 

v. 

LARRY A. HESS, As$eS$or 

ofBerkeley county, West Virginia, and 

M:ARK W. MATKOVICH, .state Tax 

CoDUnissioD,er, 


Respondents. ~') r- •• 
p'. U1 
:OJ " ')

FINAL ORDER .;;~ ... 
OVEl{RULlNG AND REVERSING DENIAL OFAD VALOREMPROPERTYTAX 

EXEMPTION AND TAXABILITY RULING 

Introduction 

This case involves the Petitioner"s claim for exemption ofits property; consisting of the 

Porofh.y McCQrmack ClUlcer Treatment &, Rebabilitation Center (the subject property),rrom 
; . 

2014 ad valorem property tax in Berkeley County, W~t Virginia. 'The Respondent Assess()t 

denied the Petitioner's requested tax exemption for the subject property, and the Respondent 

State Tax Commissioner·issued TliXability Ruling 14-01, which upheld the Assessor's denial of 

the feq~ested exett1ption. The Petitioner timely appealed the Respond<mt Asse$si)r's denial of 

the ~ ex~ption for the subject ptopOI'o/' and the Respondent State Tax Commissioner?'$ 

Taxability Ruling 14-01. On appeal, the Court conducted a bench trial on January 9,2015, and 

after consideration ofthe eVidence presented at that trial, a.t?-d after consid~ratioD, of the briefs of 

the parnes' respective counsel, the Court does hereby OVERRULE and REVERSE the 

Assessor''S'Deniat and the State Tax Co~sioner's Taxability Ruling 14-01, and ORDERS 

th~t the Petitioner's subject property shall be, and is; 
' 

exempt-from ad valorem property taxation 
. 



., 


In tax year 2014. In accordance With this tuiing, the court makes the following :findings of fact 

anti ~nclusions,of law. 

Findings ofFaet 

1. The Petitioner, University Hea1thcareFOimdatiOI1, Ine. is, a not-for-profit WestVliginia 

Corporation whiCh has, been continuOU$lydesi~ted as exempt from (edera.! income tax~ 

PutSUant to th~ lntetnal RevelitJeCOde (IRC)§ 501(c)O)since 1984. 

2. Ftior to ananlendment of it~ articl~ pffu~rpo~tion op, D~etI,1ber 23, 2013, the natl:l¢ or: 

the Petitioner was' CIty HosPital FotlIldation, Inc4 

3. Prior i9,an amendment of its articles of incorporation on October 12, 2004, the name of 

City Hospital Foundation, Inc. was GatewayFound@.tio~ Inc. 

4~ City HOSpital, Inc. 18 a not-for-pmfit West VlI'ginia cOrporation· which has been 

continuously designated as exempt from fed~ income taxes Putsuail.t to IRe § 501(c)(3) since 

1940~ 

5. Berkeley Medicru. Cent~r(or~ at tithes herem., ''BMC'''~ a tegistet«l trade name ofCity 

Hospital" mc. 

6. the Wel1tl¢.ss Center at Berkeley Medical Center is adeparbnent of City Hospital, Inc. 

dlblaBer:keley Medical Center~ 


t West Virginia University HospitalS ;.,: East, Inc. is a not.,.for-profit West Virginia 


corp0x:.att0n 'wlllch has been ¢OntinUQU$1ydesignated as exempt from. federal mcome taxes 


pursuant to IRe § Sf)1(c)(3) since 2004. 


8. University Hea1thCltt~ is a registered trade. name ofWest Vit:ginia University Hospitals .. 

East; Inc, 
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9. UniversitY Healthcare Physiciatis~ Inc. (hereinaft.er~ 'VI!P") isa not-for-profit West 

V'A"gfuia co1poratio~which h~ heen designate(ias eXemptftom federal income taxes pursuant to 

IRe § 501(c)(3) for all penodsstarting as ofOctober 1, 2012. 

10. . A1Iierican Cancer Society, Inc. i$H not';f<>t~;profit corporation admitted to openl:t~ jn W~t 

Virginia and has been designated for many years .as; and TemaInS as being~ exempt from federal 

i.n¢ow.e ta,x,t$ Pursuant io me § 50l(c)(3). 

1J. The Petitioner is the. owner of that certain improved parcel of real property situate m. 

Martinsburg District of Berkeley CQuniy, WQ$t vitginja, COIisisting of 5.71 acres, described as 

Lot A, pomthy McCormack: Center, assessed on the land bQoks of B.erkeley County" West 

Virginia,. as Map; 4D,.Parcel 1.1, iriciudlng ten (lO)s'ub parcels separately. identified by tbe 

Resp.onderit. AssesSQt· 4$ 1.1.3001 (Suite 1100), 1.1.30~2 (Suite 2100), 1.1.3003 (Suite 2400), 

1.13004 (Suite 3200), 1.1.3005 (Suite 3300), 1.1.3006 (Suite 3500~, 1.1.3007 (Suite 2200), 

1.1.3008 (S1Ute3100), L1.3010,(Suite 3650), and l.L30U (Suite 1200) e'the Suitesl '). 

12. tot A, Dor()th.y MCCormack Center'(h,erein,a1;ter, the borQtb.y McCormack Cat).ccr 

Treatment & Rehabilitation Center), asseSsed as stichOIi the land bookS ofBerkeley County, 

West Virginia, as Map 4D, Par~~l 1.1, incl~cljng the afor:~ai4 S'Q.b parcel$lSuites thereot;· is a 

"Connnon interest comm~ty" as th~ term is de&.edand used in West Virginia Code; Chapter 

36B. 

13. As of July 1; ~013, the individ\lal Suites" and respective square footages and teD,~ts,of 

the Dorothy MeConnack CancerTreatmeht & Rehabilitation center were as-follows: 

a.SU;iteJ 100 (4;973 ft2)~ Amb~gri$~LLC;. 
b. Suite '1101 (315 ft.2):" AnlM.can CBncer:Society; 
c. Suite120.0 (19,100 ft}): BMC.; 
d. Suite 1300 (1,971ft.2): BMC~; 
e. Suite 2100 (168 fi}): Patient 'transportation; 
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f.. Suite 2200 (2 SOO' .ft..2)0 UHP·.-,. .. "... 

g; $uite 2310 (4~644 ti.2): West VirgiIiia University HO$pt:tals .. 
"O..·ri T ... C • . 
~~. ~, 

h. Smte·~O (2,200 ftl)~ Ro))¢ E~ a9W~Mil Ltd.;. 
1. Suite 2600·:(7~42.() ft..1:BMC; 
J. s.wt¢ 310Q.{3~200 ft.~)~ t:JHP;_ 
lc•. Sllit¢ 3200·(3.,4$oaj: t1itP~; 
j. S~te 33OOX1;72$ tl.~~): t,1I:(p.; 
l. ~~te ~~OO· (1,933 tt.l: UHP.;.. . ... " . 
m. SUlte 3600 (l~92 ft.); West Vrrguua UniVerSity HO$plt$ .. ~ 

In,c..; . 
~ Suj~e 3(jSQ (I,14Q ft.:Z)~ .u.aP; 
o. Suite ~~SO. (183· t.l!): V~t; 
po.. Suite.3700 (~800.,.ft2):YHP.• ; and: 
q. SlUtc·3800 (1.7 HiO tt;: BMC" 

14! Four of" the Suites were le8$cd ~y to BM:C to provide. space for its outpatient 

treatment:8iid teStlng servic:es ~uites 1300,,2600 an.:d part Qf Sww 120P), for its WelInes$ C¢tJ.t~ 

(l:est QfSuite. l~QO), and for its di~.etes¢ducationpttrgnun (suite 38o.Q); 

1-5. Seven of the. SlJites: wer~ leas~ to UUP. to. pr<>vi~' sp~ fronl which its employed 

phY$iCiatl$ prOvide: a variety of· llledical specialties such asbehavio~ bealth (Suite 3500), 

enxIocrillolo~ (SQ.it~ ,31(0); :~, ~e an4 tlu:oa,t (StJite 32(0); ga$tfoentemlogy (Suite 3700)~ 

.ptilinonology (Sliiw·'3300}, surgery (Suite 2200) and urology <amtc 3(50); 
I 

16.. One .S'peci.aUy-ou.tfitted Suite was leased -to Ambergris; LLC; to provide radiation 

treatment for·BMC'$ patients (Sulie:.i 100).; 

It One Suite was: leased to Dr~ Robert E. Bowen, th~ director Qf' BMC~s ~ 

rehabi)jta#on .p~wam,. ·so that he can. be oit~site as. requiTed by te.gU1ationSof the Centers for 

Medicate 'and Med.icai4 ("CMS~') fo.r cardi~ rebabil.itationS$"Vices. (S.4ite 2400);· 

18~ On..e ~ smtdl Suite (168 squate feet -- an apptoxiiIiatei~ 13' x 13·' room) was·l~ed. to 

Patient Tnmsp()~Qn so tha"t:patients who. ~ unable, or (10 not have other means to trave~ will 
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still be able to receive their scheduled radiation and chemotherapy treatments at the Dorothy 

McCormack Cancer Trel1tment & Reh~ilitationCenter (Suite 2100); 

19: One Small (315 square foot or siightly Smaller than an 18 foot square room) Suite Was 

provided rent-fr~eas ~ office for the ~canCancer Soeiety(Suite 1101); and 

20. Two Suites were leased to West Virginia Hospitals-·East, Inc. for the administnitive 

offices ofthat entity and ofthe PetitioIier(Suites231O and 3600).1 

21. The ~ yea.r at issue before the Court is the 20 14 t~ year,and the assessment date for 

the 2014 tax year was July 1, 2013. 

22. The Petitioner, BIvfC, West Virginia University HospltUs - Eas4 me., and UHP are all 

sepatatelegal entities. 

23. Ambergris, LLC, Patient Transportation, and Robert E. Bowen, MD, Ltd. have not been 

designated as exempt from federal incpme taxes pursuant to IRe § 501(c)(3). 

24.BMC isa charitable hospital, the primary charitable purpose of which is to improve the 

health of Eastern :Panhandie residet1ts" Md to pr~)'Vide ¢haritable healthcare services to the 

C01llIl1unity~ (Trial Tr., 55:2 ..6, 51: 14-J 7, Jan. 9, 2Q15}(testimony ofZelenka; A.) 

25. The "Petitioner's immediate charitable purpose is to direCtly "support BMC, and, thus, it 

has a CQ~qn charitable purpo§e wfth BMC; which, is to provide expand~ health care services 
, 

tfl the citizens ofthe Eastern Panhandle ofWest VIrginia, and to promote medical care and well

being of the COnununity3S a whole. This has been the P¢titioner'scharitable purpose smee its 

creation. (I'rlalTr. 20:20-22:7~"44:648, Jan.9~:2015) (testll.nonyofSnowd~ s.) 

As of July 1, ~()13. 'Suite 3650, consisting ofoIlly 183 square feet.(i.~sI.i~tly ~mal1ei' (baq ~ l4' x 14' room), 
was vacant. 
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26. Thepti.nlaty charitable.p1iIJ?ose of UHF is to impr-ove the quality ofhea1thc~e servi<;!eS 

av.ailable to the ci~ens ofth~ Ea$tem Panhand!ebr recruiting and empl~yjn$quality physicians 

to the area. (TnaiTr. 76:23.;;77:19, Jan, 9,2015) (testimony ofZel~A.) 

21. Pri(>r tQ collstruetlon of the Porothy McCormack. .Cancer Treatment &. Rehabilitation 

Center; BMC was unable to provide radiation ollC{)iogy s~rvices to local cancer patitmtS. 

28~ Th~ Dotothy A McCormack, a breast cancer patient at BMC, and her husband, 

Leonard McCormack, 400ide.d to help .malc;~ sure that peQPle in the ~ Panhandle ofWest 

Vil'gitiia, who Iieededradiation oncology services, would have the option ofgettingth~ 

tr~4nents k>~y. Tb,l$, th¢ p~ purpose 'of buildjng. thcDorothy McCo~ack Cancer 

'treatment & Rehabilitation Center was to help BMC estE!.blish a radiation oncq19gy deparlmeQ.t. 

(Trial Tr. 134:13.~135:22, Ian. 9,2015) (testimony ofMcCabe, T.) 

29. The Dor{)thy Mc;Cormack Can.cer Treati1Ient Be R~habiUtation Center is located 00 the 

BMC ca.rnpus and is 'an operational extension ofBMC. 

$0. 'The POJ,'Othy M~rrn.ack Cancet Tr~eti.t &. Rehabilitation'Center must be located on 

the BMC campus due to eMs. regulatio1l.$ gQvernWg reimbursement fQf p.atient servic~ ~d 

West Virginia certificate of need guidelines. (Trial Tr., 64:6-6S:5~ Jan. 9, 2015) (testimony of 

Zelenka, A..) 

31. Uasingspace in the Dorothy MCCormack Cancer Trea.tment & Rehab.~tati()n Center to 

Ambersris, LLC prhnari1yand ii:innediatelyfulfi11s the common charitable purposes ofBMC and 

the petitioner by providing radi()logyoncology :$ervic~ for BMG's cancer p~tieDts. Th-us, the 

Dorothy ,McCormack Cancer Treatment & Rehabilitatioh. Center was built for the'pmpose of 

providing this service. to cancer patients, and the. first floor ~tIite rented to AmbergriS, LLCwas 

specifically designed to house the radiation on.cology equipment. (Tr:ial Tr, 49:19.,.50:6, Jan. 9, 
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2015) (testimony of Snowden, S'~); (trial Tr. 66:11-14, 83:18.,20; Jan.· 9, 2015) (testimony of 

Zelenka, A.) 

32. BMC does not mdepei1deIi.tly provide radiation oncology~butin$te~ oonttaCl$ with 

Ambergrls:,LLC to provide that ~erviceto its patients'. The evidenCe established thal it would be 

extremely ,difficult for a hospital ,of its size' to independently attract high quality oncolo.gi$ts, to 

stay current on best practices and tr~ep.ts,and to afford the extremely high cost of equipment. 

(Trial Tt~ 66:6..19 and72~4-74:1, Jan. 9,2015) (testimony ofZtlenka, A.) 

33. IfAInbetgris~ LLC did not offer tadlation,oilcology at· BMC, local patients would have to 

travel to Wmche$ter, Vttginia; Morgantown, West Virginia; or Baltimore, Maryland for 

tre.atnient. Jd. 

34., The Petitioner leases. space iIi the Dotothy McCormack Cancer Treatment & 

Rehabilitation Center to BMC to hous~ the WeUn~.s Center, as one of BMC's operating 

departments, ,and, thus prilnarily and immediately fulfills the common charitable purposes of 

BMC and of the Petitio1.1er by enabUng the cruUitable'hoslrl.tal to offer eardiacand-phjlsical 

rehabilitation serviceS ofhigh therapeutic value tojts patients and by en~ling the ~eral pUblic 

to participate in a hQSPital~supervised, pteveutivehealth ca.re~ and physical fitness programs. 

35. Promoting physical fitness through the Welli:tessCen.ter is, a QOtiu)lunity b~Iiefi.t in the 

fonn pfbetter health care beeausestatistlcs show tliatphysical fitness i,s imporQu.lt to the ~ity 

ofcommunityhea1th. (Trial Tr~ 44:15~18:, 50:8,,;51:10, Jan. 9, 20I5) (testimony 6fSnowden, S.) 

36, The We1l11ess Center is particularly important to the. qtJality Qf health in the.' Eastem 

Panh.lmdlebeca\lSe West Virginia r~iden.ts, aiesome ofthe most obese iil the 90untry (behind, 

only LOuisiana and Mississippi); and the health st;atus QfBet1<:eley CoUfi,ty residents is among the 
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bottOni three counties in West Virginia. (Trial Tr. ~O:24-51:4~ ian. 9; 2015) (teStimony of 

Snowden, S.); (Trial Tr. 55·:12-18, Jan. 9,2015) (testimony ofZelenka,.A.) 

37.Byproviding a tajJ.ored exerci$el'Outine .in wbichindividuais With, or at risk for~ health 

probl~'can work to 'Unprove their health under the supervision .of healthcare professionals, the 

Wellness Center offers far mpre tharunere recr~ation.aI use to itsmerilbets. (Trial Tr.- 67:13:-16; 

89:2..;5, Jan. 9, 2015)_ (testimony of Zelenka; A~) and (TriaI Tr~ 130:10-134:12, Jan. 9~ 2015) 

(testimonyofMcCabe, T~) 

38. The WelJness Center further promotes' the .conttnon charitable purposes of BMC and of 

the Petitioner by providing community outreaCh and educ~on programs on nutrition, fitness~ 

~d exercise. AInong the tn8I).Y programs SpoD.$Ql'ed by the WellneSs Center are the Apple 

Trample 5K Run and training program, monthly rumring clinics with Or. Mark CUc~ella, 

presentatipns to the Berkeley County Chamber of CO:mn:i.etce Women's Network. and local 

health fairs. (Trial Tr•. 127:5.;130:9, Jan. 9;2015) (testimony ofMcQWe, T.) 

39. 'the P,e&tioner's lea.$ingofspace -iii the Dorothy MCCortilarck C3I).cer Treat;J:p:eilt & 

Rehabili-.tion Center to Dr•.B,?wen primarily and inmiediateiy ful:flIls the common charitable 

.pl:lipOses oiBMC and of the'Petitioner because, as tljrectorofBMC'~cardiaorehabprogt~he 

i~ requ;ired, br eMS tules govennng reimbursement for the providing of sucnservt¢eS; to be 

physicallypresent-iil the building. (Triru;Tr. 51:14-23, Jan~ ·9,201,S'(test::itn.ony()fSnoWdei1, S.) 

4<L If .tb.e Petitioner did not lease space to Or. Bowen f()r 'his offices at the Dorothy 

MeConnac~ Cancer T~tment ~ Rehabilitation Center, ~MC would not be able to offer ~a~ 

rehabilitatiOii thro~gh the Wellness Center becau.se both eMS' rein:tb\.lt'Sententre~$ons, and 

thehospi~~s accrediting body, reqUire Dr. Bowen to be physical1yon-site the entire time that 
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BMC patients are r~cei$g cardiac rehabilitation. (Trial Tr. 70:10-71:17, Jail. 9, 2015) 

(testlmony·ofZeleiik8; A.) 

41~· The Pe~tioner;s lea$.ingof Space In the Dorothy McCormack Cancer Treatment and 

Rehabilitation Center to Patient Trtp1Sportation prinl!U'lly and innne4iat~ly fulfills the common 

chariWlle purposes of BMC and of the Petitioner because it enables BMC'spatients, who 

otherwise .have no meansQf travel .from their hornes; to get to the center for their treatinents. 

(Trial Tr. 51;24-52:6, Jan. 9, 2015) (testimony ofSnowden, 8.) 

42. P~ent Transpoliatiollis particularly inipbrtaht t6 the cancer treatment modalities 

proVided atthe Dorothy .. McCormack Cancer Treaim~nt &~habi1itation Center be¢ause patients 

c~ot ~kip a radiation or chemotherapy treatment Wiib.6ut serious setback -- '1.fmom can't pick 

you up or you can't pick mom up tb:at day She can't jUst stay at home [and miss het treatment]." 

.When. BMC exploted relocating Patient Transportation to an office outsi4e Qf the llospital 

campus, the radiation oncologiSt objected and ~plained that he depends on their services tQ 

accesS his patients. (Trial Tr.75:5-76:1, Jan.·9,201:5 (t~titnQ'ny()fZe.l~ A.) 

43. All pfthe ten~ts of the Dorothy McCoIIIiack Cancer Theatment& Rehabilitation C~er 

provide healthcare services, that ~y and _~iately fulfill the common charitable 

pttrposesofBMC and: of the Petitione:r. 

44. The Petitiol1cn' only rents the SUites. fu the Dorothy McCormack Cancer Treatment & 

Rehabilitation Center to tenants ~t provide either curative or preventive healthcate.-related . 

$ervices to it$ patients and other members of the c6inmunity; This includes, in addition to those 

desccibedabove, all the offices Qf UHP ",bysici~. who provided varioUs medical speclaity 

serviceS ttl BMC'spatients. errialTr. 35:1-17,49:3;,,9 Jan. 9, 2015) (testimony of Snowden, S.); 
. 

(Trial Tr. 76:10- 79:221an~ 9, ZQ15) (t¢$timony ofZelenka, A.). 
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45. Due to the necessity to comply with the so-called Stark rules imposed by theCM$~wb,ich 

place severe limita#ons on ,self-referral~, the. Petitioner charges fent to all of the tenants in the 

Dorothy McCormack Cancer Treattnent& Rehabilitation Ceij.ter that pr()viae hea1thc~e 

servi~, wbich rents are cQ:tnparable to anns-Iengtb, fair marketCommercial office· rental rates. 

(Tii~l Tr.l03:22-105:11, Jan. 9,2015) (tesfunpnyofQ1linones,K.) 

46. However, the Petition.er did nbt r~izea.ny surplUS revenue from the Dorothy 

McConnack Cancer TreatQlent & Rehabilitation Center in 2QIS, ~d in iRet it operated the 

f\iciIity ~ta ne.toperatin,g loss o£S323,583. (Trial Tr. l06:1()"109:9, 112:3-11, 119:21-120:13, 

1an. 9~2015)(testimQny ofQuinones, K.); ($~~ also &.hibittJHF27) 

47. Ifthe Petitioner were to realize an,ysurplus reVeD.qe duetQ rep.ts collect~ from tenants of 

the Dorothy Mc£ormack Cancer Treatment & Rehabilitation Center, the p.olicies of its 

.governing body, and the ·n~sity to cOJ;nply with 1l1e requit~~ts of the Internal Revenue 

Co.de, would 'result in such surplus being applied to further support BMC in the providing Qf 

additio~healihcareand .$ervi~s to the"conununity: (Trial Tr. 48:8~10, Jan. '9;,. 2015) (testimony 

ofSiloV!''den, S.) 

48. No such suqJlUs eamed by th~ Petitioner? if any; inures to the benefit of anypriva.te 

indiVidualssucb as stockholders or equityPattners~ b~ would ;jnstead, due to the standing 

poli<des of its governingboatd and the necessity toco~pJy with ·th~ requlrem~ts of the Intem~ 

Revenl;lC Code; be :reinvested in the Petitioner;s facilities or distributed out tathe hospital b~ed 

tWonits needs. (rrial Tr. 37=5;..9 and 48:8--10, Jap. 9,2015) (testinl.ony ofSi;low@n, S.) and. 
.. ' 

(ttial tr. j 19:21 - 120:13, Jan. 9, 2615) (testiriIonyofQuinoIieS, IC) 

49. Based on th~ totaJjty of the cir.Ci;llll$ncd$, lnchl,ding,. but .,not lumted to the affirmative 

and credible: testimOJLY of the Petitioner's· witnesses, the regulation of reim,b1,u-sem(mt by public 
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and private h~alth insu,re1'$, the oV(;}j;Sight of the Internal Revenue Service Withresp.eet to, BMC's 

t84-exempt stafus 'and the Court' sexperienced. jropre$siollS. ofthe m.ark~t for ·healthcare.s¢rvices~ 

and the '~Set,1ce of evidence to the contrary, the compensation paid to the Petitibner'.·s, BMC's 

and UHF's professional employees is not ~easonable ot mexcess ·ofiak market ya1~ for 

c»mpataPle services, and are not such as to reptesent the "syphoning off' of BMC~s 'or of tbl::} 

Petitioner's revenues in violation of either the federal income tax or West Vi!ginia property tax 

ex:emption ruleS. 

50. Furthermore, if BMC were to realize any sUrplus revenue' from its operations, the poliqies 

ofits governing body and the necessi.ty to comply with the requir'e;iJ;lents of the Internal Revenue , . 

Code, would tesUlt in that SUrplus revenue being reinvested in the ~eof~e organizatio~ by 

replacing equimnent, purc~ing new technology, iInproving employee pay, and recrUiting ,. .. 

quality physicians. (Trial Tt. 84:2-86:7~ Jan. 9,2015) (testimony ofZelenka, A.) 

51. ;However, SMC did not tealize any surplus revenue from Do~thy McCorm~k CaIlcer 


Treatment &, ReJuibilitation Cet1ter or the W~l1n~s C¢i1tet in 2013, and in fact operated that 


deparitnent at a net opeta~g loss of $55,428. (Trial Ti'. 112:19,,114:1, J.an.9,201S) (~ony 


of:Quinones, K..); ($ee alsQ ~xhibit UHF 28) 


52. The< Petiti<met bas never had tQ tq:at the, rents collected frQm th~ Dorothy McCottnack 


Can,e¢r Tj:+e~1ir1ent and Rehabilitation Center as unrelated business income on its tax returns. 


(Trial Tr. 114:20-117:3, Jan. 9., 2015)(testimony ofQuinones, K.). 


53.. aMC has never had to treat the membership duescoUectedby its Wel1ness Cen1:er 


deparlmeJit as unrelated bus~s iricoIl}.e. '/4.;' (See "'/SQ Exhibits Tax Department 7-9). 


54. The operations ofboth the Petitioner and BMcC serve to relie.ve the hwdCns on st~te and 


local government, not only by providing charity health care and preventive health cm:e to the 
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CQ1l.1Jnllllity, but by, among other things, provlding logistical support to local law enforcement 

agencies, (TrlalTJ.". 37:5-19, J~. 9, 4()15) (testitnoIJ.yof Sn.ow4en.,S.); (Trial Tr. 60:12-61:7, 

ian. 9, 2GlS)(testlnionyofZalenk~ A.:). 

ConclusioM ·ofLaw 

From the to~ty of the record, and for the following t:easQns, th~ Cowtfincls tha,t the 

Petitioner's lise ofthe Dorothy McCormack Cancer Treatment & Reh~bilitation Center,. ~d' ea¢ 

·0.£118 Suites, satisfies the stattdwd ofproofrequired to support its entitlement to an exemptioli of 

the subject property from ad valorem propertY taxation und~ W.Va. Code §t1..J,,?(a)(12)Lti1d 

the governing; legislativeregU!atioliS. 

1. The court1 s review of matters. m:vo1Ying questic)ns of t~~bility ·of property f<lr lid 

'Valotemproperty tax. pUiposes "shall be heard de novo." w~Va. Code §11-3-25(c). 

2. The West Vitgini~ CQDStitution authorizes the L~lature k> exempt certa1n types of 

property from ad valorem property tax by genenU ~actment. W~Va. Canst, Art. X, Sec. 1. 

3. In tli~ ¢Jtercise of that auth0rity~ 'the -Legislature .e~acted a statute which :exempts,. from. ad 

valor$l property tax ·various properti~s inct.~ ~~[P)I'Operty lISe<! for charitable pmposes tUld 

not held or leased out for profit." W.Va. Code§l t..,3-9(a)(l2). TIre. statute and case law do. nqt 

4. The same statute provides that it ~'dbe$n()t ~ernptfi;om tax~tion any property Q'WUe4.by 

... charitable. corporations. ot organizations ... unleSs such property: ... is 'USed -primarily amI 

iinmediatelyf6r the [tax exempt] plii'P()$esof the corpo:t~tions Qr orgmatiQUS." W.Va. Code 

§1l-3-9(d). 

5~ Respond,entsse.ekto r~m()ve the ptopertYs ad valorem tax status, inp3r4 because for 

profit entities use the Dorothy MCCormicI.c center. 

12 


http:Q'WUe4.by


6. Real property that is used 'exclusively for charitable purposes and js notheld or leased for 

pJ,'ofit is eXetl1pt from advalorem real proptm)' taxation. W.Va.Code § 11-3-9'_(1990); SyI. Pt. 1; 

Appalachian Emergency .Medical" Services, Inc; 'V. Stak Tax Co11'JJniSsiriner, 218 W. Va. 550 

(2()O$). fu order f~t real property to be ex$.llpt from ad valQrem propetty taxation, ·a two-pro~g 

test must be met: (1) the owning corporation or other entity must be- dee.med to be a charitable 

org.an1zation tinder 26 US.C. § 501(0)(3) Of 501(c)(4) -~ is provided in 110 CSR §3-1~tl; and 

(2) the property·muSt b~ used exclusively for charitable pmposes and must not be held or leased 

oilt for profit as is. provided in W~.Va.Code §11-3-9. Syl Pt 3, Wel~hu,.g Unity Apl$., Inc. v.. 

Coun,ty COtn'n ofBrooke Co., 202 W.Va. 283 (1998) (Uphe14 ((ircuit court's decisi()n to apply 

tax exem.ptioneven though tenants were required to' pay rent and couid be evicted because 

property was being used for pUrpQses of .relieving poverty and for 9therpurp<,>sel!! which are 

beneficial to the community ~d was being 9perated on a break-even basis.) 

7. A misinterpretation oftheWellsburgtext,tbat it must be "exclusively.used for ch~table 

Put:Po~es," IDig:htl~ad 'one to think thatJ;lone .of the functions occui.Ting on the premises may be 

non...exempt. However; a wider reading of the, .case and subsequent :caBes dem.onstm,tes that 

charitahIepUIposesa;re the indication: of the ~ exemption an4 flteno,t thwarted by a user's 

ch4rging of money. To hold otherwise would be at odds with the reality of how non-pr.ofit 

hospitals operate; For example, a surgical practice Ina)l per£(,DnQPetatlons at a non-profit 

hospiuil for the personal profit of thesurg~i1 and his practice without raising the jre -of the tax 

as~essor,. 

K Though the Court in Wellsburg '(jflity Ap(irtmettts~ Inc. v, CoUnty CQmmin of Brooke 

County, 202W.Va. 2$.3-, 50J S.:a.2d851 (1998), states the degree ofcharitable· use required for 

exemption as bemg "exclusive," the West Virginia Supreme Court of Appeals clarified that-this 

i3 




term is intercliari.geable with the. phrase ''primarily and imn;lediately" and is not a hisher standard 

than the on~requir~by statute. 

9. For example, as UmtedHosp, Ctr., Inc.. v; ,Romano, demonstrates that supporting roles 

a.nd ~ Il1ay exclusively accomplish charitable purposes. 

Becau~e the Hospital haP. ~loca.ted its, IT departJ:J)ent priQr to laIy 
1,2010, to the Bridgeport facility and beca~e th:atQ.~~entWas 
.fullY engaged in proVidingtechnology suppQ~'services n~ 
to keep the Clarksburg hospital operating Ul1til the·Hospital was 
able to fu.lly complete it~ move to the new facilities, the IT 
~ployeeswere litilizing the phY$ical premises of the Brid,geport 
facility to accomplish the 1U1diSputedch~t8bI¢ pu.r.pps~ ofthe 
HospitaL In this day and age. theintegraI nature. ofan 
otga,nizationig IT department cannot be seriously debated. Without 
t4e trdepartment ~d itsatte.ndant corporate ability to enable the 
myriad ~ofteChnologyr~qu.ired it! aJ.1.10deOl hospital, a 
heal1hcare facility would be mcapable pfretrlevin,g . .patlent 
infotmation;, m.eeting the ph.armaceuij~alnee4s pfthose patim..ts; 
processing msurance and pay,ment'ibfonnation; conducting 
research; operafulg it$. security systems;comtiiumcating 
interdepartmentally; ~dcoP1pleting inn1Jll1erable additional 
functioils nec~!?sary to lilleet the quotiQian need,s ofbpth s~ffa,nd 
patiellts: In addition t-o.tbe IT department and i~c:mlployees,·1he 
aOSpital had housek~ing employees wOrkfng to prepare the 
facjuti,es fQJ." the imminent anlval ofpatients; seC1ir1tyemployees 
who were actively mtardingthe premises; and environmental 
employees in charge ofoverseeitJ,g tl.l,e ~1in1ate n~ ofthe facility. 
All of these employees who. werephysicaUy present at the . 
Bridgeport facility were either directly contributingto the 
provisjon of'chaP~ble p1;1tJ.JoseS that were taking. place at another 
iocatiQIl or they wex:e reac:tjrirtg the Bddgeport pr~¢S for the 
facility's forthcoming a~ssionofp~tients. 

Uniteti'Hosp.. Ctr.• lnc. v. Romano, 233 W. Va. 313,320-21, 758 S.E.2d 240,247-48 (2014). 

10.. The Court ~r eXplained that its ruling coincided with SiateRules . ~ reqWred 
~ .~. 

e~clusive cha,ritable use for property tax ex~tioI.l.s. 

W. Va.C.S.R § 110-3-2.48 (19$9) proyides· as follows: 
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2048. The term "primatyuse" is U$ewhlch ischiet: inainor 
principaL 

2.48.1. 'Whertever p:roperty i$ .feq~ed to be ''used'' fot stated 
,purposes in order to qualify for elCert1ptipil Under W. Va.Code § 
1l:-3~9~ the stated pmpose-lPu~t b~ the primary Qtfnuile(Uate use 
ofthe propertY, and not asecoildary or remote lISe. Th~,p(Qp.erty 
~ybe us~d£or purpOSes which,.are ancillaryto the stated:pUrpose~ 
but the aIlci1l8l)' \1S,e must further'the stated,priinaryuse. 

2.48.2. Whenever'property isreqJ,lired to be '\!sed e~clusiv~ly' for' 
stat¢d purposesi1i order to qualify for exemption under West 
Virg4U~ COde § n ~3....,9, the stated purposes must be the primary 
and immedi.ate use, .an4 llot a, secondary or remote use~·Th.e 
property may not be used for purposes 'which are an,~il1ary to the 
Stated purpose. 

Romano, 233 at320. 

11. The applicable exemptionss1;ate: 

(a) All property, real and personal) described in this 
subsection, ,and to the e~tent littiitedby this sectio~ is exempt 
from taxation: 

.... 

(12) ~roperty used for chariwblepurposes, and not h..eld or leasec;l 
outfor profit; , 

(d) NotwitllstandijJg anyoth~ prc;visio~ orthissection,tbis 
section dOeS 110t exempt from QlxatiQU anypt()p$1Y owned by, or 
heldin trust for, educational, llterary,sci.entiijc, religious Or other 
:charitable eo:q;orations or orgairiZations, including anY public or 
private nonprofit foundation Or COtpomtiOD exiSting ,for the sQPPOrt 
of.~ycollege or 1lD.iversitylocatedm West Virginia, uniesssu.ch 
propeqy, or the dividend$; httete$t,tep.tS or tc)YtUti¢S rumved 
therefrom, is used p~~yan4 Hnmedi11tety for th~ purpo~~of 
the corporations or organizations. . . 

W. Va. Code §11.-3.:.9•. 

12. This position is also suppoItedby State ex reI., Cook)'~ j?ose, tllW. Va. $92,395,299 

S.E.2d ~3', () (l982),overtuled on other grounds, wherein the Court found that hospitals that 
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.req~P pay from patients that .did not meet poverty thresholds~ could stiUbe consider-ed solely 

charitable. 

fW]here a hospital-devotes ali pmceecJ.s arising ttO;pl its opera,ti,pjl 
to its mamtenance and. support and where deficits caused by 
ex.pe~es in excess of receiptS ate pald by voluntary contributions~ 
and~Q propt is ·sotJ.ghtor~iy¢dby: iWth~ QWiltrs, propertY 
owned by that hospital·is exempt fto)Jl taxation as achatitable 
ol'gaDization. 

ld. 

13-. Overall and more shnply put, ~e Court ha.sma4e it cl~aJT 1;l;iat the st~t¢e IJ;lU$1; be applied 

within the.fuunework hospitals operate. A rational interpretation ofthe legislature.' s statute ·l;llust 

eopsider that Hospitals reqllire supporting ~torS.and that· th~e:$Upport. systems fall Witbih that 

CharitablepUIp6se. 

Whathas always been pivo~.in any detertIlina.tionregarding 
cmtitletnent to tax exemption 'is the absence ofprofit mak:h.lg 
combined with the concurrell~incid~t pfpublic benefic~~.. In 
exchange for the indisputable benefits to society, whichtyPic~ly 
haVe a CQ~equent reduction l.n govetfunentat burdens~ atax 
eX¢lilpti.ofi j$. eJ\:ten4e4 to the charltable·ptovider. See Bethesda 
Gen'l H(jsp~ .v. ~ta:te tqli Commtn, 396 S.W.id 631, 633--34 
(Mo.196s) (recognizing that ~haritable exei)1ptiQJlS are'.giv~ in 

, retuhifor pciformanc.e offunctions which benefit public, anci 
cOnsequently relieve state's'burden. to care £Orand advance 
interests offt~ citiz~Qry); Abel,.sitpra~ $5 W.Va.. hRev~ at 188 
($ling tbat rationale of ext¢n.djng. ta~ exemption fQr ;charitabl~ 
purpo~es"¥ arecip~oca1 ofb~efit«>nferred on t;1iepeople ~fthe 
slate by the exemption beneficiary"). The·respoIl(ie~ do not 
challenge the benefits that tile Hospital confers on t:bi$ state's 
cltize.nsthrough its npwful!y-operatlonal Bridgeportfacllity. 
Inst.ead·, th~ys~k tQ benefi.t from th~ constrt.i,ctipn-felated delays 
over whichthe Hospital app~ tohaye:ha4lijtle control. Not only 
do we find their approachUn4uly restrictive, b\,lt we have little . 
doubt that it is not inkeepfug with what.thisstate1sOOI)Stitutional 
fratnets intended. 

UnitedHqsp. Ctr.,lnc. v. Rom.ano~ 233 vi'. Va. 313,321-22, 158 S.E.2d 240, 24849(2014). 
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14. 'The ,governing statUte and legislative regulation ma1ces it ~lear that the necess~ degree 

of char,iUlbl~ USe is ''p~ary and itru.nediate." W.Va, Code ~ 11-3-'9(d); W.Va. Code R. § 110...3,. 

19.1. 

1$. Thus, syllabUs Point 1 ofRo11'1.!lTJO expressltreco.8J,1izesthat the legally correct degree of 

.charitableuse required by the Legislature: "[u]nder section, l, art. 10, Const., the exemption of 

property from taXation. depends oli its use. To wa.rrimt suchanexemptipu fO.r a purpose. there 

stated, the use @uSt be primary and in:unediate,not secondary ot remote." SyI. ·Pt. 1, Unitell 

Hosp. Cente~, Inc. v. Romano; 233 W:Va. 313, 758 S~E.2d·240(2014). 

16. In the instant case, the Petitioner is not ma1.d:Ug a pfofit and the property ,is being 

exclusively used to ~ Qut the charitable purpose of the PetitiQuer, to direetly"assiSt BMC in 

ptoviding eXpailded health care services to 'the ,citizens of the Eastern Panhandle of West 

Virginia, and to promote medical care andwell.;bciIig of the COimiltmitY as a whole. 

17. A legislative regulation, adopted, pursuant to th~legiala~'Ve rule~Plaking process s~t forth. 

mthe West Vu-ginia A<kim.stratlv~ Ptocedur~ :Ac~ for'the pu.rpose ofimplemen'ting a given 

·sub.stamive statutory directive" has ''the fome of the SUlthte itse1f." W,'Ya. Code §29A-3-1 et. 

~.; Appalachian Pdwer Company v. State Tax Department; 195 W~Va, 573, at 5~5; 466S.E~ 2d 

4~4 at 43(; (199~). 

18. When, due to· ambiguity about tb,~ir ql.eanlng, statutory e~ep:lpti9ns frol;Ii ~ti()n ·are 

strictly constrUed ~gainst the party claUning the benefit of the exemption.. In re Hillcrest ' 
'-:--. 

Memottal Gard~nsi 146 W.Va. 33.7, 119 S.E.2d 753, at Syt Pta 2(1981). 

19. However, in all evehts, the coilStructWn ofthe,terms ofa statutOry tax ex~ption l1lu,stbe 

ratjonal SQ 3$ to gj.v<, eff.¢l to tb,espirit, purpose, :and intent of those terms. SyI. PL 3~ United 
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i!(}Sp. CentfJr. Inc. v. /?()manQ,2.33 W.Va. 313, 758 S.E.2d 240 (2014), citing SyL Pt.-3;, State v. 

Kittle) 87 W.Va. 526~ 105 S. E. 775 (1921.). 

20! When, as here~ the ~oveming tax statute and legislative 'Iegula~ons are clear, and 

unatnbiguous, as to their ll,1e~g, such authorities ~e applied and-no construction is needed or 

pennjtteQ.. J.J)~ lJoQre v. Hardisty, 147 W.Va. 611, 129 S.E.2d 722 (l9p3)~ Crocl~tt v. 

Andrews, t53 W.Va 714, 172S.E.2d384 (1970. 

21. Wh~ froIll the evidence in.a particular ~et..dol;lbt arises as to whe~ a pro,Perty own,er 

cl:llming anexc;mption from ad valorem taxation,· is' entitled. to stiCh exemptio~that doub~ as to 

the factual.question of entitlement to the exemption, is r~Qlvedagain.st the property oWIier. In 

re:Hillcr¢stMemoriai Gardens, 146 W.Va. 337; 119 S.E.2d 753, at Syt Pt 3 (1981);~ee. also, 

e~g. New Vrfndaban CfJm;munity". Rose; 187 W.Va. 41Q, 419 S.B.2d478 (1992). 

22. For .purposes of the ex~ption of tl,le pmperly of chl:Aitable org~ti(>ns from ad 

valorem property tax, the term '''charitable? means ot: or fOf; charity" which is, in tum, de(ined 

to mean ,,~ gift to be applied. ~.o ·fortbe b~etit 'ofanm4~ariite llU1.nber of. persons~ either by ... 

~li¢Ving their bodieS fh>m disease, suffering or constraint; or by .ere~g public buildings or 

works, or oili,erwise'lessening the burdens of government." W.Va. COde R.§§ 110-3-2.9 and 

2.10. 

23'~ FQt 'pv,rpose$ ofthQ~e S8ll1e rules, the term~~'public' means for the use Qr benefit of the 

people.ing~eral.''-W.Va.Codelt §110-$-2.52. 

24, 'to have. theit'property exempt from ad valorem taxes, ':'[c]harlties and ot11ers· op~ting 

property nQtused for prontareUQf precluded from ~cting chargeS' upon beneficiaries for 

services rendered, nor are they pr~cluded from deriving profits from.. ti:>tal a~gt;'egate Qperat{QDS 

or fto~ fudivi4ual bcmeficiaries on a case by case baSis so long as aggregate annual operati~)1lS 
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produce no sigtJ.i.1.icant economic benefit or inurement to private individ'Q.81s o.r ~ntities apart from 

those which ..are necessarily incorporated info the operation. ofthe charitab1eactivity.."W.Va. 

COde R. §110-J.,.2.52, emphasis added. 

25. For a charitable o.rganization'$ property t<;l be exempt from ad valorem property tax., the 

QWning .organization, as is th~ case here, "must be. op.¢tated o.n a not~for~profit ba,sis, mU.St 

directly benefit society, must be for the benefit of m. indefinite number of people, and must be 

exempt from federal incOme taxes·mder [IRe] §§ 501(c)(3) or 501(c)(4), Moreover, In·order fot 

{its] pro~rty to be e~em:pt, the prin;iaryand immedi~te -qse of the property mUS1: be for one or 

mQreexemptpUrpos~." W.Va. Co.deR §11O"'-3..19.1. 

26. In the inStant case, there is no. dispute that the Petitioner Is a non,.jltofit, charitable 

org~ation. 

27. When a Charitable organization seeks to claim exemption from ad valorem tax. for its 

property", its payment, ~ here, "of re8SQmWl~ salarie&or wa~es to. adnrlnistrative staff an:d 

'employ~es of a eh~table' orgrurizatlon will not constitUte disqualifyihg' priva.tt gain if'Sl;1ch 

salaries or wages closely approx:in1,ate pay rates fot COnipat~blc:; positions and ate not for the 

llutpose ofsipbl)ningoffeatings. (sic) ofthe organization." w~va. Code R. §11()"3~19.4. 

28. Here, there. is no aRegation of such conduct. LikeWise, iia charitable organization seeks 

to claim ex~ption fr;o~ t;ld valorem tax for its property, it ¢an still ~am ~ sUJ:P,ll;lSofits r~venu. 

over its QPerating~penses ~'[s]o long as any surplus or e~gsare used in furtherance of the 

charitable activities of the 'organization, rio disqua1lfymggam can be said to inure to the benefit 

Qf any private petso~" W.Va. Gode R. §1 to-3-19.5. Further, though ,:Petitioner i~ U}If, Ii 

supporting non-profitorgamzation to . the Hospita1~ West Virginia Code Regulations demonstrate 

thtH~~onllble and rational interpretation ofthe statJ.ltorytax. ex~pti()n at issue. 
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,29. ''Private gain" or "$igDificant ·ecoliomic benefit accruing to any individual or entity other 

than the charitable hospital;" wm.ch wopld otherwise disqualify a: "charitable hospital" from 

claiming ei¢.n.iption from advalore~: tax: for its property, "does not include paym~ts f9r the 

teceipt of reasona1::Jle gQods. anc;l services whioh a.t¢ fUtIiished to the ·hospital lJlider validarms-' 

length ~ontractS..." W.Va. Code R.§11 0..3~24.1.3. 

30. ~'A.s long as any ·S1.ll1Jlusof the [¢haritabl~ hospital] is Used to continue its charitable 

activities, no disqualifying gain can be said to inure to the benefit ofanyprivate indiVidual. For 

p~ses oftheaere~ations, surplUs is the excess ofnet earnings over the expenditijres incurred. 

prociucingilieneteamings." W~Va. CodeR §1l0-3-24.1.4. 

31. "A hospital to be ellgtole for ad valorem property tax exemption~ay attain such 

exemption by using property owned or leased in a charitable m8.imer. For purposes of this 

Section 24, charitable use is defined as any ~>ne of the folloWing or COII).binatiOli of elements 

listed below: 24'.2~1. The provision of health services- on an inpatient or outpatient basis ..~ 

fu.divid~s:wh~ cannot afford to pay for Su6h'setvices in a vohnneand freqtJ.encydeterminedby 

the ho-spital 'board of trustees,. as articulated in the charity care .plan of the hospital.24.2~2. The 

provision ofactivities Which ptQDJ,ote the. h~th ofthe Community served by the hospital andlor 

decrease the burdens of state, county-and m.unicipa]. gove~eJ,lts.~'W.Va. Code R.§.i10-3-24~2. 

32. Though th¢ determination that a .charitable hospital is exem,pt . from federal :incom.e tax 

under IRC§§ 501(c)(3) and 501(c)(4) is not, alone, cQi1clusive ofwhethet itspt-Opertyis exempt 

from ad valorem property tax, under the gener~ r~uiren1ents for c'harlUtble or~ons~der 

the govetn.k.tg legisl~ye rule, such a detetmibatiOil, and the treatment· of the hospital and its 

revenues for federalin~n,e tax. purposes, is oJJ.e of the essential r~uirements f9r such property 

tax ~en'lptiQn. W.Va. Code R. §§ 110~3-19.J and 110,.3-24.8..8. 
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33. ·In order to obtain and maintain status as a charitable organization exempt from f~eral 

U1CoJll~ tlixes, sJ,lch aporgani~on. inlist show, inter alia, that no part ofits revenues inUre to the 

oenefit6fa private individual or entity. IRe §.501(c)(3)~ 

34. The prohibition against private inurement for a charitable .organization claiming 

exemption of it propeny froIIl ad V(liOTl!m prOp~ tu. is th~ s@W.e SUAldar4.a8 that applied for 

federal income taX exemption pmposes. W. Va. Code R §110-3-19.5. 

35. 'The quantityo£ fr~ and below cost health care which a [Charitable] hospital can 

provide, therefore, is. neceS$ari1y limited to the aIIlount which ~ be ~om.mly provided 

CQnsi~tentwit;h the majnten~ce of .the economic wen~being .and fiscal ·soundness of the 

hospit~L" w.va.. Code R. §110-3·-24.9.2. 

36. "In addition toprovicling charitable medical care, a hQspib;tl may provide other volunteer 

and coQJ1l1unity servi~s which :also assist jn relievins. theburdetiS of government ... The 

volunteer and community services whi¥h may be utill.z,~ for ., ~ 'putpose [of qilaijfying the 

htiSpiW for ~emptioil QfitS ptop~ from aciva.lotem property taiation] include[s], but [is] 110t 

necessari.lY limited to ...• 24..10.1 [p]ublic .ro.ualtion prQ~ re1atingto preventive medicine or 

tbepnblic)nwth offue Community." W.Va. CodeR. §110-3-24.10. 

37. Cha:tittihle hospit:a1s ''may pr9Vide spac¢ for use by physici:ans in connection With hospital 

related responsibilities." W.Va. Code R §110:"3-24.S.2. 

38. 'CUse of charitable property for [recreational actiVities] may be considered reasonably 

n~sanr or in~dental to t1}e PrUnfifY functions pfa [cb.aritable] hospital prOvided certain· 

conditions are met Recreation may be recognized for its therapC1ltie value topatienfS~ the main 

beneficiary 9fthe hospi~l's services. Additionally, use oftecreatioilal facilities'by ~yperson or 

group ofpeople who has or have been identified as high risk for any dise~e, condition or malaUl' 
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or recovering ff{)msuchdis~e~ condition or malady (e.8.pre or post h¢artattack, stroke 

recovery, or weight reduction) will not jeopardize the exempt status ofhospitals provided such 

programs constitute preventative or rehabilitative health carc. In such instances, the' hospital 

,may charge for the llSe ofsuch facilities by mpatients or outpatients without 9anger to Us eX(mpt 

s~~ ... 24.6.3. l'h¢ p'rimaryand tepeated USe offacilities for mere recreational reasons by the 

,general publict charge4 for such utiliz~oI1., is not consistent with charitable use." W.V~. Code 

It l11 0-3,...24.6., 

'39. A charitable'"hospita! may lease a portioIi ofits $pace to private busineSs for- the purpose 

of futtrismng necesSary segments of the normal hospital operation; e.g, l~mg space io a. third 

PartY to operate afor-profitpharmacy. Totai leased areas {ofthe charitable hospital] shall Dot be 

more than ten percent (10%) of the avail~l~floor space of the hospital; available floor ,space 

shall be all floor space exclusive of maintenance ateas or common areas such as hallways and 

$tattways." W.Va. CodeR. §110-3-24.1l.1.1. 

46. A. hO$pital oompiex ~y include more' than 'one' lJuilding' or s~ctm'e. W.Va. Code,~ 

§HO-3-24.11.1.2 

41. Applicable federal Medicare and Medicaid stat;ut~s, and the regp1ations hu.plementing 

them, ~ufre that, When a partiCipating hospital leases space to affiliated health care providers, 

tp or from who~ 'Patients are referred to it for services~ 'such leas,es ~harge lnarket~hased rental 

rates. 42 U.S.C. §1395nn. 

42. "A [charitable] hO$plial may engage in certain non~ll1ed1cal actiVities, sO long as these 

activities are designed to serve hospital. ~ff,employees, patieJ1ts and visit()~, ml,d are not such 

as to cause the primary and iminediate, use of the property to be other than charitable use in 

accordallce with Section 19 ofthese regulations. These activities include, but are not limited to: 
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... [t]he operation ofa parking facility" ... ofaphannacy.... ofa c:neteria9r co£f~' shop, and '" 

ofagift ~hQP';' \V.Va. Code R. §110-3-24.15. 

43. "A [charitable] hospital may l~ep~ ofa tract: Qut for an (sic) legal use and ~t;b.~ 

tax. ex~tion ... so long as the primary and immediate use of the tract is charitable in 

accordanoewith Section, 19 ofthese regqlatioIl$.;, " W.Va. COde It §11O-3-24.l6. 

44. When the impiemen.tation .of a charitable organization's oharitable purpose inh~y 

requires that some .pers(>ruil benefit be C()nfetted oIiindlViduals, either in the form of free or 

below-market rental housing, or in the form of ~s-lt(~gth compensation for services rm.d~ed, 

91" of niarket~based rents paid or received for the use of space, none of those circwnstances 

op.erate to deny the charitable org!illtiZationts entitl~ent to .e~entption of its property frQili ad 

valo.rem tax so long as the organization is exempt from, federal income ~ pursuant to IRe 

§§5Ql(c)(3) or 5:01(c)(4), and it$ us.e of such property is primarily atld it:nmedIately for its 

ehantablepurpose, and the property is not held or lea$ed out fQr profit as defined above. Un#ed 

hospital cdtter, Inc. ·v.· ~bnuino~ 233 W.Va.313,. 758 S.E..2d 240 (2014) (citing'Syl. Pt.· 3; 

Wellsburg Unity Apartments. Inc. v. COU1'lrty Comnti8sil>n ~fBroQke COUjJfI~ 202 W.va. 283,503 

S.Ejd 851 (1998)}. 

45. Though nQtcontrd,lling for ad valorem propertY·tax putposes~ it is worth noting. that the 

West Virginia Supre1I1:~ Comt 00$ held that, in constrUing JUl ~xtmtption for charitable 

otgan.izations frOm municipal bUsmess ·and occupation tax, the fact that. 34% of a chArita,ble 

hea1th.care organiz~tion'$ tevenll,eS went to pa.:y tbe compensa1;ionof'hs emplQyed heaIthcare 

professionals did not preclude the orgaDization~s ~ntit1enlent to the· tax exemption~ City of 
I . 

Mor,ganw-wn v. West Virgjni.a Univf#rsi(y Medical Corporation, 193 W.Va.614, 457 S~E.2d 637 

(1995). 
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46. H()wever~ if the renting of its property by a charitable organization is. simply to raise 

money for Us ~haritable purposes, that does not satisfy the r~ement that, ~. be exempt from 

ad valorem property tax a ·property must be used forits charitahlepmpose, Central Realty Co. v. 

Martin, 126 W.Va. 915, 30 S.E.2d 720 (1944) and State v. Md)owdJ UJdge, No; 112~ A.F. &: 

A.M.; 96 W~Va,61 t 123 S.B. 561 (1924). 

47~ Where, as here~ the renting of its property by charitable organization is for the functional 

and op~tional acbjevement of its charitable purposes, the rule requiting use of spch property 

for the charitable owner's charitable purposes is satisfied. Uhited Hospital Center, Inc. v. 

Romano, .233W.Va. 313, 758 S.E.2d 240 (2014) (citing.Syl. Pi:. 3, WeJ~burg..UnityApt:irtritents~ 

Inc. v..Cl)unty Commission o/Brooke County, 204 W.Va. 283, 503 S~E.2d 851 (1998). 

48. Separate interests in properties, whether part. ot&. shigle':sti.uCtiIte, or otherwise, which are 

subject tathe UnifoI1)1 Common Interest OwneJ.'$hjp Act, ate ~eparately 4S.$essed ftlr ad v"lorem 

ptopertytax:purposes. W.Va. Code §§ 36B-I-I05. See; also, Pope Properties etc. v. Robinsolt 

49, The: ca,idi~~ ryhabilitatioD, services provided to BMC patients at the Wellness Cent~ in 

the Dcrothy McCotmack Cancer Treattnent & Rehabilitation Center toBMC's patients are 

reCO~ed for their therapeutic value to those patients; atld are prinla,ri.ly ~4 lnnnediately 

related to BMC;s and 'the Petitioner's colimlon charitable pmposes Appalachian Emergency 

Medical Services, inc., 218 W.Va. 550, 625B.E.2d 312 (20Q5). 

$0. The other rel1abi1it~ve and preventive healthcare services, provided by the Wellness 

Center at the Dorothy McCoOnack Cancer TteatIiteJit &. Rehabilitation Center, for both BMC?s 

patients andjtsotbermembers from the general public, are primarily and innnediatelyrelated to 

BMC's and the Petitioner's common charitable purposes because they are .specifically addressed 
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to petsOD$ and groups of persons at high risk for yarious diseases, cqp.ditions or maladi~, 

. including, for example pre or post heart attack; stroke recovery or weight r(;Jduct1on:, and,such. 

servIces are r.ecognlzed for their therapeutIc value to those patients. Appalf!.cJJian Ef.i)?rgej1,cj 

Medical Services, Inc'i 218 W.Va. 550;62~ S.E.29312 (2005); W.Va. Code R. §110-3-24.6. 

S1. By proViding a safe, nO!i-mtllnidawgenvii"onment in which indi~d~s with., or at risk 

for, hea.lth problems' can work to improve :1;heir lteal~un4~ thesupe1:'Visio~ of h~alth~e 

professionals, the Wellness Center offers far niorethatt mere recreational 'Use to its members. 

Thus, such ~ha'bmtative· and prevef).Uve hea1thservi~s are not fot the m~~recteational use of 

the public, bu~rather, prim.arily and immediately promote the common charitable purposes of 

BMc and oftlie Petitioner. Id. 

52. BY'provi,dfug'volunteer ~d COl:Q.lD.w:Uty services which also ~sj:st in reliev~g fP,e burdens 

ofgovemment, including, but not litnited to, public education programs relating to preventive 

xnedi~ine Pf the public h~th of the coi))lj1u:nity,thc;: Wellp:ess Center at theDorothy McCQltIla(;k 

C~cerT~~ent&'R~habiliktionCeriter is priniarilyand immediately usedfot"BMC's and the 

Petitioner'sc6inilioncharltable ptitposes.W.Vfi. Code R. §§ 110-3-24.6, -24~lO and 24.16. 

53. ThUS the Petitioner's leasing of S~ites in the Dorothy Mc.Corma¢k qancer Treatme:pt & 

RehabilitatioJl C~ter to BMC for outpatienttreatmeftt ·and testing, and diabetes education, is 

directly, J?rimarilyand munedia.tely related to the. a¢Poniplishn1entof the «>mmop. Q.haritable 

purposes of the petitioner and BMC. Appalachian Emergency M~dical Services, in{;., 218 . 
W.Va. 550~ 625 S.E.2d 312 (2005,); W.Va. Code R. §110.,3..24.16. 

54. The Petitiop.er's leasing, of S~ites in the Dorothy McCormack Canyef Tt:ea1ment & 

Re~i1itation Center to UHF for offices for staff physicians;, providing ali array of medical. 

specialty services to SlvIe's patients, is directly, primarily and im:mediatety related to the 

25 




" , 

accomp~t of tlie «>limlon charitable purposes of the Petitioner and BMC. Appalachian 

Emergency Medical Services, Inc.! 218 W.Va. 550, 625 S.E.2d 312(2005); W~Va. Code R., .§§ 

lro;.3-24.s.2a,nd -24.16. 

55. The Petitioner's l~ing of a Suite in the PQrothy McCopnack cancer Treannent & 

:R~habiJitation Center to Ambergris" LLC for its cancer radiation treatment of BMC patients, is 

not f<;lf a. ''non-medical'' or "'anciIl-ary." fu,nttioIi; put, bl$tead, 1.$ dire¢Uy,primari1y and 

inunediately related to the accomplishment of the commQn eharita1:>le purposes o.f the PetitiQner 

'and BMC. ApP41achjan Emergency Medical Service>¥, lnc.~ 218 W.Va. 550~ 625. S.E.2d 312 

.(2005);W.V~ Code R.§.§ 11Q-3-24.n.1.1,~24.15and~24J6, 

56. Th¢ PetitiOlter's leasing of a SUite iti 'the I)()iothy McCorm~ck Cancer Treatment & 

Rehabilltation Center to Dr. BOwen, asa:praQticingphysician m.genetal,andas director of 

BMC's cardiac rehabilitation. program· in particular, is not for a ''non-lIledical'' or "ancillary" 

:function, but, inste~4, is directly; prhp,arily and immediately related to the aCcomplishment of the 

comm6n charitable pt11J?0ses'of the 'Petitioner-and B~C. Iii;. But for the l~lng of the·SUite tQ 

such a d,oct<:;t; the· Petitioner ~d BMC wouklbe precludedftoin offering cardiac rehabilitation. 

57. The P~titibner's leasing of a SUite mthe DOi'9thy :McConn.ack Cancer Treatment &, 

'Rehabilitation Centerto Patient Transport, is not for a ·''n.on...medi~al7' or ~;4<~cill~' ~ctlol1, 

o~t, in$t~~d, is directly, primarily andinunediate~y related to the accomplishment ofthe colilmon 

charitable purposes ofthe Petitio~erand BMC.. Id. 

5S. Because, for the tax year in question, the Petitioner did not realize a surplus of revenues 

over expenditures from. its oWn~sbip a:Q:c;l mafu,ten8J,1ce of ~y of units/suite.s of the. Dorothy 

McCormack Cancer Treatment & Rehahilitat1ouCentef, ineilldip.~the Welln~s Center, the 
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subject property was not held or leased out for profit. Appalachian E1'I'iergettcy Medical. S~ices. 

1nc.~218 W.Va~ 550; 625 RR2d 312 (2005). 

59~ BecaUse, fot the tax year in questiob,BMC did not realize a surplU$" of tev~ue$. over 

exp-e.t1ditut~ from: its use of any of the uni~Sltite$ it lease.d ~t ·j;he DOr9tby McCom:mck Cancer 

Treatment & Rehabilitation Center, inclitdingthe Wellness Center, the subject· property was hot 

.heI4 or leased outforpn>.fit. 1d.. 

60, Bven. if-the Petitionerliad realize4 ~ accounting. profit or surplus from its ownership and 

USe of the Dorothy McConnack Cancer Treatment. & Rehabilltation C~tet, .Qf: any of its. SUites, 

mchlding the WeUness Cent~; such pr()fit o:n;ulPl~s .woul~ be requir~ by federal'in(X)l11e ~aws 

governing its tax-exempt status~ to be applied entirely to its charitable purposes. Therefore the 

subject property WQuid notbeheld otl~ed Qutfor profit. W~Va Code R~ §110-3-1;9.5. 

61. E~ ifthe BMC had realized an.~unting profit or surplus from its. use of the Suites it 


leases at the Dorothy McCoilila.ck Cancer Tteatnl¢nt & Rehabilitation Center, ii,tcluding the 


W~tineSs cenier~ such profit or sUtpltls WQwd be required, by.federal iIJ.wnie ~' laws goverJ}fug· 


its tax.;exempt status, to be. applied entirely tolts charitab1e. pufrposeS. Therefore the subject 


property would not be held oj:' l~ed out for profit. W.Va. Code Ro. §11 0-3-24.104. 


·62. T,h:e P~tioiler hold$. and uses the Dorothy M;~ormack. Cancer Tteatment& 


Rehabilitation Center, and each of its Suites~ primarily' and innnediately for itscharltable 


ptu:pOs~and it does fiOt hold pr rent them Ollt for profit. W.Va. Code §11-3-9(a)(12). 


6~. The Dorothy McCormack Cancer Treatment & Rehabilitation Center, and each of its 


Suites, ate exempt 'from ad valorem prop~ tax f()r tax year.2014. Id. 


While exemptiotlS are strictly CQ1lStrued, they must a1~obe applied ration~y. To apply 

the exemption in the way Respondents request would. preclude .growth of the health care systems 
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ili West VIrginia. The nature of healthcare~ with iti; regQ1atory, ~surance; ap.d competiti~ 

schemes has chan,ged, the f~c~ of charitable hospitals from small 'facilities with fifty beds. -and 

limited setvibes to ones that strive to provide patient$ With. th~ b~Il:entsandgervices that WQvl~ 

be 1)Ilattainable toa hospitai operating under the Respondent's rubric. To hold otherwise would 

run afoul the :Obvious objective of the exemption and legislative intent: t.0 relieve the burden Qf 

~atiQn to 'Promote charitable function. From the totality of the record, the Court finds thattn:e 

P~tioner's use ofth~.Dor()thyMcC9nna~k Cmicer Tteattnent & Rehabilitation -Center, and each 

ofitsSuit~ satlsfiesthestandard ofproofrequired to support its entitleJ;llent tp:an exem.pti~of 

the subjeCt prop~ from tuI vakirem property taxation Uilcier W.Va. Code §11-3-9(a,)(l2) and 

the govern.iP.gJegi$.lativ~ regtilation,s. 

~FORE, it is ORDERED and ADJUDGED that the Assessor's Denial of Ad 

Valorem Property Tax Exemptio~ and the Tax Co.IDIi:lissioner's Taxability Ruling 14-i, are 

REVERSED AND OVERRULED; The Respondent's exceptions are noted, 

th¢ C1~k sball enter this dtder as ofthe date noted below and shall tra.nsmit a true copy 

ofthe same to the parties' respective counsel. 

ENTER this .tf' 
,..------'~..J 20l5. 
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