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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA

MICHAEL HUMMEL, et al.,
Plaintiffs,
VS,
CIVIL ACTION NO. 14-C-57K
CONSOL ENERGY, INC,,
Judge Cramer
Defendant.
ORDER R

—

T =

The parties hereto have jointly requested a W.Va. Rule of Civil FmCeduﬁ‘: 54(b) -
determination that the Summary Judgment Order finding breach of contract enteredﬂnJ uly %3 2015

is a Final Order and based upon the Stipulations of the parties, all damages are nd:{)_:_rendefe"ii to be

: ..
mechanical and ministerial computations. P

The Court has reviewed the parties' joint request and believes the same to be proper.
Therefore, it is accordingly ORDERED that the Judgment Order of July 27, 2015 granting
Summary Judgment to Plaintiffs be certified and be entered as a Final Judgment which may be

appealed.

ud
ENTERED this 22" day of ;ngngzz ,2015.

Cirtuit Counof Mars all County, WV
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APPROVED BY:

W. Va. Bar ID #1212

CLAYTON J. FITZSIMMONS, ESQ.
W. Va. Bar ID #10823

FITZSIMMONS LAW FIRM PLLC
1609 Warwood Avenue

Wheeling, WV 26003

Telephone: (304) 277-1700

Fax: (304) 277-1705

JOSEPH J. JOHN, ESQ.

W. Va. Bar ID #5208

ANTHONY 1. WERNER, ESQ.

W. Va. Bar ID #5203

JOHN & WERNER LAW OFFICES, PLLC
Board of Trade Building, STE 200

80 - 12 Street

Wheeling, WV 26003

Telephone: (304) 233-4380

Fax: (304) 233-4387

Counsel for Plaintiffs

AND

%/% %Mé S S1 A

Charles F. Johfis/ Esq.

Christopher A. Lauderman, Esqmre
STEPTOE & JOHNSON, PLLC
400 White Oaks Blvd.

Bridgeport, WV 26330

Counsel for Defendant Consol Energy Inc.
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RPEALe OMINS

INTHE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGIN(A

MICLIAET, HUMMYL; JESSE AVERY;
JOLN HORES; ROBBIE MUNDY;
ANDREW SIMPSON; JOLN
BUSHOVISKY; JOHN CALHOUN; o
DAVID POLINSK]; MIKE SIKORA; W
JOHN CAMPBFLL; MICHAEL
MOORLE; CITARLES BRADLEY S
RACER; BART MICKEV; LANGSTON -
SHAFEER; CHAD SPANQ; SHAWN
BAUM; MIKE SIMPSON; PAUT, - (S
CLEMUNTS; JAMES BLAND; -
WILJS.TAM BALY.OG; TV
FERGUSON; JOHN CARR; ED LIX; CIVIL ACTION NO. 14-C-57K.
NICHOLAS VUCHENICIT;
THRODORFE, PERKINS; JAMES Judge Robert Stone
THOMAS; BRIAN NEEHOUSK; Judge

BRANDEN SAMPSON; JACKE.
CLARK; BRIAN COOLY; ERIK
HORNBECK; JOHN BESS,
ANTHONEY CARPEN1TER; RICIYARD
MELLOTT; SCOTT MEADOWS;
GARY DURBIN; MARK BISSETT; and
THOMAS SCHAD,

]
2072 Wd LS

Plaintiffs,
VS,

CONSOL ENERGY, INC,,

Delendant,

FINDINGS OF FACT, CONCLUSIONS Ol LAW AND ORDER

On the 24™ day of April, 2015, camc the Plaintiffs by and through their attorveys, Robert
P. Fitzsimmons and Clayton J, Filzsimmons of the Fitzsimmons Law Firm PLLC and Anthony I
Werner and Joseph ), Joln of the John & Wemer Law Qffices, PLLC and, as well, came

Delendant Consod Lnergy, Inc., by and through its attorney, Charles V. Johng of Steploc &

Johnson PLT.C.
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THEREUPON, the Court heard arguments on behalf of all partics on cross Motions for
Sunaeaary Judgment. ‘The Court has reviewed the Mermorandums, Responses, and Replies of the
parties in reference to cach of their Motions for Summary Judgment as well as considered the
pleadings and arguments ol counsel and supplemental exhibils,

fased upon the pleadings and arguments, the Court makes the l‘nllnwi;lg Findings of Fact
and Conclusions ol T.aw;

FINDINGS OF FACT

1. Plaintiffs arc 46 coal mincrs who worked fov corporations that were wholly-
owncd by Consol Lnergy, Inc.

2. Murray Lncrgy Corporation owned Ohio Valley Resources, Tne., which was a
wholly-owned subsidiary of Murray Energy Corporation.

3. On December 5, 2013, Ohio Valley Resources, Ine. and its parent corporation,
Murray Energy Covporation, purchased all of the issucd and oulstanding common stock of
Consolidation Cloal Company (hereinuficr “CCC"), a wholly-owned subsidiary of Consol
Fonagy, Inc. (hereinafier "Consol Enerpy®). By virtue of this purchase agreement, CCC and its
assets, including various subsidiary corporations of CCC, became the exclusive assets of Ohio
Valley Resources, Tnc. and Muwray Tnevgy Corporation  (hercinafler "Murray”)  See
Supplemental Lxhibits C, 1), and I£ attached to Plainti (13 Memorandum in Support of Molion for
Summary Judgment. .

4, At afl times matexial herein, Pluintiffs were ncver employees of Consol Lnergy,
but rather, were employees of CCC's subsidiary corporations, including by way of example,

Mclilcoy Coal Company, inc., Shocmaker Coal Company, lnc., and thrce other mine companics

{00135396-11} 2
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(hereinalter (he subsidiury cocporations).

5. For years prior to the sale at issue, Plaintiffs received and participated o ag
"Equily Incentive Plan” of Consol Encrgy. Sée Exhibit A attached lo Plaintifts' Mémommlmn in
Support of Motion for Shmmary Judgment. During this time, and ail materia) times, Plaiatiffs
were employees of the subsidiacy corporations and ncver employces of Consol Eneryy.

6. ‘The Plan, as written, indicated it was 2 Consol Energy plan and in its definition
section, states that the word "Company” shall mesn Consol Linergy. See Lxhibit A, . 17.
Nowhere in the agreement is there any limitation upon or additional dcﬁnit’wné of the word
*Company.” Further, nothing it the agreement ixldicatcs or suypests that the definition of Consol
Lnergy was not intended to cncompass ult subsidiary corporations which employcd PlaintifTs.

7. A clear reading of the Plan, which was applied by Plaintiffs' employers (the
subsidiary comporations) for yewrs prior to (he purchase date, requires the inclusion ol Consol's
subsidiury corporation within the defimitions of "Company” and/or "Consol Encegy, Inc® If
Consol's subsidiaries are not included within those definitions, then none of these Plaintifls, nor
any other employces of the subsidimy. corporations of Consol Encrgy would bave ever reeeived
an incentive bonus. Such an interprelation is unreasonable, illopical and nonsensical as well as
inconsistent willi the entire history of the Plan.

8. ‘the purpose of the Plan was three-fold: (1) namely, to aliract and relain key

employees of the company and [T AFLILIATES: (2) motivate eruployces by perlormance-

tclated incentives and; (3) to cnable employecs (o participate in long-torm growth and financial
success of the company. See Plan, Exhibit A, p. L. .

9. Lach year an award would be made 1o (he cmployees including all Plainiifs in

{00135396-11) 3
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terms of Restricted Stock Units ("RSUs™).

10.  The puyment of an RSU awanl would be spread out over a three-year petiod. By
example, if an cmployce is given an award of 99 RSUs in 2010, then he/she would receive 33
unils each year for the next uec consceutive years (2011, 2002, 2013). According to the Plan,
an "Award Apgreement” would accompany the award and would ®specify the terms mad
.conditiong of the award and any rules applicable thereto.” Lmployees/Plainli(fs were requiced to
sign the Award Agrcement and agree (o all of the terms and conditions. See Scetion 14 of the
Plan.

H. ‘The Plan specifically provided that the awards were to be subject to the provisions
of Scction 409A of the Treasury Repulations. See Plan, Scetion 14 General Provisions.

12, Additionally, the Plan provided for a definition of "Change in Control” whick was
defined, in part, . .. "ay a change in the ownership or BFFECTIVE CONIROL CF A
CORPORATION, or a change in the ownership of a substantial portion of the assels QF A

CORPORATION. . . withip the meaning of ‘Trcasury Regulatiom §1.409A-3(1)(5), and SHATT,

BE INTERPRUTED AND CONSTRULD TO EFFECTUATE SUCLL INYENT."  See Man
'Scction 16, definition of "Change in Control." |Emphasis added]. See Exhibit A, p. 17,

13.  Upon the awarding of RSUs each year, the cimployces/Plaintiffs w'ould receive a
l.cttcr requiring the employee's signalve and agreement.  See Fxhibil B altached to Plaintiffs'
Memorandum in' Support of Motion [or Sununary Judgment.

14. Ihe leiter award identifies Consol  Energy, Ine. (INCLUDING ITS

SUBSIDIARILS TTTE "COMPANY"™ [Fmphasis Sapplicd|. See p. 1 of letier award, Exhibit B

The letter award then requires that the employce ageee to the terms and conditions altached 1o the

{00135396-11) 4
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Tetter Award in order to reecive lheir RSUs over the next three year period.

15.  Asection within the teoms and conditions of the Letter Award provides that the
cmployee will obtuin his/her full award even if he/she is no Tonger employed by the company
before the full award has been paid. “This section is. tited "ACCELERATION OF VESTING
EVENTS". Tt indicales that cuployees way cxercise their right 10 retire as well as 2 ather
conditions beyond the employees coatrol, namely a reduction in work force or a "CUANG): OF
CONTROL" which will not affect their right to reccive their full awavd, Ibese acts do not
disqualify the employce {rom receiving their fisll award including any portion that had not been
paid when the described act occurred.

16.  Sctting aside "Change of Control” for the moment, the other (wo acts all dizecily
involve the subsitliary corporation — the subsidiary where each PlaintifT worked :md would =ither
retire from or be laid oIT due to a reduetion i work foree. “Lhe addilional event that preserves
payment of the full award is a "Change ol Control.” Because "change of control” is within the
same provision as (he other two preserving evenls, it should be interpreled no differently. This
provision alme demonstrates that the focus ol cach act within this scetion must be applied to the
cmploying company which in this case ac the subsidiary corporations. No other intetpretaion is
reasohable.

17.  Despite Plaintifls all working for subsidiary corporations of Consol Encrgy, the
terms and conditions all specifically atilized the word “Company.“ Thus, the only reasnnable
interpretation of Consol Lnergy must include the employers/subsidiary corporations, For
exainple, the terms and conditions fisted within "Acceleration of Vesting Events" indicate that

the RSUs shall be paid to the employee, cven though he does nol remain with the company il he

{00135396-11} S
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sgpaml.cs from scrvice at age 62, takes carly retirement at age 55, dies or isTaid ofl becausce of u
reduction in foree. This section would never apply to any of the RSU award secipicnts if Consol's
interpretation that "company” means only the parent corporation - Consol Lnergy, 1nc. To make
any seuse of the Plan and terms and conditions of e award letter, the words "company” and
"Consol Encrgy, lne.” must include each subsidiary and employing company. T Consol intended
olherwise they conld have easily said so, e.g. "Consol Lnergy Inc. means only Consol Lnerpy,
Ine. and none of its subsidiary companics.”

18.  The letter award also .l‘cquir-es new consideration to be paid by each employce,
includiug sn agreement that the employee not compete for a period of two yewrs afler lermivation
of cmployment. Additionally, the cmployce must sign and agree w protect and hold sceret
'proprictary informution. See Lxhibit 13, pgs. 5, 6. These obligalions were personally signed by
PlaintifTs and would be binding agreements aller the sale/change of control.

19, As writlen and ulilized in the Letter Award and its lerms and conditions, the word
"Company” can only fairly be read as meaning Consol Encrgy, Inc. and its subsidiaries, numely
the emnploying company of each of these Plaintiffs. ‘Ihis is also consistent with the Plan in its
use of the word "affiliates* and the Letter Award's clear scknowledgment that Consol Eneryy,
Tne. "ncludes its subsidiaries.”

20. To the extent there is any ambipguity or conllict, the letter award/agreement
specifically indicates that the applicable teyms and provisions of the agreement will govern and
prevail. See Exhibit B, p. 6.

21. ~ Consol FEnergy, Inc. was 1h-c author of both the Plan wnd the Lelter Awand

(tixhibits A and ), and there is no fact indicating that Plami(ls in any way participated in

{00135396-11) . 6
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drafting the Plan and/or the Letter Award or its werms and conditions.

22, “Lreasury Regulation §1.409A-3(i)(5) is referenced by Cousol in the Ma and
Award Letter and its provisions must be complied with as indicated throughout the Plan and
Tetier Award. As can be seen by (e examples in the Trewsuey Regulations, the focus in
dclcrmining change of control for a company (downstream malysis) is upon the cmployer of (e
parson affecied, Ope of the specific examples in the Treagury Regulations was desceribicd as

follows:

"Corpovation A is a majority sharcholder of Corporation B, which is a mujority

shareholder of Covporalion €. A change in ownership of Corporation 13

conslitutes a change in control event to service providers performing services for

Corporation I3 or Corporation €, und to service providers for which Corporation

B ar Cotrporation C is solely hiable for paywenls under the plan (for example,

former employecs), but is not o chanpe in conlrol cvent as to Corporation A or

any other corpotation of which Corporation A is a majovity sharcholder unless the

sale constitules a change in the ownership of a substantial pottion of Corporation

A's assets (see paragraph (i)(5)(vii) of this scction).”

23, Applying the Purchase Agrecinent at issuc 10 the Tntemal Revenue Regulation
A09A and its example, Consol Frergy, Inc. is "Corporation A." Consolidation Coal Company
("CCEM is “Corporation B” and all of the corporations that Plaintiffs worked for would be
classified as “Corporation C," including the cmploying subsidiary corporations.

24, Analyzing e facts of this case under the TRS example, it is clear that a change in
control alfeoted each of the Plaintills' employing companics, thereby cntitling them to the full
(one, two or three-ycar) benefits of cach of the RSUs that had been awarded o thern and which
Lhey had earned.

25, Defendant's argument that (e word "Company® can only and exclusively mean

Consol Encigy, Tne., and cxcludes the employing/subsidiary corporations, is not vewsonable

{U0N35396-11} 7
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bused upon a (i reading of the Plan and the lelter Award. 11 one applies Defencant's
interpretation ol the word "Company,” there would never be an instance when thesc Plaintisfs or
other subsidiary corporation cmployces would have received RSUs in the past, which is
completely contrary (o the history in this case and the manncr in which the incentive plan
operated for years and was intended Lo he applied ‘

26.  FVach of the employing/subsidiary companies veccived new and substantial
considerations, including covenants nol. Lo compete and non~discloswre of  proprietary
information from cach ol their cmployees, in cxchange for the RSUs,  Fach of the employees are
obligaled to covaply with those new covenants even after the purchase agrecment,

27.  Both the Plan and the Letter Award agreement should, in faieness, be read in thejr
catirety to apply not oply to employces of Consol Encrgy, but Lo all employees of all subgidiary
corpovations, when determining "change of control." It is clear that such "change of cotrol”
should be measwed by the employing company of cach PlaintilT and RSU recipient and not the
patent company.

28.  1lere, there was clearly a "change of control* in Consolidation Coal Company
and, us. indicated in the example of the Treasury Regulation, all downstream subsidiary
corporations, including cach of the corporations for which cach Plaintiff was cmployed.!

29. A clear reading ol the Plan, Award Letter and tevms and conditions, indicates that
the announced purpases of (he incentive plan would be tolally frustrated if the "charyge of
control" analysis was limited to the parent corporation, Consol Energy. ‘The only reasonable

reading is thal the definitions of “company” and “Consol Tnergy, Inc.” include all of the

! Defense counsel indicated that ono of the Plaintif(y has cecealved his RSUs {n total, Plaintifls and efendant can
{00135396.11} 8
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subsidiary corporations and cvery Plaintiff who was employed by any sobsidiary of C'CC
experjenced a "chunge in c;'m\rol“. thereby entitling him/her (o "Acceleration of Vesting Events®
(all of the shares subject to your award will vest (i.e., will not be subject to forfeilure))”. Exnibit
B,p-2.

CONCLUSIONS OF LAW

1. Summary judgrent is designed to effect prompt disposition of controversies on
their werits without resort to lenpthy trial, if there egsentially is no real dispute as t salient [aets

or if'iL only involves questions of Jaw. Tarew v. Monongahela Power Co., 199 W.Va. 690, 487

S.k.2d 348 (1997).

2 A Mation [or Summary Judgment should be granted only when it is clear that
there is no genuine issuc of fact to be tried and inquiry concerning the fucts is not desirable 1o
chaily the application of the law. Grayiel v. Appalachian Inergy Parinets, 230 W.Va, 91, 736
S.L5.2d 91 (2001).

KR The partics apree there is no genuine issuc of material fuct and the issue presented
is a question of law,

4, Subject to any underlying factual delerminations which may arise, it iz (he
provinee of the Circuit Court, and not of a jury, o interpret a written contvact. Wood v. Accordia
of West Virginia, Tnc., 217 W.Va. 406, 618 S.L5.2d 415 (2005); Also sce ‘Toppings v. Rainbow
Tlomey, Inc,, 200 W.Va. 728, 490 §.)1.2d 817 (1997),

5. Defendant Consol Fnergy I.)rcpm‘cd the “Incentive Plan” (Plaintiffs’ Lxhibit A)

. and the "Award Letter” which includes terms and conditions (PlainG s Exhibit 1),

B e U— e et e ———— .

agree upon his, or i there is a dispute, it can he subinitted 16 Uie Court for resolution as to whethier that indivicual
Plaintiff had received full buncfits of the R8s,
{00135396-11) v
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6. Any ambiguitics or uncertainties in a written contract should be resolved n_s;,f.inst
the party who preparved it. Syl PL 1 Charleston v. Chievrolet Motor Co., 135 W.Va, 25, 174 Sk,
570 (1934).

7. A clear reading of he Incentive Flan and T.etter Award indicates that the terms
"Company” and "Consol Fnergy Ine." include all subsidiary cotmpanics, including Consolidation
Coal Company and its subsidiarics such as M(:F,]roy Coal Co., Inc., Shoemaker Coal Co., |ne.,
ele.

8. ‘Lhis interpretation is corroborated by the actual history of (he Plan, and its use of
the torm “Aftiliates” in (he introductory paragraph of' the Plan topether with s speuilic
declaration i (he introductory paragraph of the Telter Award which ideotifies "Consol Encrpy,
e, (ncluding its subsidiaries, the "Company™.)" Sce Exhibit B.

9. To the extent terms and conditions differ, the ters indicate that the T etler
Agrcement conlrols (Plaintifls' Lxhibit 13, p. 6, Jast three lines), However, the Tetter Agrecment
also says (he Plan would govern (Plaimlills' Exhibit B3, p. 1). This resolution clavge is in ardl of
itsclf renders the tevms mpbiguous and, thercfore, to the exlent any ambipuity exists, it must be
nterpreted most favorably to Plaintiffs.

10.  Treasury Regulation 1.4090A-3()(5)Gi) identifics and  detines  “relevant
corporation” and clearly supports PlainG{fs' position and contention in this case. The ‘l'rca;smy
Regulation states, in peviinent part, as ollows,

(1) Kdentification of relevant corpor'atfnn -(A)In g;cncral. ‘f'o constitute a
change in conlro) evenl with respect to the service provider, the change in control

cvent mustrelate to -

(1) The corporation for whom the service provider is
porforming services al the time of the change i control

{00135396-11) 10
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event

1. Both the Plan and 1.eter Agreement discuss, vefer w, and apply Internal Revienye
Regulation 1.409A-3(1)(S) wbich provides cxamples for "change of control” of corporat-uns.
Applying the IRS cxample hére clearly demonsteates hat each Plaintitf expevienced a change of
control when Muray purchased Consol Linergy Tne's CCC (which owned multiple subsiciary
companies which were the employing companies of cach Plainti(t).

J2. Each Plaimiﬁ’ carned s was promiscd RSUs that had not been paid at the time
of Mwrray's purchase of CCC on December §, 2013,

13, The Incentive Plan provides that each cmployee would be paid their RSUs if the
company experienced a "change of conlrol.”

14. A fair reading of the Plan and Letter Award indicates employees should receive
their wnpaid awarded RSU's if the cmployers experienced a change of contvol, including all
subsidiary companies of Consol Lnergy, Tne. which would include all of Plaintiffs' cployers,
namely the subsidiaries of Consolidation Coal Company. Such is a fair and rcasonable vendiag of
the Plan and Letter Awavd.

15. - Although this Court belicves a reasonable inlerpretation of the Plan and T.eter
Award rcqnix.cs-thc Plan to pay RSU's when there has been a chavge in control in Plaintiffy'
cmployers who are subsidiarics of CCC, if any ambiguily exists in the use of the lenns
“Ciompany” and/ar "Consol Fnergy, lnc.," that ambignity must be interpreted most favorably in
favor of Plaintiffs. In such even(, Plaintiffs would still be catitled to their RSUs because of a
“change in control” of their eroployer and Consol's subsidiary.

16. T finding that a reosonable interpretation of the Plan and Letter Award vequires

{D0115396- 11} 11
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npplicu(innbf the change of control event to Plaintills' employer and Consol's subsidiariey, the
Court considered the IRS example in Regulation 409A which is required to be lollowed by the
applicable documents. This example clearly demonstrates that there was a change in control,

17. Additionally, Consol's requested interpretation ol the word "Company” and litera
rcading of the definition "Consol Lnergy, Inc.” is tolally inconsistent with the history and
purposc of the agrecment.. TF one were 1o apply such a narrow and restricted meaning to the
"Acccleration of Vesting Fvents” section in the Tetter Award, then that entire section (which
prescrves payment of RSU's under cerlain situations (retiremcent, carly velirement, reduction in
force)) would ncver apply becansc all Plainliffs worked for subsidiaries and not he parent
company Consol Encrgy, [ne. This interpretation and result is iflogical and patently unfair.

18, There is no wcason that the document's definition of "Company" as "Consol
Encrgy, Tne.” is anything more or less - Consol Loergy, Inc. is a corporation comprised of
multiple sabsidiaries including CCC, McElroy Coal Cu., Inc., Shoemaker Coal Co., Inc,, ete. If
Consol wanted to {imit the definition of "company” to only Consol Linergy, Inc., excluding all
subsidiaries, it could and should have done so. Instead, a fair interpretation of "Company" and
"Consol”, together with actual application of such definition throughout the Plan and T.ctter
Award, clearly reveuls that the focus for vesting cvents, including a "change of control,” must
focus on the employing compuny (the subsidiaries) for cach participant (PlaintilTs).

19. ach of Plhaintiffs' employcrs expericnced 4 "change of control” on Deceraber 5,
2013 when Murray purchascd Consolidation Coal Company and its subsidiaries.

20.  The vesting (as thal teem is used in the Plan and Jetter Award) of each PlaintifT's

1STJs that had been awarded prior to December 5, 2013, accelerated as of December §, 2013,

{00135396-11) 12
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upon the purchnse. by Muttay Fnergy.

21.- Consol Encrgy, Inc. owes each Plaintiff all RSUs awarded W hinvher prior 1o
December 5, 2013,

22, Judpment interest shall sceruc on such RSUS' value as of March 15, 2014 antil
paid in (ull. Plaintiffs may request a hearing to determine a dale prior to March 15, 2014 when
the RSUs would have been "admimsstratively practical” for delivery. “Uhe partics may conduct
discovery on thig issuc if the partics cannol ugree to a date when the RS8Us should bave been
delivered. |

Rascd upon the Findings of Tacl and Conclusions of Law, il is accordingly

ORDERED (hat Plaintilly' Motion for Suumary Judgment is granted and Defendanl's
Motion for Summary Judgment is denied. It is lurther

ORDERED that o)l RSUs awarded to each Plaintiff and not otherwise paid shall be
delivered 1o cach PlainGi[f by and through their altorneys. Itis fwtier

ORNERED that prejudgment interest shall acerue from at least March 15, 2014 on the
value of the RSU's as p.‘l‘ that date and the partics may request a hearing or otherwise agree to the
date when it was administratively practical to deliver the RSU.\‘ prior to March 15, 2014 and alter
December 5, 2013, [tis lwiher,

ORDERED (hat discovery shall continue lo determine or assess damages incurred by the
pluintiffs on the contract claim and full discovery on the remaining causes of action shall

likewise conlinuc.
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ENTERED thmg ( dayof 12015,

e Honorable Robert Stone
Judge
Matshall County Circuit Court
West Virginia
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