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IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

MICHAEL HUMMEL, et aI., 

Plaintiffs, 
vs. 

CIVIL ACTION NO. 14-C-S7K 
CONSOL ENERGY, INC., 

Judge Cramer 
Defendant. 

ORDER 
";::--" 

""-
The parties hereto have jointly requested a W.Va. Rule of Civil p::riicedu~ S4(b) 

-:::: 

detennination that the Summary Judgment Order finding breach ofcontract entered';';July ~L 20) 5
_.-'-... 

u , 
is a Final Order and based upon the Stipulations of the parties, all damages are n~jende~i to be 

.::=_ . ") 

r.)mechanical and ministerial computations. '..J 

The Court has reviewed the parties' joint request and believes the same to be proper. 

Therefore, it is accordingly ORDERED that the Judgment Order ofJuly 27, 2015 granting 

Summary Judgment to Plaintiffs be certified and be entered as a Final Judgment which may be 

appealed. 

-'~ ~ ENTERED this i j. day of (,. ereml£,rt ,2015. 

{OOI53494.\ } 



.. 

APPROVED BY: 

BERT P. FI IMMONS, ESQ. 
W. Va. Bar ID 212 

eLAYTON J. FITZSIMMONS, ESQ. 

W. Va. Bar ID #10823 

FITZSIMMONS LAW FIRM PLLC 

1609 Warwood Avenue 

Wheeling, WV 26003 

Telephone: (304) 277-1700 

Fax: (304) 277-1705 


JOSEPH J. JOHN, ESQ. 
W. Va. Bar ID #5208 
ANTHONY I. WERNER, ESQ. 
W. Va. Bar ID #5203 
JOHN & WERNER LAW OFFICES, PLLC 
Board of Trade Building, STE 200 
80 - 12th Street 
Wheeling, WV 26003 
Telephone: (304) 233-4380 
Fax: (304) 233-4387 

Counselfor Plaintiffs 

AND 

~/~ .~Lifo'~.4~"'/:U/'/"""

CharlesF.Jo~ 7/ .()'t/ 
Christopher A. Lauderman, Esquire 
STEPTOE & JOHNSON, PLLC 
400 White Oaks Blvd. 
Bridgeport, WV 26330 

Counsel/or Defendant Cansol Energy Inc. 

{OOI53494-1) 2 
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RI'I'/I.It.· 1l~1I171J:' 

INTHF. C1H.C(J~T COUnT (W MAnSHALL COUNTY, Wlr..~T VIRG.lNlA 

MICllAI~l, H1JMMl!~T.; .mSSl!~ AVIUtYj 
.JOHN HOR"~S; RonniE MUNDY; 
ANllR1~W SIMl'SON; ,.OUN 
lWSHOVISKYj .TOHN CALHOUN; 
DAVID POUNSI<.l; MIKF. SIKOHA; 
JOHN CAM}tBF,LL; MICHAl!:l. 
N(()()llli; ClTAltLES lJRAIlLl.r.Y 
RACKit; JlART MICKF.V; LANGSTON 
SHAll'll'l!:n; CHAD SPANO, SHAWN 
UAUM; M1KIt S1J\1J&~ON; rAUl, . 
CLltMKNTS; JAMRS ULAND; 
WILUAM UAU.OG; TiM 
l".I!!lW1JSON; JOliN C.6.J.(R; ED LJ!:1\; 
NlCHOLAS VUCHENICYlj 
THEODORE I)EUKlNS; JAMltS 
THOMAS; BRIAN N1ml:l()lISJ~; 
HRAN1>.lCN ,sAMltSON; .JACK F.. 
CLARK; URiAN COOKY; JmlK 
110RNtlF.CK; JOnN mess, 
ANYffJONIl:¥ CARPEN1'.~:n; IU(;f'ARl) 
MltT.l.O'rr; SCOTT MJ.i:ADOWS; 
GARY D(JRBlN; MARK mSSli;l''f; and 
THOMAS foiCHAD, 

Plaintiffs, 
vs. 

CONSOL ENl!~R(~Y, INC., 

De It:nllaut. 

.....-' 

.- .... ~ 

,.. 
..........: 


CIViL ACTION NO. l4-C-57.K. 

Judge Robclt 810m! 
JLldgc 

VINJ)INGS OF II'ACT, CONCl,lJSIONS OII'IJAW ANI) OltDER 

Oil I.he 24'h day {)f Apdl. 2015. cam.e the Ph,intifti:; by Lltld through Ulcir attomeYR, Robert 

P. Fitzsimmons and Clayton J. Fi LY.slmlnO.l)s or lhe f.it:l.simIllO!)S l.tlw Firm PLLC uncI Anthony l. 

Werner and Joseph .1. John or lhe John & Wetner Law Office::;, PLLC lInd, as W\~lJ, came 

J.)e/endant C<.m~()\ llllCIgy, Inc.•. by Imc\ lhrough i.Ls nttorney, Charles l7. Juhns of Steploe & 

.T ohnson PLJ.C. 

({J0I35:JQ6.11) 
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·l'lJER1W'PON. the CouTI heard lU'gumcnts on behalf of allll""lics on cm~~ Motilms li)c 

S\I1Ulllary Judgment The Courl has .reviewed the MernOl'Qlld\lm~. R\!!lponses, and Replies urthc 

p!lrtie.'1 in reference to euch of their MuliollS for Sumnwy JlIllgml)nt :~s well llS cOl)~idl!l"Cd the 

pleadings ~nd urgulllC.ots orcounsel nnd slIppJemc:nlal cx.hihit:l. 

Da.o;ed upon the plcadiugs lind orgumelll.'I, the COllrl rr\Ql(cs the Ihllowlll8 Filllliflgs of" }':acl 

alld Conclusions ofT.ow: 

}I'lN.oJN(;S 01' '[(ACT 

1. Plaintiffs arc 46.cOlll millers who wOI'ked ItI" COI')lOl'aliollS that wen; wholly­

owned by (!onsl)lllnergy, Inc, 

2. MurrdY Ellcrgy COll}Oration owned Ohio Valley Resourccs, Tnc., which wus a 

wholly-owncd subsidiary or Murray F.nergy Corpnnllion. 

J. On Decemhel' 5, 2013, Obio Valley RCl;t)u\'CC$, inc. and its parel\L corporation, 

Murray Rncrp.,y Corporation, Jlurchased all of the immoo and ()uLstanding common stuck of 

COll.'101idatiolt Cut'll COillpany (heJ'einuficr 1I('~ccn), a. whully-owned lluhsidiary or Como1 

Rnea'gy, II\(;. (bol'CjnnfLei' "Consol Rnorgy"). By vii'llle of lllis pUl'chll.~1:: agreement, CCC IUld its 

ll.'1sets, including various subsidiary corporations or CCC, became Ule ex.c1u.'1ivc assets ()f Ohio 

Vaney )~es()urccs. Inc. and Murray nnergy Corport\tion (hereinaner IIMurmy") Sct/4 

Supplelnerilalllxhibil.<t C, D, I.\IlU E attached to Piuinli Its' Mc.mol'andul\l. in Suppm1 of MoLioll for 

Summary Judgment. 

4. At aU times matCJ;jal heroin. J>luinliffs weI'\! never eml'lo),cc.'1 of C:omml cne.t'8Y, 

but rather, were cmplu)'ces of CCC's subsidiary corllordliolls, inclulling by wily of cX~llnple. 

Mclllroy Coal Company, Inc., Shoemaker COllI COml')l\ny, inc., imd three oth~r mine companies 

{OClIJS:t96·II, 2 
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(hcrcinalh::1' the S\lbsidiary COL'I)Ol'ations), 

5. For ymlrll l>rlOr to Ihe ::.nle at issu~, Plninliff.c; received mld p"lticipal!~d HI all 

"F.'llli(y Inc(.mlive Plnll" of COllsul El\c1'l~Y. S(~e F.~hibit A attach~d to Plail1tilfs' MemoranduUl in 

SU!'11011 of Mulintl for Sl1llJlTIury JudgmenL nuring this time, and nil IUn1cr.iaJ limes, Pll\;tltiffs 

were t:mployecs of the SubliidiaL'Y co.rpOfl.lliuml and never tlmpluyccs of Cons!)1 F.nergy, 

6, The ,('lal1, us written, indicated it WIlS a COI"Isol Energy plan and ill its detiniLion 

section, st(\,t.(,~s that the word "Company" shaU mean (~()nsol Energy, See Exhibit A, p. 17. 

Nowhcrc in lhe ngl'cclUcnt 18 there any limilation upon or uddilionnI definitions of" the word 

"Company." Flirthcl', nothing in the 1Ifl,1't:t!mcJlI illdicntes or l!uggcsl'l thnt the delinition of Consul 

Energy was not intended to encompass all subsidiary corporations whidl employed PlnintiJli;. 

7. A cJeal' l'eadine (If llic Plall, which was applied by Pl.,intiffs' (~mpl(lyeni (the 

subsidiury cOfl1orations) for years priol' to the purchase date, requires the i(JcllJ~i()n uJ' Consol1s 

subsidiury cOl'J)orati.on within the'defiTiitions of "CnTnI)[lIlY" RndAlr "Consol Energy. Ioc," Ir 

Con:ml's subsidiaries tU'C not included wlthhl lhnsc definitions, Lhen nlHIC ofthcse Pluilltills, nor 

.my other employees of the subsidiruy c(lrpOTl\lions of Consoj Energy would lmvo cver rCl:dvetl 

1m incentive bonus. Such nn inteT}1Telation is unreasol1able, iIlogicul ;.md u()1\SCnsil:al as wcll as 

inconsistelll with the entin~ hisl0J'Y of the Plall. 

8. The purpnse of t.he Plan was tlll'ee-/(lld: (I) nmlU!(Y, () aUract fUld l'etain key 

~1lI)l\oyccs llf the company and JJ~ ~.1'.Frf.TATr~~; (2) motivale ctnployccs by l'erlil\'mancc­

relaled incenlives and; (3) In enable employees to parlicipalt.l in l()l\g~tcl'ln growlh utlcl linandal 

Sl~e!)s n"lhc Cmllp~l1\y. See Plan, Exhihit A, p. 1. 

9. Ea,:h yen!" all award w(lllid be made lo the employees incllldillS aU Plainfirtii ill 

(UOU53%-II) ) 

http:cOl'J)orati.on
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terms of Rt~strkted Slock Units (" R::i Us'~. 

10. The payment of nnRSU uwant would he spl'c(-Jd Oil\: (lver a thrcc-y\!~\)" period. Uy 

example. if an employee is given 1111 uw,lI'd of 99 RSUs in /..010, Ihl!TI hc/~h'~ would l"Ccei'Ve :n 

Illlil.:i each yenr lllr the JlcJ(llhree C(lII.~ccutjvc Y~~HJ.'S (2011. 20 (2,2013). Accordjng to tim ·11Ian., 

lin "Award Agreemenl" would accompany the award and would "spt!cify the ttmll,,) und 

.conditions Qfthe awunl arid allY rules applicahle lherelo." Employees/PJainlil'ls wert! n:,)uirc~d to 

sign the Award Agl'cemcnt and Ilgl'ee to all M the tcrms nlld Cl)ntiiliul1R. See Section 14 of the 

Plan. 

II, The Plan !:-o1)ecilic£llIy provided thll.llhe aWllnls WCft} to be subject to the pmvi:;iol1s 

\)f!:)cetio11409A of Lhe Trca~\Il'Y Regul~lticm.". St:e Plan, Section 14 General T'ruvillioll:l. 

12. Additionally, the .Plan prnvitlcd for n definjtion of "Change in ConfJ"ol" wilier. WIlS 

deIint:d. ill {Jart. .., "us U <.:hallgc ill the ownership or 1;;~J.ECT~V.l}. GONTHOT.OF A. 

()Q8PORATION. or a t~hll!lg,C ill t.he oWJlt:n:Jlip or a substantiftl portion or the llssel!'! OF A 

~;.QJ{p()nATrQN, .. within the meallin& of TfCOSUry Regulution §1.409A-3(i)(5), and SHALT. 

BR INTHRPllliTHD AND CON8TRUED TO TIFFF.CTlJATlJ SUCH lNTHNT." Sfie Ph'tll 

Scctio1l16, delinitilm of IIChnnge in Ccmtro1.'\ IEmpbasis added]. Slre P.xhihil A, p. 17. 

13. Upon tbe .twarding of RSUs e~~ch year, the cmployees/Plaintiffs would receive a 

/cttcJ' !'cqUj"hlg t.he employec's signul.ul"1! ami agreement. See Exhihil B attached to Plaintiffs' 

Memorandulll ill Support of Mol ion lor Summru:y J\Jdgmel~L. 

14. '1110 leiter award identifies Consol Energy. Jnc. tlJ'-I(j".!.lDTNG _IT~ 

s.Ua..S~Pl~Ul~~ THP. "CQMPJ\.N)".I) [ntnphll.'ils ~(\pplicdl. Sce p. 1 of telter award, Exhbit B. 

The letter aWClI'd thell requires that the empluyee ag.rcc to the terms llI~d comiiLilll"ls uWlchcd to tbe 

(Ol)1J:'i.196·\ J I 4 
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T.~I.lcr AwaTd in Ol'dcl'lu reeeiv!! thcil'lt.')Us (lVCl' the next tlu'ce year pCl'it)d. 

1.5, A lit:clioll within the term!; i\tld conditiolls of tht: Lettcr Awurd providm; that lhe 

employ!::!:: will oblllill his/her lull aWllnl even if ht;/shc is nl) l()lI~cr employed by the com l)uny 

bcfor~ Ihe full awtlrli h~18 been paid. This st!clion is tilh~u "I\CCm.HRhTI0N OF VESTING 

EVF.NT1:)", lL indicHI.~1I thnt employees tlll1y cxcrci!:it! theit' l'ighl to retil't! <L'i well :1S 2 .)ther 

conditio.lls beyond lhe employees l~olltrol, namely a relluctil111 in work force or a "CHANGE OF 

CONTROl." which will noL affect their right to receive lhdr rull award, Thc!te aets dl) not 

disquaH/y the employee ihlfl1 I'cccjving theu' tilll awal'Cl ill(;ludillg lilly pOl'tioll lllLlL had nut bCCll 

paid when the uc.'1cribed act occurred. 

1G. Sctting aside "Change of Control" for lhe motntml. (he of.ht!t' lWO acL':l all di.:ecLly 

ill volve the sub,~itlh\Ty C01'PUfl\tioJl'- 'h~ liubsidinry where each l)loLntiff worked il11U wouJd ~ithcl' 

relire from or he laid oIl' clue t.o a Teduction in work fnfcc. The additional event that prC~.CL'Ves 

payment or Lhe full award is " "Chnnge of Contro!." Bccaw>~ "change or Mnttol" j~ within lhe 

smne provision as thc Olher two pn~~ervlll~ evenL!'!, it should be interpreted 1\0 dil1crclltly. This 

provision alone; delnonstrates thaL thc focll,'; ,?r each Ilel within this section must be applied to lhe 

employing compm'ly which in this cs~e arc the suhsidit'l1'Y r.:orpOl'atiolls. No other inlcrprcudull is 

rea.'Ionable. 

l7. Despite Plainli/l:S all workina, f(.lf subsidiary cnrpomtion!t of Con.sol EncrbY, lhe 

terms and conditions alll-.1)ccificn.lly lllilil.cd lhc won! "Compnll.y." Thus, "lhe. otlly rC(lsl lI1able 

interpretation of ConlinI Ener~~ mu:.;t includc the etnployer:-;/)iubsidiary COI'POltllillTlS, For 

exainplc. Lhe tCl'ms and condilions list.ed within" Accelcration or Vesting Events" indicate that 

lite RSUs shaH be p~\id to tht: employee, even th(Hlgh he dot!1'I riot remain with the company if lIc 

{fJOIlS3l)(,.J •• 5 
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separates ll'om service at age 62, ltl}<ell cady relirement at age 55, dies or is'laid ()IT hccall~(: of II 

.	l-cdllctiou in force. Thi:; :)'~Clil>ll would never apply to ftny of th~ HS{ J awtlrd rccil,icnts if COll:>O)':.; 

intcrpretaticm thal "cum.puny" means only the p,tr(ml c{)J'poralion - C()nsol lillc.rgy. Inc. To .;mlkc 

;·my $t!II:-oe or the Plan llud t.C!'nlS f~nd t!onditinns or the aWllltl letter, the words "compitny" and 

"Conllo\ Energy.lnc," must incllld~ each SUblliliifll"y and cml>ioyint,; company. H CClIlSO\ intendcd 

olherwise th~1y could have I;;m;ily )"nid ~(), fI.~:. "Cf)Jlsol Encl'gy Inc. m~i\l1)! only CO[)'''Iollillcrgy, 

Inc. and none ~)f its subsidiary compalllcs, II 

18, '!lIC IcHor award also .f(~qllire::; nc:w cllnsiduralion to be paid by euchemploycc. 

inchuliuK till agreement that the eml,ll.Iyee nell c(lrnp~lc for ,\ I)cdod t)ft.wC) years al\er lCnTlit:lltion 

of cmploYlllC'Jlt. Additionally, Ihl} employee must sign and Ilgree ll) protect ,mel hold !iw:el. 

proprietary inforrnulioll, S(it! llxhibit D. pgs. S, 6. Tbese nhligatiollf> werc persoJlally signo:ld hy 

T'lainlilTs ant.! WOlild be binding ILgreelllellls nller the salc:lchauQ.c ofcontrol. 

19. As wl'iUen nnd ulili;r.cd in the Letter Award and its terlTl!> ,\nd conditions, the word 

"Company" can only ntirly be l'Clld liS .me<ming Consul Energy. Inc. and its slll'll$\di:lI'ies, namely 

the employing company of ellch of' thCiiC Plllifitiffs, '111is is niso COl1!\isleul with the Plan in its 

\ISO of the word "allllillle.c;" and the Letter AWI\I'd's clem' llckll()wlcdgment that Consol Hnergy, 

inc. "includes its subsidiaries." 

20. To lh~ extent thore is any ambig,lJily or l~()nl1ict .. the letter awardhlr.Jc~n,ent 

specifically indic~'lcS that the appli(:able terl)l~ and llrovi:{iotls of the agreement will f:T,ovem llnd 

prevail. See Exhibit ll. p. 6. 

21. Consul Ent:rgy, Inc. wa~ thc a\lthor of both Ihl;! Phll1 "nd the LWeI' Award 

(Exhibits A and B). im<l there is no fact incllt:llting thlll Plainlill'l in tmy way participal1!t1 in 

{0111.15:19(,.11) 	 6 
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dmftlug Lhe Ploll Gnd/or the Letter 1\waxti or its terms and cCllltlitions. 

1.2. . Treasury RcgulaLkm § 1.409A·3(i)(5) is referenced hy COII:'l01 in t.h~ Pla·l and 

Award J.cm::l' and its provisions musl be complied with as indicated chroughout 111l: Plall lind 

T.elle!" i\wlmL As can be seen by (he example:'! in the Treasury Regulalions, the fOC:II); in 

l\clCl'lnillill!f, chtll\l~c of C0l1ll'U1 Il)l'll company (dowll~1rt:alll analysis) is upon lIlt; employer ()r 1I1c 

PCl'SOll affected, ODe or the specifL~: examples ill the Tn.:nsul'Y Regulation.'! was de:;crihcd as 

follows: 

"Corporation A is tl mujority shtu'Choldcr or COL'potation B, which is n Ynujm'ity 
shilrehoillci' of Corporalion C. A chungc ill OWllcnthip of COll1oration U 
COMI.itulcs I:l chonl~~ in c(~lltl'Ol evenl 10 sCl'vicc provitlcrs performing services fOI: 

Coq')onltiOll n or Corporation C, ilTld to sCl'Vice prnvidcl's for which Corporation 
B Ilr C01'pI)r[ltjoTi C is solely liable for pllyl')tml~ under the plan (lor Cxulllple, 
lilTltlCl' l'.mplnyccs), but is nol II Clllllll:,C in conlrol event as 10 Corporation A or 

.(\fIY otller cOl'l101"atioll of which Corpol'ation A i1'lo majority shareholder unlelis the 
sale constitulcs a cl'Ulnge i11 the oWlle)'ship of n .SUbstfu1lilil pC)l'tion of COll)OJ'atlo11 

Ns :-J.~~el" (scC' pnragmph (i)(S){vU) o!'this section)." 

21. Applying {he P\Uchase Agrccmcllt III is.'1l1C to the Inlemal Revenue Regulation 

"09A Ulld its ~~xamplc. Consol Energy. inc. is "Corporntion A.tI Consolidalion Cual Company 

("cec") is "Corporatioll R" and all or the corporatiOlll> lhlll Plaintiffs worKed tOl' would be 

classified as "c.:o.rporulion C," iUI~h\(ling Ihe employing subsidiary corporations. 

24. Analyzing the facts of this casC under the lRS cllample, il is cleM that a chungc in 

control I.li'lcclcd e.·.\(.h or the 1'1ainti/.'ls' cmployjng l:o)1lJlunics, therehy cntitlillg them to the: fnll 

(one, two or three-year) bcneliLo; ur each of tht~ RSlJ~ thnt hud'been awarded 1.0 tllClt1 and which 

they had eanled. 

?S. l)cfcndant's tll'&llIncnt thalll1c word "Cornprmy" call {mly and cxclusively "nlcan 

Cons()! EI,cl'gy, Jnc., and excludes Ihe el1ll)loyjn!!/llllh~jdia.ry l:nrpol'tI(ions. is nol rca:lollable 

! llUUS39li·11 } 7 
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bused upon a ruil' reading, (If the Phl" and Lht: I.etter Awal'd. lr one applies Dcrcllc!unt's 

inlCL'pL'cttJ1ion of the wOl'd "CompallY." thCl'C wuuld never btl lin insl1l1lCC when 'lhc:,c Pll\illtitls or 

()Iller subs;tliCll"Y COfl)OntliuTI employees would have received RSUs ill the p<\st, which is 

C0111plclely COll.U·UI-Y Lo lilt: history in lhis case find the Inltnllcr ill whieh Ihe inCCJltiv~ plllll 

operated f"Or years and wns intendeci to he ap(>lled 

26. T~ucla l")f thtl employing/s\1bsitiiury eOlllp!micl) receivcd new lind substtultil:lJ 

cotl8ider~UiuTls. includinl( cuvclI{mts nol, Lo compete and non~djsclo8U.rtl of propl'iel<U'y 

infomlllLiml fr0l11 each or their employees. in exchange (hr Lho RSUs, Each of the cmpJoye(!s arc 

obligaled to comply with those Dew COvcntmts even utlcr the P\Il'CJulse agreel11cnt. 

27. Bolh the Plan ClllCllhc Letter Awnrcl IlgrcC1llcnlllhnuld. in fairness, he read in theil' 

entirety Lo t\Pl'ly not ooly tu employees 01' C()n!!olllncrl~Y, but Lo all employee!! tll'llll s\lb$idiary 

corporutions. when (l~lernliniLlg lIchim~e of controL" It is clear thaL Kllcll "change or ell ·,tn)l" 

should be Jllcmmrcd by the employing cOmptllly uf' each Pillintifr und RSli recipient nncl llot the 

&>tU'ent c()J'Tlpany. 

2K. Here, thel'e WtIS clearly a "change of' control" ill C()TIsolidatioll CO~II Company 

and, tiS indicaled in tbe example of the Treasul'Y Hegulltlion, 611 dUW'Tllltl'crun Sllbsicliary 

corporalioLlS, hlcll.l(ling eAch Qfthe C<lrpC>l'1ltions fot' wlliuh each Pblinlift was employed.I 

2~). A clom' moohlg oJ'the Plan, Awmtl Lette!' and (1....'11S and condilion!!, iudicat(!$ that 

the annuunced pUl'Jl(lS~<; of the incentive plan would he tolally fruslralt::ll if the IIchur:ge of 

control" analysis wall linlitccl to lhe parent corpomli()TI. Consol Hnergy. The only rea.~()nable 

reading is th~\L the definitions of "Cmn(lRILY" und "Consol 'Energy, Inc." ill.elude oil oJf tJ.le 

I DetellllCl cllllnsol indillllted lhlllOn\) Clrrbe Pll1inlirr.~ hilS \'r.eelverl his RSUs III (Otll1. T'1:t.inliIT1I8I1d Defend""l elln 

COOI.U3Y6,1I) 8 
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:mbsidimy .COI'p(lnllions and every Plaintiff wbo wal:: empluyed by My subsidiary llf CCC: 

(:xpcl'ienced It "chung,c in cOll\rol", thereby entitling him/her 10 "Aecclcmtion ofV'!sting EwnL!I" 

(all or lllc.::. :;harl~s subject to yO\lf aWlJl'd will vt::;L (i.e.. will Jwt bc s\ll:icct to tbl'leillll'~)". E)(',ibil 

Ii, p_ 2. 

1. Summary judgrncn! is d~~sir..ncU to effect prompt l1i~p()sitioJ\ of controversi.es 1m 

their l\1eriL~ without rcsorl to lengtby tdnl. iflhere t:l!senlinlly is no real dispUUl Ill) to S<llitml lacts 

nririL only inVOlves qucstions ofblW. Larew y:J:-1onongah~lQJ~Q.WJ:r en., 199 W.Vu. 690. 4117 

~.E.2d 34~ (1997). 

7.. A Mnliou fil1' SUUlrTltll'Y Judgment should he granted only whcn it is c1t:lll' thal 

tbe"e is no genuine issue of fact to be tried .mel inquiry concerning tlu~ fnef!; i!> noL de);iruhlc to 

chll'ify the apI)1ic..'ltioll oftbe lnw. n11ly~LY~.A.pp(~I(\c;!lia_D..Iintll'!ry Parlner!;, 2JO. W.Vn. 91. 736 

S.E.2d 91 (2001). 

3. The Pfl1'lics agree there is no genuine i!;!lllC of matcriul fuct and Lh~ i);~ue prc.'I(:ntcd 

is \\ questioll of law. 

4. ~l1hjccl to any underlying. fnctllal uelermiuatiollfl which Ill11y Hrisl::, iL i~: the 

pruv;ncc of thc CirC\lit Court. tllld not of It JUTY. to interpret a written conLract ~.C?q\:I..\{. h.ccw~lhJ 

ofWcsLYWllhl, Tnc., 217 W.V~t 406, 618 S.li.2d 415 (2005); Al!'lO sec ToppjlJg.~.y.'..L~lb()w 

TTome:;, lrJf!.,200 W. Va. 728,490 S.E.2d 817 (1997). 

5. Defl'd1<.hUlt Consul F.m:rgy prcpt\l'Cd the "lnccnlivt: Plan" (Plaiuliff.,,' Exhibit A) 

and the "AwElrd l.el.t.er'· Wllidl i;,cludcs terms an.d C'.ondiliol)s (Plainlills' Exhibit 13). 

---------_........-. ..-.----­... _ 
agree upun this. or ir (bcJ'l~ is a dispUlt, it (::111 he ~lIblnillcd to the COlin for l'tlSolution II!! In whelher 111111 iudi~i(;ual 
Plnilltlffhnd received filii hunelil'luflhc RSIJ/;. 
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(i. Any utnhigllitics or unl.'eJ1~ljntie:> ill a wriUcll contract should be rClmlvcu agt'-itlst 

lht! parly who prepared it. Syl. PL 1 ChaTklllll~.l..Y":".~"~11cv\'OlctMQ.t()r CO:.J. 115 W.Va. 25, 17'~ S.E. 

570 (1934). 

7. A dear reading l)f'llw Incentive Flan lind T.~llcr Award illdicates that the t.(;":I'Il)S 

"Comp!my" }Inti "Conllol Energy Inc." include all ~Ilbl)i<lia\'y cotnpntlic!I, including Conlmli(laLillfl 

Coal Cllm11any anti ils snbsidiarics sud, 11S MI:F.lroy eO(ll Co., Inc., Sh<.lcmak~r Cual Cu., IIlC., 

~Lc. 

8, This jo.tel1)relaLion is t,;olToboratcd by the tlcl.uul history 0 flile Pl.ul, ond it!: \l::.e oj' 

the t.erm "Afl:iliaLes" ill (he introductory paragnlph ()f' the Plnu tl')g~ther with ilc; .'1pe::ilic 

declaralion ill the inlmdLlctot'Y panigrapb of the T.!::llcr Awnl'd which i.denliii~ll "CUTillO) Energy, 

lut:. (illciudillg its s\1ooitiiarius, the "Cumpany".)" Sec .l.!xhibiL n. 

!.I, To Ihe extenl terrn~ and conditions (lirler, tho terms indicate that the Letter 

Agl'cement c()~l)'()lfi (ll)tuntiffs' llxhibit fi, p. 6, h.lllt three lines). However, the T.eller AgrCCll1cnt 

a):>ll says the llian would govern. (Pluinlini;' Exhibit B, p. 1). Thill n:xulution clausc is in and of 

itself rcuders the terms amhiguous and, thcl'ctc.lI't:, to lhc exlent any ombiguity exiSL'), it mu:,( he 

interprelt..'ll most favorably to Plainli Os. 

10. Trealllll'Y Rcgu1atil,)Jl 1.409A-:i(I)(5)(ii) identifics and (letines "l'elt:vunl 

cOl'pllraliml" ami clc"rly supports PI~~i.nlilrs' po!'rition and contention ill lhi!; ca.<;c, >1110 TI'c~s\ll'Y 

Rcp,ulaliotl slatcs, ill pel'l.;nent part, as ii)lIow!I, 

(ii) Td(lnlijic.:alir1n of,.elevant corporation - (A) In general. To constitUl.e a 
Chlll1gc in. c()ntml ~vcnl with l'OSPC(:t U,) tile ,~ervicc providc!', thc change in control 
eve"t mll~l.relatc to ­

(I) The corpora.t.ioll {(w whom the sel'vjc~ provider is 
pCl'formillg sel'vice~ al [\u) time of the chunge ill control 

foon~l96·11 ) 10 
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event; 

11. Bolh 1111.1 Plan alld l.ellm Agreement di5C\l~s., l'der Ln, anl( upply internal RtlV1:!l1uC 

Rt~!!.lllati()n L409A.:3(i){S) wbi(:h p\'()vidcs examples tc)r "ehiln~c. (lr ~~()ntl'ol" of corpon,l( OriS, 

Applying the IRS cxumple here t:1curly demonstrate!) thai cuell Plaintiff cxpcritll1cetl a chnHgc of 

l:tlTltl'Ol when M\lWty purchllscd Consol Hnt~rgy Inc,'x CCC (whicl\ tlwned mulliple subsidiary 

compauies which wen! the: clIlploying COml)ilnle~ or (:3ch lJl(lilltill), 

12. E1tch Plaintiff CIU'Jlett al)d wa.,,> promised nsu~ thai 11~ld tl\)t been paid ut the lime 

of MUfr'tly'S lllll'chaso ofCCG on December 5,2013. 

13. The 'Jncellliv~ Plan I)rovidcs thtU each employee would be paid Lllcir RSLJs if the 

company experiel1ced a "change of conlro\." 

t4. A rail' I~ading of lhl:: 1"lnl1 and Lcttl~r Award indicates Cll11'\OYccs should l'e(!civc 

Ih~lr lmpaid tlwarded RSlJ's· i(' [he employers experienced a change of CI)l1lrol, lTlcluding all 

~llbsjdlary cornpllilics or CrJlls(JIllncrgy. Tnc. which would include all (II' Plainllffs' r.mployers, 

narody lhe :mbsidilll'ies of Co\)solilialiun COlli CompmlY. Such is tl fair and l'CIlSollll\)le T(!udi.lg of 

the Plan and Letter Aw,u·d. 

15. ' AlLlu~lI~h this Com:l hclil!vcs a reasonable interpretation of the Pbm and Leiter 

Aw,wd requires ·the Plan tu pay RSU's when Ihere has been a change in control ill Plaintjfti>' 

employers who an: .'!ubflidiarics of' CCC, if 811Y ambil{uily ~XlllL'S in the usc llf tbe It..'TlWi 

"CQtnllrlflY" ,\O{VM "Consol Hnergy, Inc,," that alllbigllily n\u~t be intel'preted mosl I'avurnhly in 

fuvor or I'jaintiffs. In such evc/II., Plailltitls w()ulcllllill he entitled to thdl' RSUs hCCflllSC: of a 

"change ii). control" or lheir employe1' and Comlt)l's s\lb~i(ntlry. 

16. T" lindinR that a c('.Usolluhlc inlcl'protntiol' of lht: Plan and Lettel' Award \'equirc.'l 

{1l1I1.1.'5:t96, III 11 
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nppliClllion of the change of c{)nh'ol evenl 10 Plnillti 11~1 cnll)ioyer ~.ua\ ConSC)]'l; subsidiaries, lhe 

Cnurl considerel. lhe IRS eXl.Irnplc ill H~~~ult\tion 4091\ which ill required to bl! Ihllowed hy the 

applicable documents. Til;:> exnmple c1ew'!y del1lllll!lll'atcs that there was t\ chl.\T\~c in CtH)lrol. 

17. Additionally, COllsoI'M requcst.ed interpretation oCthc word "Cmnpany" and lil"Cl'al 

rcadil1l\ of the definition "Con:-;ol EncL'gy, 1nc." is t()l.ally incol1sistent with lhe hi!!tOl:{ ~md 

pllrposc (If the agreement.. Tf Ilnc were lo upply such a IlIUTOW and restricted meaning 1.0 1he 

"Acceleration or Vc.'ltlng Events" section in the Letter Award, thel) that enlire section (which 

J,re.<;crves payment of RSU's under cerlain siluations (n~tirt.'lI1cnt, carly l'elil'cmcllt, reduction ill 

fOJ'(:e» w()uld never apply because all Plaintiffs wOl"k~d tor sub.'Sidimics and nul tile parelll 

l\Ompuny Consol F.Tlergy, f1H:. This intcrprellltion !llld re~mlt is ilJogical and patenlly lIufaiJ:. 

18, "'ICI'C is no l'CClson thnt the doclllll4)nt'g d~.lilljli()n of "Comp..'uy" a.~ "COllSO! 

EllcrflY, Trill." is anything more or less - Cl.lnsol Energy, Inc. is u corporation compl'i:.cd 1.11' 

mulliple ~mbsjdiaries including CCC, McElroy Coal Cn., Inc., Shoemakel' COllI Co.• inc" I~lc. If 

Cousol wanled to lim.it ihu definitiQn of "company" to only COllsol Energy, Inc., cxcluditlg all 

subsidinries. it c.ould und should have done so. lnr.tcad, a fl.\ir interprel.ation of "CUlllpany" and 

"Conso!", together with actual application of such dcfUlitlon Ihrou~bolJt the Plan lIod teller 

AWMd, (;ll!~lrly l'cveuls lhat the Ihcu.'l for vesling cvenL~, inchlding a I'chnnge I)r cotll\'oi," .Olust 

n.1ClL'f 011 thc employing compuny (the suhsidial'ies) lilr each parLici.lJant (Plu.i\llirr.'1), 

1I). Et\ch of Plaintiffs' employers e.xpc::)·icnced a "changc of cnntl'Cl'" on necctnhcr 5, 

2013 when Morray purchased Consolidat.ion Coal Company and it'> suhsidiades. 

20. The v<.:.<;ling (as that tc~'ffi is ~1:.'Cd in the Plan and LeUt:.,' Awnl'd) oj' each .Plllin:til1','1 

l{STJs that bad been awanled prior t1) nccembcl' 5, 2013, flccelemlcd as of Deccmbcr S, 2013, 
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upon the purchase hy MllL'my Fncrjl,y_ 

21.· Cons()1 Energy, Inc. owes each Plnintitf 1111 RSUs t\w<u'ded u) him/her pri.,,· to 

December 5,2013. 

22. .r lIdg.I.llCnl intcrcst shall m;Cl'lIC 011 such RSUs' Vlllue i.IS of Miu'CIl 15, 2014 umil 

paid ill full. J>laLnti.ffl> HIlty !'(:q\lest a hearing t() dCLCrminc II dalt! prior to M3I'ch 15, 2014 'Nhen 

IJle RSlJs would have been "adntitlisll'(\tiV(~ly pmclicol" for delivery. The pal1ie.Cl may conducl 

clisoovcry 011 this iilsue if the parlic.C! cannoL ugrcc to a dale whcn t.he RRth: should h}lVe heen 

dclive.red. 

'Ru!lcll. Llpon the Findings off-act alld ConclulIiOll5 of Law. iI is accordingly 

OIU>Jt.lU?l) that Plaintilli)' Motion for SUllunnry Juugment is gl'IDlltld and Defendanl's 

Motion for SumTTlnry Judgment is donied. It is rll11hcf 

onDRRIU) thaf. ull lUiUs ,lwardcd to cach Plaintiff anti TI()l otherwise pllid shnll be 

delivered to each Plainti ff by and Lhrnugh theiJ· aLLul"Ilcys. It i:> liu-thor 

OlUlRRltl> that pn:jtu.lgm.cnt In.l:eresl shall accrue (hun at leasL March 15,2014 (In the 

value of the RSU's fll)()J thal date nucllhe palties may requcst n heaTing 01' othcrwillc agree to the 

dale Whe!l it W/l.') 11lhninistrntivt:ly practical t{) deli vcr the RSlJs prior to March 15,2014 HnlL aller 

December 5, 20lJ.lt i~ 1i.ll'lhcl', 

OIU).l!;!u:n (hal discovery shall conti.nlle [0 determine IW (\~..':;cs.') da1l1uges incul'1'ed 1.1Y thl; 

plaintiffs 01\ the contract claim and filII discovery Oil the remaining causes of aCli()fJ ~hal1 

Ijkewise cnnLinuc. 

1)rOlIl3SJ9G-11 } 

http:pal1ie.Cl


ENTERED thiSflIf:.YOf~'f=...hqa.~___, 2015. 


{OOI35396-1l) 14 



