
IN TIlE CIRCUIT COURT OF MONONGALIA COUNTY t WEST VJRG1NIA 

UNIVF:RSITY PARK AT 
EVANSDALE~ LLC~ 

Peti.tioner, 

\', lI<:tviJ Action No. lS-<'~AP-8 
Honorable Llnvrancc S. Miller, .Jr., 
by special assignment, 

MARK A. MUSICK, in his 
capneity ~11 the Monongalia 
Cltunty. West Virginia, Assessor,. 

Re8pondcnt~ 

OPINION ORDER DENYING PETITION FOR APPEAL 

On August l8, 2015, came the Petitioner, University Park at Rvonsdale, Ltc, ("OPE") 

hy its counsel, James A, Wans and Joseph V. Schaeffer; and came the Rcspondont, A~sc$Sor 

Mark A. Musick ("Assessor") by hls counsel Assistant Prosecuting Attorney Phillip Mab'TO; and 

camt: ml1u,:us curiClf!, the North Central West Virginia Property Ov.'!lers Association, Inc .. by 

c()unl'el Rdmund J. Rollo, on whllt the pnniei\; h~d previously called cross-motions for sunullllry 

judgment. At the conchlsion ofthe hearing, the Court took the matter under adviscment. After 

considering the briefs, the argulllents of COUl1sel, the record, and the pertinent Lc~1 aUlhoritics, 

this Court finds fIrst, that UPE pre.sentt:d an issue of taxability to Lh~ Monongalia County 

Commission sitting a.~ the B()ard ofF.qualization .and Review; and second, that UPE tailed to 

lollms,' the proper procedure!'; for contesting t.he taxability ofil.!> leaseh()ld lnteresL<;, Therefore. 

b(:CRUSC lIPE did not seck a property tax ruling trom the State OJ ax Commissioner plll'suant to 

the mandatory provisions of West Virginia Code § Il .J-24a, this C.()url limb that the Petition 

for Appeal should he dcnied, 



FACTS AND PROCEDlJRAL HISTORY 

Thl~ case is an appeal by UPE from a ruling by the Monongnlia., County Commission 

sitting as the Board of Rquoliziltioll and Review e'BER"). The HER de facto aiTinm.:d the 

Assessor's assessment of UPE's JcascholJ interest in propt:rty located near the Evansdale 

campus of Wesl Virginia University in Morgantown, West Virginia. The As.lIlessor a.~c;el\!led 

l JPE's leasehold interest of property in the amount of $9!035~617 for the iax year 2014. 

UPE cOIltcndcd before lhe BER lilaI its leasehold inlerest was neither freely assignable 

nor a bargain lease, so lh:ercfore, pmsuant to the legallraruework in ]villplewood Communi~JI, 

Inc. 1'. Craig, 216 W. Va. 273,607 KE.2d 379 (2004) (pe.r curiam), UPE contended itc; 

leasehold interest has an assessable value of $0.00. After a hearing before the BER, the BER 

ruled thal UPE presented an is~ue regarding laxability of lht: leasehold inll"TCsl as <,>pposed to 

one of valuation, and that therefore the BTIR lacked jurisdiction to c.onsider the matter. (See 

Hr'g Tr. 41-42, Feh. 17,2015.1) See also W. Va. Code § 11-3-24(c) ("But iii no case shall any 

qu\:·slion Qf c1assi11catiou or taxability be considered or reviewed by the board lof Cl.1Ualization 

and reviewI,"). 

On March 20,2015, UPE tim(.~Jy appealed tbe BER's ruling \0 the Circuit Court of 

Monongalia County pursuant to West Virginia Code § 11-3-25. Aller a mOlion lor 

disqualitication of the flssigne..i Monongnlin County Circuit Judge, the ~upTeme Court of 

I The typed hearing transcript in this c.ase is II subject of dispu~e beCtlllSe it w.;t!) admiHedly nul cl,lrl'ifi~.d hy lhl.: 
COUnty Clerk of MOl'longalia county pllrsu~nt to West Virginia Code § 11-3-25. See. W, VlI. Cndc § 11-.1-25(0) 
(HThe pruty desiring to take an appeal trom the decisIon ofeither board [the UIsR or the Board of Assessmenl 
Appcolsj shall ha\'e the evidence taken at the hearing of tile appJic3tioil beJore either board, including a transcript 
ufulllestimony and all pal)erS, motions. do~uillelils, evidence and rec.ords as were before the board. cel1ified by the 
county clerk and iransmitte,d to the cir(.llit COlU1 as provided in [West Vircinill Code § ~R·3-41 . '. , :') RC\:JiUNI! ihl: 

audio transcript, which inc:luded cass~u¢ tape recordings of the nearing, was certified by the Co»nl)' ClI::rk, lhis 

COUI1 considers the audio transcript certified by the Count}' Clerk and the writ/en tr<lnscript prepared by ccrlilict/ 

(OUll reporter Susan 1! Alldridge (whir.h 110 rllrty ha" al1ll~cd i/\ not a CUITI:cl n:plicaliun) us dtublr.:. 

Wbile no p~M)' has PQinlC'o thiR mit, the u-.msaipl tlm:s (';(lnlUill ilII (;rrur. On the CU\'el' page, tbe transcrIpt alleges 

l() he R Tcpmdm:timl ofu "Tuc:;Jay. 17 JllllllLll Y2015" hearing. The hearing was at:.luaJly conducted on Fcbruarj 

1'7. 20 I:'i. Thus, th is On](:r c ilCi; the InlJlscript liS "feb, 17, 2015" to prevent c.onfusion. 



Appeals, by Admilli!Slrative Order entered June 5, 2015~ assigned Judge La'wrul14;:c S. Miller, Jr., 

of the Elghl~nth Judicial Circuit to preside over this action. 

On June 18, 2015, this Court held a scheduling conference in this maUer. during which a 

briefing scbedule was adopted. The ~chedule required the parties. on their initiative and use of 

the lenn "summary judgtnent/~ to file cr08s-mo!iortslor summary judgment hy July 17> 2015, 

and responses by July 31, 2015.2 During that hearing, counsel for the Assessor iudicatt:.d that he 

wouki tile a motion 10 dismiss based on his contention that the Assessor was not the pmper 

party in the appeal. A hearing was condUClut! on the Assessor's Motion to Di~mis~ on July 6, 

'2015. By order entered July 17,2015, this Courl denied the Assessor~s lnoti011 to dismiss and 

found that thc Assessor was a proper party. Concurrent with the morioll to dismiss, the North 

Central West Virginia Propel1y Owners Association, Inc, ("Association") m~..d a motion to 

intervene, in which it liought to intervene for the purpose of filing im amicus cliriae brief. By 

order entered JuJy 14, 2015, this Court denied the As~ocialilJn's motion to intervene hut did 

grant permission lor the Association to participate as amjClL~ llotely 01' the S\)bstalltivc~ 11011

procedural issues preliented hy this appeal. 

On July 17, 2015. both parties Hh.:d th~ir respecli ve motions for summary judgment. 01"\ 

July 31,2015. Petitioner UPE filed a R ..~spom;e in Opposition to Respondent's Motion for 

. SUlmnary Judgml..',Jll. Also on July 31.2015, counsel for umicus curiae provided the C()u1i: with 

a brief.' This Court conducted the hearing 00 the cross-moti.ons for summary jUdglUC'!lt 011 

August 18, 2015. Hal=ied (Ill the record. the Court makes the following findings of Hu.:t. 

~ The origInal scheduling orde1" entered In this mllllcr by dlc Cil'cl1lt COUI1 of MUhong.alia County ub,() unlcnal 
"Itlhat the parties shall file their cross·motions for SUI]) IIIIll)' judgment by July 17, 2015, ilrld re~p()lIscs by July 31. 
2015." 
.' In a Pl'cvjo~ order, lhi!> Courl ordcrt:d lhlll1hl.' Nurlh Cenltal Pmpcrly OWIlCI1l A~!mcilllioll< Illc. cuuld partH:il'lIlc 
illlilis case lIS amhoJly c;urille, bUI. solely on 1111: subst£Ulli\lc legal issue regurding asllessments oflcuschokl .inlcrl.'sb 
situated similtU'ly to the leasehold interest at issue in this C"ilSC. Bcc~use CJltlit:IIS disregarded the Court's order and 
brieled technIcal issues oi'pleading. the Court will not c·onsidor amiclls's argument on thos~ points. Further. to llic 
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A. UPE's leasebold intercAt with WVlI 

The central issue presented hy this appeal is whother lhu Assessor's assessment of 

UPE's lea<iehold intet'est ill the property owned in lee by WVU is proper. The lea.~eh()ld intercs1 

is governed by a lease and a sublease, both dllted Decemher 23,2013. 

The first lease ("Lease~' hetween the West Virginia UnIversity Board ofGovemors 

C~WVU") and UPR stales thnt WVU and UIle, through a "Pre~Dt:velopment Agreemen~'~ 

undertook actiolls resulting'in WVU's acquisition oftbe land h1 qu~tion f/,)r the "purpose of 

furthering the Univer!lity's strategic interest to provide its students wilb sale and affordable 

houRing; along "'titb 81ne:n.itics~ in close proximity to its Evansdale campus[.]" (Lea..qe at I.) 

Pursuaut to the Lease, WVU desired to lease the land to UPE, and that OPE desired to leMe the 

land from WVU and construct improvements therenn, and that UPF. would transfer the 

improvement!'! tel WVU. ([d.) Thereafter, WVU desired to lease the. Jami back from UPE, (ld,) 

The lease term is for forty (40) years, (itJ. at II, '13.1}. with a guaranteed option to 

l'l"new attcr the firlrt leon and an uption to renew thereail.er. (lei. at 13.2.1,3.2.3.) In 

consideration for the lea..~e., I1PP. agreed to pay $10.00 per month during the construction period. 

(/d. at J2, ~ 4.1. L) UPE agreed to pay an amount cqual10 fifty (50) pl~n~nl oflhl! "Net Cam or 

University Park pc.· Lease Year" at the conclusion oflhc I,:.vnstruclion pc·riod. (ld. at ~ 4.1.2.1.) 

In ...ddition to the ba~e renL, UPE agreed to pay I'additional rent if the Debt Service Coverage 

Rlitio j~.at least 1,25: LOO for Imch tense Year as described" in that section. (1d. at 14.1.2.2,) 

UP E's obligation 10 pay" Lease Yea!' lncentive Rent c'"pit(;s upon I\VVU I receiving U~Hse Yl~ 

L:xtcnllhaJ. lin: rccuru, illduuillg [he umic:u,\' hI icf, tL:r(;r~ III the NIII tli CClltrul WCloI Virginia Properl)' O"'U(;r!. 
A~x(JL:ilJ,jun, Inc. u, an "tII!CfV(;(]Or," it is crrOm:uu!;, ,[,hi.s Cuurt uCllh:u the North Cellll it! West Vi(giniu PIOpet1Y 
OWIlt:fS Association, Tnc,'~ motion to imeJ'vene beciluse they sought 10 intervene for the PUIvose oftiling 1111 amiciiJ 
brief. 
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($15,000,000) p.lus Carrying Custs Il'om the Commencement Oote of [the1 Lease," (ld, at ~ 

4,] .2.2(2),) 

The Lease al~o has a. restriction 011 alienability. Artidl; 28.1 onh~ Lease states: 

Limitatioq: Co!U;(:n\ RClJUircd. [UPE] may not. at any time, sell, assign, convey, 
OJ' trnnsfer (each) as a~lplicnblc., a ·'Tl'llllsler") this Lease to arwthlT Person 
...ithout the prior written consent of Les!lor, which C01\!;ent ~hlln not he 
lmreasonnbJy withhcld, conditioned, or delayed. Ali: t.lstld he-rein, "Transf<.o:r" 
shall not include allY subletting ofthe Leased PremiRes. Notwifhsttlnding the 
fotegoing, btu sUbject (0 the provisions of Seclion 26.6.6_. such restriction on 
Transfer shall not apply to a Leasehold Mortgagee or its nominee following the 
acquisition of the lea.-:ehold estnte in a forec)osut'e sale or by deed in lieu of 
foreclosure. 

(T ,ease at 53. ~ 28.1.) 

On the same date of the: Lease; December 23, 2013, pursuant 10 <1 Sublease Agreemenl 

("'Sublease"), VPE subl~t Lhe l~~!it:d property bac·k to WVU. In consideration for the sublease. 

which I<relates only to the hn\l~jng facilitie~ that constitute the Resident.ial Premises of 

Unjversity PSl'k and does not relate to the Commcrcial PremiscsLr' (Sublease, ~11.3), wvu 

agreed to pay llP£ "Rent, .. in an amount equal to one hundred perccnt (lOO'}/o) of the Gross 

Revenues ofLhe Rc.sidl:nlial Prt:mise!> 10r each Sl.lblca~e Y~ar dming (he Sublease Term." (lei, 

at ~ j.2.) The amount ofl'e/\1 dUl;ng the firM :mhlea.lje year wa..; "anticipated to he not Ie!!!; thal1 

$600,000 per 1110nth of each SubleAse momh ... :' (ld, at'l 3.2.) The Sublease's term "is 

coterrninolls with tile Lease meaning that it shall expire 011 the latter ofthc last day of the 

fortieth (40tll) Sublease Year or the lasl day of any Renewal Term under the Lease .. " (Id. at' 

3.5.) 

[n sum. the l.ea~e and Ruhlease npeJ'llte (he follOWing way: 

• 	 WVU leases land it 0\\'115 lo UPE: 

• 	 UPE linam;\:s tlle- (.kvcloplnI:1l1 or impIOVl'jlI(~Ilts and constrllcts the jmprovements, 
\l\'hjch immedintely heCMrle the propel1y of \VVI;: 
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• 	 UPE sublease:; the rc-sidential premises (which counsel alleges consists 01'97% of the 
property) hack to WVU; 

• 	 VlVU collec1~ rent~ from tenants and pays 1000/0 ofthuse rt=venues to UPE in 

consideration Lor th~ sublease; 


• 	 UP.E pays 50% oflh~ nt:l cash back to WVU (ornlore jfrevenues exceed the aJ.llOWU 

stated in the I,ease) in consideration for lhe It:aSe. UPE His a for-profit entity. OJ (Hr' g 
Tr. 15, Feb. 17,2015 (testimony of Mark J. NC8sclroad).) 

B. 	ASACSSl'lr MU5ick~8 assessnaen4 of UPE'¥ leasehuld jnterest 

Assessor Musick assessed lIl'E's leasehold inl~rt!st at a value of $9.035,6 1 7 for the tn.'\( 

y-ear 2014. The record indicate-s that Assessor Musick~s office \\'8S in commtmicatioll wiih the. 

UPF. developerR nt telll<t as early flS October 2014 regarding the k~asc agreements and other 

detailf{ of the p.m1.ncl'ship between UPEand WVU. il also appears !i;om the record that during 

that same time trame. As,s'C'l):>or Musick's u11lCt: sought the advic.e of a law finn in Charleston, 

We!;;t Virginia, to make a detennination of the taxahility ofl TPF.·s lea.c;ehold interest. (Se.e af:m 

Hr'g Tr., .Tnn. 2H; 20 J 5~ from a meeting hclwcen the Monongalia County Conunis,sion and 

rental property owners during which COlUmissioner Callen stated that "we onlcred in an 

agreement with a highl)' rcputablu ~tate tax. atturnl;Y in lhi.s stall;) that had nothing to do \>vith 

Morgantov.'ll ... to do an analy."is of ... all oftho~e ca~~ .. " He got nn opinion and lie 

followed that opinion."; Hr' g '1'1'. 26. feb. 17, 2015 {Testimony of Assessor Musick) (" Lewis 

aud Glasser ... li.:lt that it was laX:~lblc basc.d on a lca.scholU intcrc.~l")_}'1 

Dy ~otjce dated January 12.2015. the Assessor notified upn that he had assessed the 

pers,onal pmpeny n1. $1),0:1:\617, which he helieved repre5ents ~jxty percent of the appraised 

m~lrket value. The de!1criptiot1 ofthe property contained on the Assessor's appraisru invoice is 

"INCOMPLETE CONSTRCCTIONf.],' The Assessor testified before the nER and slated that 

1 Assc~.s(lr Musick diJ lIolle;;lify u:!> to (lilY of the reasons he was gh-en that Ihe leasehold imcrcst was in faCl 
luxlIhlc. 	 (S,!(( gl!l7el'tJl~)' HI 'g TI'., Feh. 17,2015.) 
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his oJlk~ c,ah.:ulatcd Lhallbe dt:\ielopmenl was 20.6 percent complete on July 1,2014 "[a]nd 

they took that of the total value that was submitted ofwhat the project wo\lld be to get it 

appraised at 60 percent o1't11at to got the asse~scd ,'alue:' (Hr'g Ir. 23~24. Feb. 17,2015.) 

On January 26, 2015. the A:>sl!Ssor sent an e-mail to MarkJ.Nesselroad, Chief 

Operating Officer and General Counsel for Glenmark Holding Umited Liability Company. The 

e-mail from the Assessor stated the following, ill pcrtincnl part: 

At\cr the: mClJling on Friday 1was going ovt.'l' the conlent of \'\!hal was briefly 
dlscu.~ed and it looks like your side is conte...c;ting the vtllue fronl a $tAndpoint of 
it should be a $0.00 value. The Board ofEquaLization reviews appeals that our 
Isicl based on disputed values b\tl not taxability or classification issues. 

The Notice of Increase letter that was received is based on our office seeing this 
projeclas b~ing taxable through a leasehold interest. Al {hi!S time ira taxpayer 
obje.cts to that ruling, they can submit in writing their objection and why to the 
Assessor. The Assessor th[e]n can certify both opinions to the State Tax 
Commi~sionc;\r lor their revif.'w IDld ruling of the i\ppeal b~ing submitted. 

If you have any other information that you think makes the assessed value we 
have luwer, please provide 10 our onicc for review. ! know the discussion was 
nn the a~!>e~sment heing in error from Brian and he stated about going to the 
commission as the Board ofEqualilGallon Jor Lheir ruling. ThaL is \\lhy 1 
mentioned ahclVe their role. 

1 k.now tIlls is not the answer you wM.ttd to hear, hut you have the right to appeal 
our stntu~ of making it taxable. 

On January 27. 2U15. cOlluscl for UPE sent Assistant Prosecuting Attorney Phillip 

Magro a letter in which he demanded that th~ Asst:ssor withc.lr<lw the Nutices of Asscs8mcn~ by 

Jnnuary 30, 2015, or UPE would initiate legal at-tions. Counsel 1'or lIPE slaled that 

"n:prcse'utativcs of PBrRdigm, WVCH, Ilnd IJPR have met and corresponded with the Assessor 

and others in his office many times sinc~ 2013 lu eIlSUre that the Assessor hnd all ofthe 

infonnation he needed 10 properly analy.zc the asscssahiljty and tnxability of the SUl1ny~ide and 

Evans<.hde. projcds." He lurlhcr stated dUll, ·'[a]s yO\l f.llso know, in \Vest Virginia, a leasehold 

, The se\:ond Notice Ofl\S$¢SSment involved Universify T'1(lr.~1 Hod i~ 1101 al j~SllC illlhh tlNlI:IlJ. 
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interest is taxable only if 11 i5 freely n:~l;igllable nnd if it has a separate and indepcndctlt valli!: 

from the freehold. l ' In footnote 2 in the letter, oounsd lor UPE wrote: 

Yesterday, in an e-mail to Mark J. Nesselroad oflJPE j the Assessor suggested 
11iat UPE could ot*let in wriling to the assessment and provide the Assessor with 
infonnation as I.t'I why the assessment is incorrect so that the Assessor could seek 
a ruling from the State Tax. Commissioner. With all due re~pect. that suggestion 
is untimely, scU:scrving. and disingenuo1l8. The A~sessor h~ kno'rvn exa~tly 
what my clients' position is 011 tlus issue fo1' morc than a year. and he had all of 
the information he needed to seek a ruling from the Tax. Commissioner long ago. 

lJPE did not al;k the As~essor to cettify the question to the s,'tatc Tnx Commissioner. 

Instead, UPE sought review in tJ1C SER and -contended the isslle was one of valuation and not 

ta~ability. 

At the Augw~t HI, 2015 hearing, the Court n.qked counsel for UPE why UPE did not a.~k 

for a property tax mling 011 the issue of taxability from the State Tax Commissioner. Counsel 

responded that it had, but that it was unable to g~t one for pOlitical leMOns that he was nul 

prepared to comment on at that time. The certified record, however. indicates that UPE 

affirmatively chose to not se..ck a property tax mling, fl'Offi the State Tax Commissioner plII'snant 

to the provil:liuIl~ l,If Wl.~st Virginia Code ~ 11-3-24a. This Court is len to speculate as to wh~1 a 

prOpi;cty lax ruling wal> not oblained, and speculatioll h; 110 match for the certified record on 

appeal.1! 

C. Tbe BEll Hearing and the HER's Rulill~ 

On February 17,2015, the BERconductcd a hearing on the Assessor's assessment of 

UPE's leasehold inleresl. Ti;:;limony W(\!:i l.-tklm Ii·om Mark J. Ncssc1road, Chief Opel'ating 

"The COOn notos that on Angusl 2'1, 2U 15. it 1'(',ceive.d " letter, dated Aug1lst 20. 2fl 15, in whh:h euurll!c1 for the 
Assessor re.quec;(ed counsel for tWI', clarify rhe Sh,\Clnlmts hll nJllUJC rcgllfding wlu:lhcl' OPE soughlll propelty tax 
nllln1,; ir<1TTl the StJ\tc Tax CllmmiKlIiullCr. On Auguli.t 25, 2015, counsel fOJ Ihe Assessor cillled and le·1\ Q telephone 
mCll!;lI~C In disrcgllnl his h:!li.:l. The Court will not consider th~ tetter because lhe time lor briefing and arguing ttli!"' 
CII!\C hall PI:I..~sctl. 
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Officer and General Counsel for UPE, nnd from A8se~SOT Mark. Musick, James WaUs, Esq., 

appeared 011 behalf ofUPR Assessor Musick was not represented by counsel. 

Mr. Ncsselroal.lleslilled thaI !he lease was not assignable· without restric,lions or 

limitations. (Hr'g Tr. 10, Feh. 17,20 t5.) To A!lsign the leMe or to sublet the leMe.7UPE must 

fir!;t obtain WVU's consent. (Id. at. 10-11.) MI'. Nesselroad did not testify about whether the 

Lease is economically ,:ulvanlag~ous to UPE; he uid however slate thaI UPE W~ a for-proHt 

entity hut he did not know how muoh money UPE made in 2014. (ld, at 15.) After questioning 

byattol'1lcy Wallst COllunissioncr Bloom sought to qUC.stiOll Mr, Ncssciroad about how much 

money UPE made on the pro,iect. Attorney Walls (l~jcctcd and staled that it was not rdcvanr to 

the legal framework. which he contended was only a determination ofwhelher the 1ease was 

freely assignable and whether it ,'tinS a bnrgail1lel)l'ie. ~See /d. fit 15-2D,) 

Assessor Musick testified and was questioned by counsel for UPE. The Assessor 

testi1ied thal he asscssl::u the pT~rly at 60 pcrc.:-cnt or the cost 01'20.6 percent of the nIl! project. 

(ld. at 23~24.) Counsel for UPE asked the Assessor: "Did you are 2lIlybody dse in your ol1kc 

usc the forffiuln thllt the Slate tax commifi~ioner directed a.-....;;essors to u.<;c when assessing 

k'.aschold interests in West Virginia ,vilCll you assessed the lea...ehold value of the lease at 

Univerl:iil)1 Park,?" (Id. at 25.) Assessor M\lsick responded: "No:' (lei. nt 26.) 

/\~sessor Musick also agreed with counsel for UPE lh<it if·'WVU doesn't say that it's 

freely assignablcfr-I" then he was "not entitled to tax or assess U Park's leasehold interestlT 

(lei. ~l 28.) AHt;f reviewing the leas.e with counsel Tor 1lPE; A!>seS~01' Musick agreed that 

Article 28.1, governing the aIi...nabiiity of the leasehold intcn~st, operated to prevenl the free 

11.'!~lgn!lbiljty of the leasehold interest. (lei. at 30-31.) 

7Although Mr, Nc~sclnllid'~ lcslimuny indicaled the property could nol be $uble.t withollt (Itt'! written C{lnstml M 
wvr J, Arlicle 28 uf the L..:ase states: "I\s used he·rein, "Trallskl''' sball not l1re]ucle any sllblcuing llf the Lca~ed 
PrcmL:;cs," 

I) 
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Althc COncillS.ioll uf Ihe lu:arinj;. CummissioIlUT Callen began the dclibcrnliODS by 

reading West Virginia Code § 11-3-24(c}, Commissioner Callen read: 

The buard shall proceed to exmnim.~ ant! review the property hooks, and :>hall add 
on the books lhc names ofpeoons, the value of personal property. Ilnd th.e 
description of vnluc of fllat !:state liable to a<;~essment which W~ admitted hy the 
assessor. The board shall correct all errors in the names ofpel'SOilS. ill the 
descriplioll and v~JlIation ofproperty. nnd s11011 cause to be done whatever else is 
necessary to make the flsscsscd vR\ualion comply with the provisions of lhis 
chapter. .But in no f;3se shall nny qllcstion ofclassification or taxahility be 
con~idered or reviewed by the board. 

(Hr'g 'fT, 40. Fe·b. 17,2015.) C.nmmissioncr Callen rurther stated that after reviewing the 

Maplewood cases and Judge Clawgc.s·s opinion in the Alrm Elde.r case,!) he bclievc:ll that the 

answer i~ "not tlint it's zero; ii's lhat it is not taxable. We [the County Commission sitting as a 

bo~d or c~luaJil.alion and review] cnnnOl decide whether it's t.axable or not taxable. , . :' (Id. lit 

41.) 

After the ~-O Vole by lhc 86R in J3.'vorofaffirming the asse~~ment bused on the BER's 

lack ofjlll'isdkldOJl tu cunsitWf issues oftaxilbility, c{}un~el f(\f UPE and COllunissioner Callen 

hi.td the folluwing colloquy: 

MR. CALLEN: 1 you'l disagree with you. I'm telling you we don't have 
the jurisdiction to decide it. So let':q pass it. 011 to tbe l~Ourt lhal <.lo~s ha....e the 
jurisdictiolllO dC'l,!idc it. Th.d's my linding. 

MR. WALLS: You read the !'i'ght language, ami it says thai II hall an 
assessed value ur:.l.l~rU because uUlhe value sh.ould be on the freehold. The 
lea~chold doesn't hnve nllY-

MR. CAI.I.EN: Right. Right. Rut thAt says: "'1'hcl'cfofl\ the leasehold 
inlcrcsl is nol 100xabh~:' 


MH.. WALLS: Rjght. But bulbre·thtll-bdbrethat

MR. CALI.EN: You cannot di,;pute -

MR. WALLS: Bellm: thai -

MR. C,\).J .EN: ·-lhl1t Ihot iR n questIon oftaxabilily. 

MR.. WALLS: IkJurc Yllli - beli.)re that, though, They said it ha~ not-· 

the leao;ehnld interesl hns no [\l\sC'SSlIhle vallie. 

~ ;\t'IJ1!.·W~I(,tI {. Vlllimmit.... Inc r. (·'·lliJ.!. 216 W VI1. :!73, 607 S.E.2d 379 (2004) (per curiam) . 
• , .\I,'H Ndr'I' ~·",/"i,·.'~, (II.:. ,. M{",.'"grl/h, ('nil/It)· Cc)/11I1l;s.fi01/. !!t "I.. Monongalia CQunty Circuil COUlt CIl.!;c NOli. 

iI::!.C..AP-IR. ol-f'-A I'· I II, (H-C-AI'-D. and O!i~:·"P'IO. 
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MR. CALLEN: Bull gOL to include it all. rcan't drop off something 1 
don't like. 

MR. WALLS: I understand. With all due ) understnnd. T disagree, but 
T underf'itand your pojnt. 

MR. CALLEN: That's you know~ that'S fine. I meall~ it says vel)' 

cJcady that I'm not to -I'm nol- \\'e're not allowed to decide taxahility. 
MR. WALLS: And I'm not asking you to. But I ~mdersland. 
MR. CAT J ,EN: Rut you are. You said that - you saldl 011 three di1lerenl 

occ;'isiun~ - because I wTote il down· "this assessment is improper.'~ Improper 
mctltls it is not taxable. So I took that you are arguing taxability. 

MR. WALLS: If you go back to the very beginning, I made it c1enr. The 
first words out of my mouth was this is about valuation. 

MR. CALl.EN: Right. But I don't pick aud choose. llislcll to 
everything~ and then make my decision. 

MR. WALLS: Okay. Well. we'd ask you to set it to zero! then. 
MR. CALLEN: What's that? 
MR. WALLS! The 11~sessed value. 
MR. CALLEN: No, no. You did not prove by dear and convincing 

evidence that - al'l to what the tme value is and that the value ,;,'as wrong. 
MR. WALLS: Okay. Could I have. that part ... could the c.ommission 

make that its decision? 

MR. RI.OQM: Okay. Clnrificaiioll. We vote.d on it. 

MR. CALLEN: Right. 

MR. BLOOM; l1's - the dl:cision is don(~. 


Ijo I/< II< 

MR. CALLEN: NO\",', lake iI to c.irL:uit court, gel it soJved, anu we ~\lon'L 
have to worry about it ngnin. 

(Hr'g Ir. 42-45, feb. 17.2015.) 

STANnARD OF REVIEW 

An initial issue - wh ich is 110t raised by either pmty - is tbe standard of review in tbis 

appeal. '1 'he parties have lnbeled their motions as motions tor sumnuuy judgment, and 

presumably seek to use the Rule 56 slandan/. See W. Va. It Civ. P. 56(c) ('The judgm~m 

sought shall he rendered f0l1hwi1h ifthe pleadings, depositions. answers to interrogatories, and 

ad1l1h;siOl1~ on file~ together with the affidavits, j f any, shov.' that there is no genuine issue as to 

any material fact and that. the moving party is entitled to a judgment as a matter of law."), 
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IIowever, appeals in the circuit court fwm a cUlInly commission ~ittj1"lg as. a board of 

equalization nnd review flro on the ret:.ord. and thus thj~ Court does not sit in ~ posture to resolve 

whether there arc dispUl(.\d is.!tues of"fact, West Virginia Code § 11-3.25(c) stat~s, in perlin~nt 

parI: 

Tfthere \Villl mlllppearancc by or 011 behalf' of the taxpayer before either board, or 
if actual notice. certifie<i by the bnnrd, was given to the taxpayer, the appeal. 
when allowed by the courl or judge. in vacation. shall be determined by the court 
from the record as ~o certified, . , , 

W. Va, Code Ann. § 11-3-2S{c) (We.st 2015). The Supreme Court of Appeal~ of West Virginia 

has held that 41[aJ taxpayer challenging tin assessor's tax assessment must pruve by clear and 

convincing evidence that such tax uS.o>C!'ismt..'nl is erroneous," Syl. pt. 5. in p~ In l'e Tax 

Assess-men! £?lFostf!r Fmmdmio17 ':" Woodlands Retircnumt Commllnity, 22:1 W, V t1. 14, 672 

S.H.2e1 150 (2008). 1111: c·lear and convincing evidenoe standard is jU(I;iified because, "ra]s a 

general rule, there is a presumption that vulutltions for taxatiDn purposes Jix.cd by ruI ~scssor 

are correct" 223 W. Va. !\-t 25,672 S.E.2d at 161 (quoting Syllabus Poinl2, in part, Western 

, 	P(Jcahrm{a'i Props.. Ltd v. County L'omm 'n q(Welzel ('Ol/nfy, 189 W. Va. 322, 431 S,E.2d 661 

(1993», 

Thu~, in an appeal from n hOMd of equalization and rcvic\'I-' to a circuit court regarding <i 

ta:>: assessment (and when the taxpayer ap~trcd bolun:, the board or had actual notice), the 

circuit COUll must cJclcnnim:.! \'I-'hcth\!r the taxpayer proved by clear and convincing evidence 

presen1ed to the board of equalization and review that the tn>: nsse$sn1ent i~ erroneous. To make 

that deTermination, the Supreme COLIrt of Appeals of WCSl Virginia Int.!!' hdJ. ilial "judicial 

review of a decision of a honrd of equal i;.>:uti on nnd review regarding ~ challenged rnx

(\.sses!.ment valuation is limited to roughly the same s\'~opc permitted undm' the \~'l~st Virginia 

Administrative Procedure!) Act, W. Va. Code. ell. 29A... , :' 111 re 1'llX A!J'sr.o:.·.nnenl A~ainM Am 
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Blluminous Power Pcmners, I .. P., 208 W. Va. 250, 255,539 S.E.2d 757, 762 (2000)~ See u/s{) 

POPf! PropertiesICh(J""e~lon LJd. Liability Co. v. k.obin.~'(JFI. 230 W. Va. 382,385 n.2, 738 

S.E.2d 546, 549 n.2 (20 J3) (noting that In reo Tax. A~'St:ssmcnt Agoimol Am. Biluminous Power 

PaNtlers "obscrvc~ Lhat judicial review by a circ·uil court of the decision ofa board of 

equali:t.ation and review regording 8 eilallenged tax asse!<sment is limited to roughly the same 

s<.:ope permitted under the contesled cases l1ection of the Stale Administrative Procedurcs Act .. 

. • ,,').10 

Ther.;: is an exception, however. to tho "on the record" limitation of an appeal from 11 

board of equaliziltion and review. "11: however, there was no ac1uaL notice to the tlxpayel\ and 

no appearance by or on behalf of the taxpayer before lhc board, or if a question of classification 

or taxability is presented, the mal1er shall bc.: heard de novo by the circuit COUl1." W. Va. Coue 

Ann. § I 1-3-2S(c) (West 20] 5). Thus, que~tions involving tnxability lU'C heard de novo by the 

circuit court. West Virginia Code § 11-3-25(c) governs both appeals !i'om a board of 

cqu~liulion and review and a hoai'd ofasscssmcm appeals. See \V. Va. Code § i 1-~-25(c) ("If 

there was an appearance by or 011 behalf of the. taxpayer belore either hoard . ..."). 

IV Wl:sl Virginiu CndfJ § ·2'iA·S-4 govems judicial review ofcontested cases in udlllinilllrulivc casc.~. Sub.~ecti(}n 
(g) stilt(;~ lhul u cireuil Cllurt 

shall rever.!!!.:, vucul.c (lr mndify the order or decision of the agency if the substuntia) rights (Jf t.he 
petitioller Or p<:liLiullcr.s hll\'c been prejudiced because the administrative filldill!l,S, inferences, 
conclusioll!>, tlccil!illn or ()f~cr lire: 
(1) In viult1tiull i' f conslilul ionlll or sraiUtory provisions; or 
(2) In CXl!t.:l\H {If the shlllltory authority or jurisdiction oftbe a~em~y; or 
(3) MHdo upon lInlawflll procedures; or 
(4) A rrecled hy other error of law: or 
(5) CI(;urly wrong in "icw (,(lhe n:lillhle. probative and substantial (\vidence on the whole record; 
or 
(6) Arbitrary or capI id()us ur chanll;(cri:t.cd hy ahll~e of dis(.r-C'tion or clearly unwarranted 
C'xcrcise ofdiscretion. 

v.'. Va. Code Ann. § 29/\-5-4(g) (West 2015). 
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An is~l.lc is prt!s~nled by t.he exception to the general rule tbat appeals from ~ hoard of 

equali7..ntion and review i8 on the tec.(}rd~ and is pertinent to tbis appeal. Specifically, the 

question is if, ItS in the case at bar, the BER finds that the issue is one of taxability and not of 

valu~tjvn, and LhLlS, in etlbct, does not consider tbe value ofthe property, does the circuit COUll 

consider the question of taxability de novo under Wel\t Virginia Code § ] 1-3-25(c)'? 

This Court fUlds that the answer to that issue is no for iwo reasons. First, West. Virginia 

Code § l1-J-24a provides that in cases concerning classification or taxability of pl"OJ1erty, after 

the Ta."( Commissioner has issued a ruling that is binding on me assessor, 

either the a.ssessor or the taxpayer mny nppty to the circuit court ofthe county 
within thirty days a11er receiving written notice of the Tax Commissioner's 
ruling, tor review of the q llCtilion of ulal:l!Si1ication or lax~bmly in Uu: :imIe 
fushioll as is provided for appeals from the county commission sitting as a board 
ofe-qualization and review in section twel"Jty~five oftbis article CW. Va. Code § 
] 1-3-25}. 

W. Va. Coue Ann. § ] 1-3-24a(c)(Wi;\st 2015). 

Second, West Virginia Code § .l1-3-23a, which governs informal re\;ew and resolution 

. of classification, taxabilitYI and valuation i!l5ues~ specifically states that "faJ tIlxpnyer \\1)0 wants 

to conlest the classification or tnxability of PI'Opelty must follow the pl'Ocedurcs set forth in 

sl;:clion lwenlY-Jour-a ol'lhi~ arLjel\: I.W. Va. Coue § 11-3-24al." W. Va. Code Ann. § 11-3

21a(h) (We~t 2015) (em)'lha.,,,js added). For the circuit court to review de novo the taxahility of 

lhc properly would allow a taxpayer to skip tbe mandatory requirements of presenting the issue 

lQ the State: TM COIIunissioncr as providc;.,..u by \""(;SI Virginia Code § 1] -3-24a, Thus~ the 

provision in West Virginia Code § 11-3-2S(c) that pro\'iu~s that "if ~ question of cla:>si1ic·<I\ilm 

or taxability is prcsente.d. the matter sha.1I be heard de novo by the circuit t:ourt" is read by this 

COUli to apply only when an appeal i~ taken from the State Tax Commissioner's ruling 

regarding the same under West Virginia Code § 11-3-24<1. 
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Therefore, bCUtu!)c Lhis Court finds tllat a Rule 56 motion for SUlllJlUtry judgment is not 

applicable to an on-the-record appeal from a board ofequa1i7,ation 8nd review. this Court 

would. absent the specific factual circumstances flresentcd by lhis case, utili7.e the standard of 

re,riew ap}'llicable in administrative appeals under W~l VlI'brinia Code § 29A-5-4 to consider 

whether the taxpayer proved hy clear and collvincing evidence to the BER that the assessor's 

ass(...'Ssment was erroneous. Howey!:r, becau.~e the HER in this case did not consider the value of 

the }'lropeny at all, and inslead made a detenninatioll thallhe issue wa.~ one oftaxabiHty anu 

thus it lacked jurisdiction. this Court will coosidur de novo whether the iRsue before the BER 

was one of taxability. Beclluse tbis Court finds that the resolution of that issue fCl>olves the 

appeal~ the COUlt docs not need to consider the whether the assessed value was erroneous. 

OPINION 

Before considering the substanco ol'the appeal, the Court considers various arguments 

made by the Assessor in his Jl..lly 17,2015 nMotion for Summary Judgmcnt~' and 

"Memorandum in Support ofMotion f~r SultlnWy Judgment" and UPE's July 31.2015, 

"Response in Opposition to Re~Jlondellt's Motion lor Summary Judgment." The Assessor made 

the following 14 a.rgument::;: 

I. Assessor Musick is not the proper JUtTlY Respondent. 

2. UPE failed to join the necessDry Imd I)ropel' parties to tbe appeal. 


3, When the BER hear:q tax protests, it docs bOO pursuant to West Virginia Code § ) 1-3-24. 


4, An aggrieved taxpayer who eJects to appeal the BER's decision must do so pursuant to 


W..~st Virginil:l Code § 11-3-25. Because § 11-3-25(b) rCC1UltCS the co,"mly clerk to 

cerlify the record, and the trall~cJi)1t was not certified by the counly clerk but wao; 
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in1>tead transcribed by ce,rti1ied court reporter S\le Alldridgc, the Court should grant 

sumlllary judgment in favor of the As.'\essor. 

5. 	 UPE failed to file a bill ofexceptions for appeGtl pursuant to West Virginia Code § 58-3

3, and faiJed to make any objections or exception!; on the record. 

6. 	 The provisions of West Virginia Code § 53~8- J~ et seq., are controlling_ 

7. 	 UPE did not show by dear and cOllvincing cvidcn~c that itt;. assessments were 


elToncous. 


8. 	 UPE did nOI sustain its burden to show that the valuation wa."I incorrect. 

9. 	 AS8cssor Musick to~lowed the prescribed methodology impo~ed hy lhe West Virginia 

State Tax Department. 

10. This Court CM only reverse the decision of the DER when its decision is supported by 

substantial evidence, unless plainly \-vrong. 

1]. The allegations in the Petition do not shnw a dear and cogent right in UPE for the action 

prayed for. 

12. The action taken by tbe BER was proper and correct. 

13. The BER fotlO\.\'ed the laws and malate,:; ofWesl Virginin_ 

14. The HER has jurisdiction tn enter tIle valuation of DPP's propertY in t.hif: matter. 

(Rcsp.'s M'ot. Sunul1. J.) 

The Memorandum in Supporl ofSummary Judgment largt:ly reh"shes the argumenlti the 

Assessor made during his motion to dismiss. (Compare Mem. it'! Supp. Mot. Summ. 1. at 1·8 

with June 25, 2015 Motion to Oismiss.) Thi!> Courl, hy Order entered July 17,2015, made 

findings of f~ct and conclusions of law, which nre hereby incorpornled by reference, denyi'lg 

Lhl' motion to dismiss. To The extent the same grounds ~rc raised by the Assc~sor's Inotinn fOT 

16 




llummary judgll'l.ent. this Court adopts the fIndings of tact amI conclusions oflaw in it~ July 17, 

2015 Order Denying Respondent Assessor's Motion tu Di~mis!:i in their entirety. However, ihe 

As~essor raises severaillew grounds, which this Court nov,,' considers. 

A. 	 A tape recordin~ of tbe hearing wall certified by (he County Clerk, Rnd the 

Assessor ..jots nut allege thllt the transcript is inaccurate. 


The A!:lseswr contends that ,Vest Virginia Code § 11 :-~-25(b) requires the County Clerk 

tu ctlrtHy the recor~ and the County Clerk did not certifY the transcript prepared by certified 

court reporter Sue Alldridgc. Accordingly. the Assessor asks this Court to grant summary 

.i uugment in his favor. 

West Virginia Code § 11-3-25(h) llt.'ltes; 

The putty desiring t.o take flU I1ppe~l1 frOJu the decision of either board shaU have 
the evidence taken at the hearing of the application hefore either hoard. including 
a transcript of a.ll tO~liml)ny and aU papers, motions, documents, evidence and 
record~ at; were bef()re the honrd, certified by the county clc1'k and transmitted to 
lhe circuit court w; provided in section four, article three, c.hapter fifty-eight of 
this code, except that, any othei' provision of this c.ouc: notwithstanding, the 
evidence shall be certified and transmitted within thirty days after the petiiioll for 
appeal is filed \\'ilh Ole cOUTl or judge, in vacation. 

W. Va. Code Ann. § 11-3·25(h) (West 2015). 

UP.E admits that it did not have Ihl..\ trau~"Cript prcpur(.~d by But: Alldridgt: certHit:d by the 

County Clerk, (UJ)E's R~sp. at l2), bUl argu(,."s lh~t lh~. ~udio lnmsc·ript prepared by the County 

Clerk wa3 c.ertified and providt!d with the pelition for appe.al. (ld.) 

West Virginia Code § 11-:l-25(b) doe~ not specify what rype of transcript is to be 

CCl'tifwcl and provided to the circuit comt 011 appeal. HC'.causc the audio ttanscl'ipt \\>'as e(.~rtUicu 

by the County Clerk, ~no bCl:(:tllSI.l no ~gllml!nl i~ made lilul the sLcnogntphk. l[(mSl~ripl i!i an 

ina\:.c\~ral\: rr.;prc~~ntatiun or lh<.11 bL~<lring, lhili CQll.rllknics the A!)~\:SSOf' s ml..ltiun lor Stlmmary 

judgment on this ground. The COllri considers the typed transcript as an aid to understand the 
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certified audio transcript. The recol'd has been fairly pre~ented to this Court. and this C01l11 can 

ea~ily discern what transpired before lh~ BER. 

B. Although UPE did Dot file a bill of eutptions. it did plainly and unanlbiguoulily 
object lu the BER's ruling during the February 17, 20iS hearing. 

The Assessor cont.ellds that this Court should grant summary ,ludgment in his favor 

because tJPF. did tl0t tile a bm ofexceptions ac; required by Wesl Virginia Code § 58-3-3, 

which states: 

At the trial or hearing ofElny matter by the county court n.~ to which all appeal 
will lie undt..'r seclion one ofthifl article, a party may except to any opinion of the 
C{)Urt and tender a bill ofexceptions to mlch opinio~ \\ilich, ifthe truth of the 
case be fairly stated therein, shaH be signed by the oommissioncl'S holding the 
courl. or a majority ofthem, and the samc shall be at part of the record tlfthe 
case. Or~ in liCll of such bill ofexceptions. such except.ion may with like effect 
be shown by cenificate in the manner provided in sections thirty-six and thirty
seVCll, article six, chapter fifty-six of this Code, signed by such commissioners, 
or a majority of them. If any commissioner refuse to sign such bill ofexceptions 
or suc·h certificate in n case in which be participated in the decision complained 
of~ he may be compelled to do so by the circuit court of the county by 
l'nandllmu$I. A party to any slich proceeding, as to which an appeal will lie as 
atbrcsaid may avail himself of Bny error appearing on the record. by which he is 
prejudiced without obtaining. a lonnal bill ofexceptio!'\!>, provided be objects or 
excepts on the record to the fiction oftko collli complained of. and provided it is 
such i$ mi:lU~r as can be considered without a formal bill ofexceptionlS. 

W. Va. Code Ann. § 58-3-3 (West 2015). Ihe provisions ofWest Virginia Code § 58-3-3 arc 

luandntory in fsr)( appeals brough, p~lnlUan( '0 West Virginia Code § 11.3-25$ 1>0 long as they are 

not inconsistent with the applicable prOVillion8 of § 11-3-25. See In l'C Stonestreet, 147 W. Va. 

719, 13 t S.E.2u 52 (963) (holding that provisions ofW. Vn. Code § 58-3-4 requiring a 

certified record are mandotory in appeals under W. Va. Codtl § 11-3-25). 

However, n pel1incnt cx.ccption tf) Ole gl;:nc.ral rule lhaL bills of exceptions arc required i!; 

eontaincd in \Ve~t Virginia Code § 58-3-3. 

A pan)' to any such proceedillg, as lo which an appeal will lie as aforesaid may 
avail himsel f of any error appenring on the record by which he is prejudiced 
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without ohta.ining nformal bill of Mceptions, provided he ohjects or excepts on 
the record to the act.ion of the court [now cOllunissionJ oompiained o~ and 
provided it is s~lch a maUer as can be considered ~1thouf tl formal bill of 
exceptioll~. 

W. Va. C(')de Ann. § 58-3-3 (West 2015). 

Bil1~ ofexl..'eptions ~nd certiticates in lieu thereof were 1.11lknOWlllO the common 
law and arc wholly crc.aiure~ ofslatute. . .. The purpO.!re of a bill ofexceptions is 
to exhibit on the record the supposed mistakes of the trii:tl court, which do not 
apP"tIf on the record and could not ol.herwise be brought before an appellate 
court for review alld correction, 11' erroneuus. 

RQllins v. Darab(m j 145 W. Va. 178, 182-83. 113 S.E.2d .369,372 (1960) (internal citations and 

'I.uotations omitted). 

III this case, UPE plainly and unambiguously objected to the BtiR's ruling by 

disagreei.ng and attempting to persuade the DER to change its ruling. Thi~ Court can clearly sec 

what the alleged error is on appeal. Accordingly. the Court find:'! and concludes that the 

exception to the general rule requiring hills of exception contained ill West Virginia Cud~ § 58

3-3 is appJjcablc, and denies the AiSse~sur'~ motion for summary judgment on this ground. 

C. 	This Court dues not consider UPE's argument that the A$S~5(}r did oot foUow the 
appraisement methodology betau.se UPE lIid nut follow the mandatory statutory 
prn-cedures to appeAl an i!i!luc: of taxability. 

OPE asks in its motion that this Court grant its appeal because OPE contends the 

A~~C·SSOT abu!)~d his discretion by failing to follow the standards prescribed by the State Tax 

Commissioner. contained in West Virginia Code ofSta1e RuleR § 110-IP.3.3, for valuation of 

lea41ehold interests. According to UPE, this constitutes clear and convincing evidence that the 

assc~mcnl was Incorn.~cL Thcrdhre, UPE asks lhis Court to stlL Lhe asscs!)menl al $0.00. 

The As~cssor contends that tius Court should grant it sUii:ui:1ary judgmcIlt because UPE 

did not show by clear and cOllvincing cvidcnc~ that dlC aSSl~SSmen1 was incorrect 
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Because this C{)urt finds that the i!l~ue before the RER involved one oftaxabiHty. and 

thus the mandatory statutory procedures cootaincd in West Virginia Code § 11-3-24a were not 

followed, thilS CO\.lrllinus that it is unnecessary to consider this ground for appeal. 

D. 	The remaining groundf! asserted hy the AAlies~or arc summa." conclusions that 
were no.t supported by tlvidence or argument. 

Th~ remaining grounds cilt!d by the Assessor in support ofhis motion are summary 

ccmciUS1011S that were nnt supported by evidence in the record or by the argument of counsel. 

For cXlUn~lle, the fourteenth gr()uud~ that the .BER had .hlrisdlction 10 enter the VC:liUUtit>D of 

UPE-'s prQper{y, is at odus with whal actually happened in the case. Accordingly. the Court 

denies the AS~SS01·~S motion!; for the remaining groundsJsummruy conciusioJlS. 

E. 	 The aSlSessment was not void ab illiliu even though it was Dot requested by the 
freeholdtl'. 

lJPR c(')otend~ 1n its motion that beCallse WVU did not request that the leasehold intel'cst 

be assessed, tItis Court should find ill its favor. (Pet'r's Mot. Summ. J. at Ut) UPE dtes Syl. 

pi. 3, Map/c'l-l'ood. supra, for the proposition that ·'the burden of showing that a leasehold has an 

independent value is upon the freehold taxpayer and the taxpayer must request in a timel), 

manner the separate li~ting of freehold and lea!;ehold interests!~ Syl. pt. \ Maplewood 

Communify, 1m.'. v. Craig, 216 W. Vft. 273, 607 S.E.2d 379 (2004) (pcrcurimu); SyI. pI. 2, 

GrCQI A & J> Tc(./ Co. v. Davis. 167 W. Va. 53, 278 S.,E.2d 352 (1981). In footnote 8 orUl)E'~ 

Motion for Summary Judgment, it states tha.t placing the burden on the freeholder reflects a 

common-sense approach "[b]ccausc a sepnrateJy-mnrketnhle lea~ehold e!iL'lte reduces the value 
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of th~ freehold, the ti"cchoiul.T has an incentive to seck a st!parate listing when its freehold e~t[ltc 

is so hurdened." {Pet'r's Mot. Summ. J. at 18 n.8.)" 

Although Great A & P Tea Co. If. Davi.'>j supra, docs require the fteehold taxpayer to 

request that the leasehold interest be a.~ses!'!ed, this ihunework is a )'loor way to (.:onsider the 

issue as it is presenteu in this ca!\e. WVll is the !h:·ehoIder, and it is not a luxp"ycr and hall no 

incentive t() request that \JPE pay properly taxes on the leasehold inlere~t becaulle WVTJ never 

gets a tax bill. Second, posl*O,.eat A & P, ill 1989 the Slate Tax Commissioner prolllulgate.tilhe 

Valuation of Leaschuld Intt!rests training mnnuaL In that.ma~ual, Step Two require·s the 

assessor to dctennine the taxnhl1ity oftbc partial inLerests. "Tn the case of publicly owned 

properl)', the lefolsor's interest ... would be tm,-exeml~t, while the lessee's interest~ if 

marketable. would be laxable." (Valuation of Leasehold Interests at 5.) 

Under this framework, this Court tlnds WId c.oncludes that the Assessor has lhe 

discretion to examine different lcaliehold intere!lts and determine the taxability of such len~ehold 

interest, and if taxable, the value. In this pnt'ticuiar case, be.c.ause \VVU is tax-exempt and thll~ 

the frt;cholc.1er is not a taxpayer, this Court denies Upg's Motion for Summary Judgment On this 

ground. 

F. 	 The quc~tion UP.I£ presented tu the BER was an iSSUe oftaxabi!ily, ami tbus the 
HER did nfit have jUl"isdiction to a.ns\\'er it. Because lJPF. did Dot follnw Ihe 
mandatory procedure$ outlined in West Virginia Cude § 11-3-24a, this C()U1"t finds 
and couchl(.I~s fhat the Petition for Appeal "holiid be dellied. 

The BER mh:d aHcr the February 17, 20):5 hearing that it did not. pursuant to "Vest 

Virginia CQrJc § 11-3~24(c), have Jurisdiction to decide quesliulls of ta.xability, and ihnt in the 

opinion of th~ HER, the issue lJPE ]1re~elltcd was one: of laxability.12 

II LJ 1'1'- does not exphiin how It sepilJut.cly-murkctalllc IClI.!ichnld intere.<;( reduces th.e WII~ll:, ofthe fl eeholJ tlIule 1111111 

a nnn-HslIignllllle leasehold intc<rest of40 year~. Either Wily, the prnpcrty ill subject to a lease for 3 signilicant 
k:I1g,lll !ltlim~ anrl would stU! operate 10 ~ncumber the propcl1y. 
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lJPE argued ill lront of the HER Ihat ils leasehold inler~~SI i~ nUl rreely a~!\ignnhk will is 

not a hargllin jcast..~. lhcr~fore the ynhlc of (he leasehold imerest is $(1.00. UPE hall1l1~intajm:J 

Ihnt arguml:nl on appeal to this Cuurt, UPE contends 111<'1t this Court 11a.<; 0 mand{l1ory !ilututory 

duty [0 correct the alleged erroneous assessment and set rhe vnl\l~1ioJl lIt'it::; le~ehold interest at 

7.em dollars because the lea.<:;e is not freely assignable llnd i~ 1101 a ban~;jin lease. {WE liuthcl' 

contends thai the RER errc.d by ruling that the issue was one of taxabiliIy llnd nol of vullUilion. 

First, W~SI Virginia Code § J1-3-25(d) provides that 

Ii]£: upon the heariuB of appeal. il is detemlined thai any Pl'Ol)l~rly hUll been 
assessed al more ll;tan sixty percellt of its true <tntl actual value dctel'l11lned nR 
provided in [Chapter 111. the \;·ircuit coun !lhall, by fI11 ordel' cnlcrco of record, 
correct lhe: assessnlcn1, and fix the asscss~J valut' ofthe propeny at ~ixly pcrl'cul 
of its lrue and nchlal \lalue. 

W, Va. Code Ann. § 11-3-25(d) (West 2015), AcctJrJingly. iflhe Coul1l'ind'l lhat Ihe lcaschuh.l 

interest is a.~sessed at morc thall sixty ptrcent of its true and aClual vnlue, then I.his Cuurl must 

con'ecl the 1IS.'H;:ssrm~llt. implidl in lhat finding, hmvevc1', is Ihal the properly is taxablt: in the 

UPE contendlt that the BER crrc,u by linding that this is. nn iRSUC oflllxabililY· Ul'J:: 

argues thntthc 13ER's ruling is erroneous because the lea . .,ehnld inlel'l~sl docs nul h~l\'~~ a value 

il1tief.'t'JUlml ur the 1i'e.c:hukl estate. I ' l JPE citell MIl/IIt'Huml ('I. JI/I/t/un;/.I', /m', v. Cl'tlig. 216 W. 

Va. 273, 607 S.E.2d 379 (2004) (per cllrinm), fol' Ihe propositionlkll "u It:asehold inlerest has 

assessed vnllle only ifil has \'aILldmlcpJ.:nu~lll t)flhe freehold," (Pefr's MOl. Snmm,.1, nt 11.) 

l~ TI,(: CUIlr1 nllh:, Ilml 1WI.: ilrguC'\1 al tht August I~. 201:; he;11 illJ! ill lllh C,)W I llllli till: AER ntlidl: \'ahnHion~ in,,"(I si'lIiwr caSL'S, lind Ihal ;,rh.:r h(lin.~ prcfit'nled \\'Jlh ~ilnJlar i!)~ucs lal~1 mild" diffell:HllUlIlIgs uner l;-,:pcrlcncing 
whul t IPF. ~11"cd II "Icaminb: t·urv,~" This Coun is contineQ to the record, illlJ Ille I ~~(JIJ Ii~rlll': thb CilU,l Jm:s nnl 
silnw wl1l!1 Ihe RFR rule-d in ihl' mher C3~i.'.S or why it may bave ndcd lhill Wii~, AccurJjugly, this CIlUTI dm:" IInl 
lL'isir.lIl1ll)· weighl If) Whill !he 1I1-.1( rl.lled 111111£' other (;aSe5. 

I' III mh~r wnTlI~, Ib,: 1.."".:11011\ illl,'re~r hal> \':1111<1, btll It l~ not n "allle ~,c,,"rilto: "nd IIp.ul Ji'ulIl \\'VC'li fR"l!hultl 
e~lale. UPE cUlIll'II'h. 11r" u:.;,c.,sllhlc \~Iu(: is .;:~m. I'fl'SIU\lnhl>' b(''C!lns~ thl!' \lItt'r?$\ is tllt('ady included in the 
ti·...chold estate'~ WOllb, 
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lI1:'E rurther c-ontends that whether the k.asehold interes1 ha<; it)depcndcn\ value depends 011 


wh~ther the laasehold interest is freely assignable and whether it is a bargain lease. (ld.) 


A lea.<''ehold interest <;an bu taxable under certaill circumstances. In Greal A & P Tea 


Co., inc, v. Davis, 167 W. Va. 53,278 S.E.2d 352 (19tH), tht! Supreme Court of Appeals of 


West Virginia held that 


[t]he county assessor may presume thnt lea~ehold~ have no value ind(.~endrnt of 
the freehold estnte nnd proceed 10 lax all real property to the freeholder (It its true 
and actual value; the burdell ofshowing that a leasehold has an independent 
value is upon the freehold taxpayer and the taxpayer must requost in a (im~ly 
manner the separate listing of ii'C0hold and leasehold intere!;t!\. 

Syl. pt. 2, Gre{fr.A & P Tea Co., Jiu:. v. Davis, J67W. Va. 53, 278 S.R.2d 352 (1981), 

In Dcrvib', the Mar·Mar Corporation lensed tl building to A & P. The county ~sset;~or 

assessed the Mar~Mnr propeIiy and included the properly that WaS lease(.} to A & P. Mar·Mar 

appealed tbis assessmenl 10 the I3ER. and the BER reduced the a~sessment. After tilat, the 

tillSeSSOr ~mbtracted the difference and a."se..'~sed the amount of the leasehold imcrcsllo A & P. A 

& p then appealed to the BE'R f.lnd the State Tax Commissioner, Th(.~ BER ruled adverse to. A & 

P and the Stare Tax COIIUlltSsiollcr ruled that th~ lease.hold interest was taxahle.1-1 

The CQurt hl:ld that West Virginia Code § 1t-5~4 (1972) provided statutory authority 

"that a separate leasehold is taxable if it has a seramte and indel)endent value from the 

freehold.') 167 W. Va. at 55. 27R S,E,2d At. J55. 'I11e Court reasoned that 

IwIhere leasehulds an; of short (illnltion lht! rent paid wiH usual1y rdlect income 
to the (I'wner of the freehold l~OllllllCllsuratc \vith the fair market value uf thl: £ted 
property, Under ordinary condition!; the freehold estate will not be reduced in 
value by virtu!": of the: ka!)chold, nor will the leasehold itself have any 
ascertainable market value. Since lhis lAtter condition is the [lonnai cirCUmgtalll'.c 
in V·lest Virginia> whl.;u asses~ors assc;ss lr.:ehoJds subject to kaseholds the 
property;~ wmally flll1y tnxed. . 

!4 A &'}' appears to have launchf'd a two-prong 3n3ck. it appeaJed [0 the HER regarding the l'alUalion ol'the 

leasehold inte.rest, and then it sought nn ahaf('ltnent from the stare Tax Commissione-r, 




I1o\\,ever, there are circumstances involving long-temlleaseholds where changed 
busincl>1> l.:onuitions combined '\lith perl;lstent inflation have made the It:aseholds 
thetn~elves Il1Mketablc asS01S of v~lue. Under such circllm~1ances, mnce the 
lrcl:hold c.!>ute is charged with the lensehold for a term ofycars. the fr~ehold's 
fair market value is rcdU\lcd in exact proportion to the value ()fthe leasehold and, 
therefore, jf the real property subject to thQ leasehold is 10 be taxed at its ''true 
amI. aClual value," assessors nlU~t take into consideration the reduced value of the 
freehold a1tcndant upon the making ofa very bad contract. 

167 W. Va. at 56, 278 S.E.2d at 355. 

Thirteen year~ later. t.he Sup/'eme Court of Appeals considered it case. involving the 

taxation of EI leasehold estate where too Qv,.ntr of the l'rtehold estate was tax exempt based on its 

status as a political subdivision. In Maplewood l.OttlI11Wiily, Tnc. V. Craig, 216 W. Va. 273. 607 

S.rr.2d 379 (2004) (per cunllrt1). the Court consolidated two cases invoJVUt& similar facts. Both 

petitioners, Milplev.lood ilnd Mon Elder, were not-for-proUt West VirgiIl.ia corporatiuns c..wmpl 

n'OIll federal ilwomc taxc-::s. BOlh petitioner~ pwvided senior residentictl communities on a nol

for-profit basis and challenged the u.~llessments on the bu.'ltill that they operated the communities 

primarily for charitable purposes. 

EspeciaJly pCl1incnt to the IUUllysis jn the case at bar, in Mon Eldt!-r's casl:.lhll 

l\.1onongalia County Assessor assessed Mon Elder's leasehold interest. Monongalia Health 

Systems. Inc., incorporat.ed Mon Elder and donated 11.35 acres, which ' ....as thcn conveyed 10 

t.he MOllongalia (:ounty Building Commission. MOll Elder and tlll.~ HtliJding COllUllissioIl 

entered into a IC~3C arrangement under which Mon Elder paid rent to the Building Commissioll 

in m amounL sufliL:ienl to amortize the principal and inl~resl on the lax t:xc:mpt deve/opmc:n! 

hond.f:!. MnTl Elder W!l!i pmhihited from tranf>feliing. le!l.~ing, ::mh-lea$:il,g~ Of otherwise 

. conveying it::: interest in the lear;e without the consent ofthe Building Commission. At the end 

of the lea;!;e fem). the Ruilding Commil'~ion retained o'.:\'ner~hip ofthe !lenior refiidcl1tio.l 

COllllU1Ulily. 
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In 2001 , the Monongalia County Assessor asscssctlthe Building Commission's interest 

in the property. Moo Elder requested Lhat the Assessor exempt the property on the grounds that 

it was property used for charitable purposes. After the AsSe!;50f rejected the rct.lu(:st, Mon Elder 

and the Assessor jointly rc.qu(;..'Sled a property tax ruling from t.he State Tax Commissiuner. See 

W. Va. Code § 11·jM24a (requirillg protest.s regarding classilication or taxability ofproperty to 

be sent to the State Tax <..:ommissione·r before appeal to the cir{;:uit com1). The State 'j ·a.x 

COlllmissiom,,'T concluded that the Building Commission was exempt from the propl.'rty tax 

based on its status as a politicnl subdivision. 

In 2002, the Monongalia County Assessor, instead of attempting to assess the property 

against the Iluilding Commis!;jon. as~essed the property against ~.f.on Elder for it!> leasehold 

interest in the property. Mon Elder ihen requested the Asses.sor to ex.empt it from properly 

taxe~ ()t'I the grounds that it operated for c:haritabl0 purposes. [.5 Mon Elder and Iht Assessor 

again jointly requesled a prop~rty tax ruling from the State Tax Commissioner, and the State 

Tax Commissioner ruled that she did not have sufficient iltformation to demonstrate that the 

property WQ.';; used exclusively for charitable purposes. At the sam~ time it W~ ~eeking a ruling 

from the Tax Commlssiollcr. Mon £1<.k1' aI.!>o !iought review before the nER. On the same day 

the Tax Commissioner issued its ruling, the HER affirmed the Assessor's appraisals aga~lSt 

lI.o1on Elder. 16 

MOll Elder then appealed both the Assessor's (~nu the Tao'\. Commi!lsione.r's) 

uele-mliDllllon tha.t the properly wa!; not used for charitable purpm;es and the BER's decillion to 

the circuit eouri. The circujt court affirmed the propel1y tax as;<;es~mcnt8 and bllsed its nlling 011 

II The ~tate Tax Commissioner did not reach this issue in the 2001 case because she found that tho lluUding 
Cnmrni"~sion was exempt !Tom property taxes llec2IU5e it was a polH iWlI slIbdivision. 
I~ A1thou~h the M,lplew()otl opinion cine!; not explicitly &0 STare. it :Ippears thAt Mon Elder <ltlempted to have the 
pmpcrly c.:un->idorc,ll.lxcmpt I:ty t.he:! Ta~ Commi,;.,jnnt!T while ~imlfhHnclllls.l)' ~Llllckinr, the valuali(m bcfhre (he 
"BER. The opillion docs not sll1tc the RER's Tca.,oning filr affirming 1he aS~O~Nmcnt. 
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a finding tbat Mon Eltlur had failed to meet its burden ufproofbefore the HER. The circuit 

court diu not rule on ~'whefhet MOll Elder's l~asehold jntere~ ha[d] any asscssable value 

independent of the underlying value ofthe property[.r MaplewtJo(/Commun;ry. /nc., 216 W. 

Va. at 279,607 S.E.2d Itl 385. 

Alter conc.Juding that the property was not sll~iC.cl to exemption becau.c;e it waq not 

operated exclusively for charitable purpu~es. the: Supreme Court of Al,penls considered the 

"Taxability of Mon Elder's Leasehold Interest[.]" <MfJplewood Communily. Inc.~•• 216 W. Va. 

at 286, 607 S.E.2d at 392 (empba.~is in original because it was a subheading in Ute opinion). 

The Supreme Court framed the argumcut the 'allowing way: ~'According to Mon RIder, only 

when the record allirmatively establishes that the lease has acquired markclablc value st:pa.r'~te 

from the underl)fing property can such a leasehold be KlI~kclltJ luxation," Id. (emphasis 

added). 

Tbe Court found tirst thal a "'Qunly assessor could t'.tX a leasehold interest if it has 1l1l 

independent 'Ialue. 216 W. Va. at 286,607 S.R2d at 392 (citing Syl. pt. 2, Great A & P Tea 

Co. v. Davis, supra). The Court ~tated thnt 

[!;]uhRequenl1.0 the TJavis case, the state tax department developed an eight-step 
pro~:;s for valuing leasehold interests in real e!oltnte that is referred to o.~ the 
•Leasehold Appraisal Policy.' Pursuant to that process, steps one and t\vo 
tequire nn jnitial determination ofwbether a leasehold estate was created and 
secondly whether the le~see ha~ a 111.1u'ketnhle right to a..~ign or 1ransfer the lease. 
The romaining six meps in tht process are directed at arriving at a value for the 
leMehnld e.~ta.te. Criticnl t{l Rpplying this policYt howe"\'cr, is appreciation of the 
lacllhal 'th~ sepan'l~ value of a leasehold. if any, is based on 'whether the 
leasehold is economically advantageous to the lessee, 111at is a so-called bargalu 
lease:. and is freely assignahle so that the le!\lo1ee may renli7.e the benefit of such 
bmgain in the mtirk~\ plac<t:.' 
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!l1upJl;'lI'oUc/ Comnllll1ilY, Ille., 216 W, Va. at 281l, 607 S.E.2d al392 (quoting "Valuatiun of 

Leasl:lhold Interests," Stale Tax Commissioner's .<\nnualln~Service Training SC1ninar, June J4, 

1989). II 

The Maph'w(lot/ opillion also show~ that the State Tax Commissioner argued, in 

response to MOil Hdcr's conlt:n.tioll that it Wl1S not a bargain lease, that the annuni rent payment 

during the Jinal Jourteen years of the fOliy-fivc-ycar lease was only ten dollars. See 216 W. Va. 

al 287, 607 S. E.2d flY 393. Au response 10 Mon TIlder's nr{,.rtlment that the ieal>t: was not freely 

assignable, the Slale Tax Commissioner argued tlmt the lease agreement did not prohibit 

a~sjgnJllctlL - i1 merely prohibited the sule ofthe lease ",.'ir.hout the approval of the lessM. 18 See 

id. The Supreme rOllrt of Appeals Jiu nol uecide either issue, and inst.enp remanded the cas~ 

back tu the drcuil court to make findings ()f f.'1c111nd conclusions of law rcgi:U'ding the taxahiliTY 

of the kl:l~t.'hold interest The Court strued thaI "we remand ("his issue of whether the lease 

'1gn.-cmenl between Mon l~lder Ilnd the Building Comtnission ha:; value independent of the 

propertyal issue lo the eircl/it court tor fu.rther procee<lings.~' ld. 

VilE clJnl.;nd!i that under the framcwnrk established in Maplewood Communil)~ 1m.'., 

this Courl should find that its Ica~ehold interest should be assessed at zero bl)ca~e it is m:·Hher 

Ireely assignable nOl' a hnl'gain 1e;}se. UPE relics heavily on the Circuit Court of Monongalia 

Coun1y's June 23. 2005 upiniun lin remand in Mon Elder Service.lI, Inc.'. v..It.1onongalia COUIIIY 

Commi.uiol1. (![ tIl., Monongalia COlln;y COI1~nJidated Case No. 02-C-AP-18. 

n Till.' "Valuation of l.ellsehold iJll<.'lcr.ls·· WIL~ illclud~J in the certified record. 4mi(:us cOlTecrly points oul that the 
"Valuatioll (It' lenseh:old IllIercm" dteu hy Ille Mo'lpit'II'IiOU Cnurt uoos 11(1\ cnnlain .he terms "freely assignable" 
and "bargain Jease:' (Amkus Briefal 12.) 1l1stl:ml.lhc Valuatioll or LCIlNclmld JntllTclils s!alcsat page five that 
"/tlirsl, the Il"a~e (:on11'I('1 :;hould be eXi)mlned I~) see whether an estate for yenrs was created [Lt'ld ate tJ1C lTlilrkcluhlc 
rights Ir~nsre.r3ble. Second. the assessor. , . should make the detennlnation llS to taxability (for ad valor(;llIlUx 
purposes) oful(, panl31 inlCfCSrs to lhe vnrious pllrties Involved." The Leasehold Appraisal Policy referenced hy 
lht Maph'l"(lod Court. and 1he Circuit of Mommglllill County is not tJle "ValuEltion of Leasehold Tntelcsls" us CilCU 
~l hoth ('Ouns. 'lh31 dmlion i~ emm('ou£. ilnd this COUll was not provided the "Leasehold Appmislll Policy." 
1'1 hi, ,'t)IIM find!> Ihe~e pl)ints penlnent. Thl" Stale Tax Commissioner was provided with the oPPoltul1it)'to argue 
"'hcihcr 111" p'mp"rty wa< tm(;lbl~' in It'll' :\lon Ft.iL·/ case, unlike in the situation aT bar. 
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In that order, the Monongalia Couniy Circuit Court found "that MOll El<.ll;'lr'~ leasehold 

interest doe~ not have any ~se5sable value indcpcmJl:nt of the underlying value of the 

propertyLl and therefore[J the leasehold int~rest is not taxable." Ordor at 2, June 23,2005, Man 

Elder Se1"vice.r:, inc. v. M(JnQnglilia Count)' Commission. f!.1 ul.• Monongalia County 

Consolidated Case No. 02-C-AP~18. The Circuit CO'Ltr1 cited Maple1.i-·()n~ SldPf"tI, tor \.he 

pl'o},!ollition that "'the !$c.parate value of n leasehold, it' any, is based on whether the IcftSciwld is 

economically advantageou~ to the lessee; that is a so-called hargain lease, and i$ freely 

assignnble so that tbe le~~ee may realize the benefit of such bargain in the market place." Id, at 

6 {quoting Maplewood, 2] 6 W. Va.. :at 286,607 S,E.2d at 392 (which ill tUnl_erroneously cited 

th~ Valuation of Leac;eh()ld Interests training IDWllJal)19). 

The Circuit Court reasoned that because the tn1al of the rents paid over the liie of the 

l~e exceeded the entire co~t of ncquisition or construction of the project, that therefore it. was 

not a ba.rgain lease. rd. Second, the Circuit Cuurt reasoned that because the lemie agreement 

stated that it could not be transferred Vtithc.ut the prior wriuen consent of the issuer, the leMe 

was thel:efol'c not freely assignable. [d. at 7. 

The Mon Elder case is distinguisho.hle ftom this case two sepnrate ways,z° First, in that 

case, Mon Elder properly pre!\ented the question of exemption i1-t,lID t~xcs to th~ State Ta.x 

Commissiclller. In the case at bar, UPE purposefully lore\vent certifying this que~tlon t(} the 

State Ta.x Cornmi1>SiOller, and even recognized in the demand letter thilt "Itlhc Assessor has 

J~ S~.~, footnote 17• .\'upru. It slmulcl he nnL~d thaI th~ Ynhtn! ion of Lease-hold Intere.sts training \1lanual from the 
June 1989 iJ1-~r\'ice training JlllillUlll was prumul£ated hy the StRte 'lax CommlssioJl(,L The State Ta)( 
Commissioner in MdpJ,·woo" argued thai MOJl Ehh:r's kl1~c did nuL prnhihit a...~ir.nJl1enl linn instead only 
prohibited the sale of the lease without the approval oflhe Buildinp,. Cornmhisioll. See Muph'lI'O()d, 21 Ii W. Va at 
287,607 S.l.i.2d at :IYJ . 
.1,1 Although not a distinguIshing ebaracteri~tit. this Courr DOles thnl on remand, the Mfm Elder elL,c WUlI decided by 
a court of equaljurisdkthm. To the best oftllis Court's knowledge:. the order (Ill n:lnlillU ill MWI F.ldill' wax not 
appealed to the Su~reme COUlt of Appeals. Accordingly, II definitive J'uJiHg b)' Ihe Suprclflc C{lurt Ilf Aprea1s nf 
WC51 Virginia has not been issued. and if lrI3)' hiwe or may not have ngreed with M(tI) Eldel' Sen'icl:&, III~ .• or 111\: 
Slat~ TlI"'; C(lmmissil1ner. on the tllxabilit}? of Man Elder Servic(!s. Inc.'s leMehold interest 
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known exactly \\'h81 Illy I:licllts' pn~ilinll is Ull this issue for more than a year, and be hAd aU of 

the information ht: needed tn seck n ruling, from the Tax Commis~ioner long ngo." (Letter from 

James WallIS 10 Phillip Magro ut 11.2, Jan. 27, 2015.) Thus, UPE recogni?.ed that the Tax 

C.ommissioner could issue a ruling: however. L1PE did not follow the mandatory procedures set 

fOlth ill W(.'lSl Virginia Code ~ 11-3-24a.11 The AS!;e~ROr, although allowed by statute to seck a 

pruperty tax ruling on IUs uwn. is under no dUly to do so. See W. Va. Code § Jl-j-24a(b) ("Tht: 

assessor may. and ifthc tuxpliyr:r request... The assessor shaH, certify the question to the State 

Tax COllUllissioner ...."). SeI! abill W. Va. Codl.: § 11-3-23a(b) e'A taxpayer \"ho wants to 

contest the cla!;~ificat\on or taxabililY of property must fhllow the proccdl1tc$ set lorlh in 

!>eclion IwentYMfour-a of Uli:; "flick.") (emphu.!'is added), 

Second. to [h~ eXlent that ihe nnnlysis involves only a uel<!rmination ofwhether the 

leasehold interest is a "hnrg~in kas\.'" and whether it is «freely assignable," the facts in the ca~c 

fit bar An:. dillbrl\ul. Unljke in Lhc i:<l.<iC at hllr. MOil Elder did noi subJeasl: the property. 

This C.()urt recognizcs Alon F.ltll!r n.nd Milplewvad bOlh uile the Valuation of Leasehold 

Intere!iis for Q propo!l.ition that 11. does not s1atl~. r11e Vi:ll~ltion ofLc:aseho1d Interests seminar 

tmining manual docs lIot mfcr to "bargain leases" or "freely assignahle" lease~. Instead, it 

rdl.:n; III '·rrli;Jrkcl~\bHily.~ It states: 

Belhre one proceeds ' .... ith Ihe \'1I1ul"ltioll of leasehold interests, there arc 
severnl prdimiuary sh:ps whkh should be covered. 

First, the IeIlSC C(\ntlat~1 should be examined to sec whelher an estate for 
years was created and are the markettJhle rights tJ'ansferable. 

Sl!l:lInd, the assessor ... !;hould make the determination as to taxability 
(for no Vl1klJl~1U tilx pUn}():;~'~) unhL.: partial interests to the various partie!> 
in\'olyed. 1n the case of puhlicly nwn~d property, the lessor's inll:rest (the lcasc.d 

:, lJPE .,ll1li.·U utillc Augu:;1 I R.20 I.~ hl:anll['. 11l;!1 il hai11ried ro get an opinion from the State Tax Commi$sioner 
bUI ",a.~ pn:du.Jeu fur plJlilit:1I1 n'Il,\ln~ Ihlll "')un~d \\'lIlIld not expound upon. However, (he rec~\rd is quite clear 
tllill poSI-aSloL:"lolllclIl, lIPE .JiJ 11111 1I.\j.. the /\,sc~s(llio l:cnify tbe <juestion to the Slate Tax CommiSSioner as 
1:U1Il.:lllpl.IICd ill \\'c~l Virgi/liu Codc ~ II·l-:241.l Cnun~d dill st~le Hm1 perhltps it wOllld do thar in the flllure. 
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lbe) would be tax-cxr.;rnpl, while the lessee's interest (leasehold intcr\,:sl), if 
marketable, would be taxabh.:. . . . . . . 

Valuation of I ,ea~hold Interests at 5, State Tax Commissioner's Annuailu-ScTvice Training 

S~minar, June 1989. 'Bu.! lc:maining lifers then involve the valuatioll oftbe l~sehold interest.. 

1\5 a preliminary matter, the firm two steps are to detemillle whether a leasehold interest was 

created that is taxable. 

This COllrt, ho......·ever. does not need 10 reach the merits of this issuo, and will not rench 

the medts of whether it is actunlly taxablo. because upn failed to follow the proper procedure, 

which it was mandated to do by statute, 10 detennil~e whether the lca:;t!hold interest waR taxable. 

This Court allalyzcs this ca!>e under the .l,.I/lp1t~wood framework to demonstrate that the first ::>lep 

of the inquiry involves a. question of law regarding t.axability ofi~hold in1crcsts and that the 

BER is nut the proper forum. This Court ;$ NOT nUlkil.g a ruiillg that the pr()perty is taxable 

or Is nt~t tn...wble bec(lUse the l·tlltlltOry proced"res, which wOflld have required tlte InfJut oj 

tfle SUite Tux Cmnmissioller wen lu)(jollowed. 

UP!::'s argument, although not wholly unpcrsuClsivl;'.,22 is based on the con1entiolllhat 

b(;c~use its leasehold does not hnve a vahle independent of the freehold, the value sho\lld be 

assigned IlS zero. Ho\vcvcr, the dctt:rmination is one oftaxnbility 1'01' the folluwing reason: In 

order to be laxab1e, the leasehold interest must have a value separate and apart from the freehold 

\..\slate. The Great If & P Tea Co. v. navis l~asc held lh.1.l "[ilt would appear from ihe stannary 

scheme that a separate leasehold is taxable if it has a separate and indel')endeilt vfllue fi'0111 the 

freehold." 167 W. Va at 55,278 S.E.2d at 355. Tlms~ the question pn:~mll!d 10 the DER 'was 

~? '!lIe COLIrt n'ulke$ Ihis comment b~cuusc it fimlK thaI Ihc frllme'work is nol crystal cle~r. In one sense, whether u 
leasehold JntereSI has value separate and iudcpcmlcnl frllln the freehold estate requires. to some e;.;tent, a 
dl!lerrnination ~bollt value. The Comt dlsngJ'e"s with {JPF,':llIrgUn1lJnj !:Iecause that question does 110t re.quire it 

determillation of what that \falue is. Thilt is the second step, which (:lIt) he cntrrpleled l1fter raxability is eSl;1b\ishcd. 
N~IIt:c. tl .. YlJlu.c" of l.ern rlollars is really jusl another WilY of snying it hi lIut luxllblc. or Ih:u it i~ 'I.,'ol1hless. SeL· 
Mf'rri{lm·Weh~·(er·.~ Co!l"gilll,! f)iC:1iOllal) , 14-'15 (Il,h ed.l003) (deJinin,g ';wQl'lhles:," liS "Itlcking \\',Irtn: 
VAUJEI,E~~"). 
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whether Ihe h:asehold interest had a v~luc :separate from the freehold estate. A rellolntion of that 

question answers whether the lenseholc.l interest is taxable. That is a matter of Jaw that the I3ER 

does not have jurisdiction to consider. See W. Va. Code § ll-3-24(c:) ("But in no case shall any 

que~r10n of classification or taxabHity he consklcred or reviewed by the bonrd,"). The valuation 

OfproPCTly is a nlinlstcriallask.. and n cornuy c.()mmi~l>ion is Ctfuipped to make /Such 

determination. Whe;:lher a leasehold inLerest has value separate and independent from the 

freehuld estate, and is thus laxable, is n question oflaw thm a cOlmly commission has no 

authority to decide. },et: Mack/uli. Taylor County CalM. 3& W. Va. 338, 18 S.F.. 632 (1893). 

T1le COtU't further tind~ and concludes that because UPb did not folIow the correct 

statutory procedure t.o contest the taxability of its leas~hold interest, the Petition for Appeal 

mu.c;t he denied. W. Va. Code § 11-3-24(c) stales, unequivocn.lly, that "Ii In no case shall any 

question of classification or taxability be considered or reviewed. by the bourU lofequali1.atinn 

anu n:.view]." W. Va. Code Ann. § 1 1-3-24(c) (West 2()15). West Virginia Code § 11-3w23a 

al.$O state~ unequivocally that "[a] ta.xpayer who wants 10 conlest the classification or taxability 

of pmpcrty mu~l follow the procedures sct forlh in section twenty-four-a ofth.is article." W. 

Va. Cock: Ann. § 11-3-23a{b) (West 2015). 

Those procedures require a taxpayer who wishes to challenge the taxability of his or her 

property 1.0 take the following actions. First, the toxpayer, up to and induding the time the 

ptoreliy books are bc11.m: the BER. must apply to the assesSor lor infomlation regarding the 

taxability ofhi~ or her property. W. Vn. Code § 11-3-24a(u). If the taxpayer helieves that the 

property is "exempt or otherwise Ilul.!lubject to taxation, the taxpayer sball file objf:,t;lions in 

""Titing \-\lith the assessor. '1110 assc~sor shall decide ihe question ...." M. 
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!r the a.'tsef.;sor wishes. he may ccrti(y the questiOll Lo the State Tax Commissioner. W. 

Va. Code § 11.3-24a(b). If the taxpayer requests the question he certified to the Stme Tax 

Commissioner. then the assesSOr must certify the question. ld. 'l11C State Tax Commissioller 

then, i£lleas1 by February 28 of the nsscssm~nt year, must instruct the as!llessor as to how the 

property shall be treated. \V. Va, Code § 1 1-3-24a(c) , That property tax ruling from the State 

Tax Commissioner is binding 011 the assessor, 

but either the assessor Or the: taxpayer may apply to the cir~lljt court of the 
county within thirty days after nxeiving written notice ofthe Tax 
Cnmmissioner's ruling, for review of the question of classification or taxability 
in the same fnshio~ as is provided for appeals from the county commission 
sitting as a board of eqmllization and review in section ffi'Cllty-llV(! of this article. 

W. Va. Code. Ann. § 11.-3-24a{c) (West 201 5). "[1]f a question of classification or taxability i~ 

presented, the maU~r shall be heard de novo by Ute drc·uit court" W. Va. Code Ann, § 11~3-

2S(c) (We!»1 2015). 

Bt!cause thi!=. was a question oftaxabUity. upn took it.~ appeal fl'Otn tbe Assessor's 

decision tn the '\TOllg forum, lIPE should have asked the Assessor to certify the question to the 

State Tax Commissioner, and then it could have appeakd to the Circuit Court, whete it would 

have been heard de novo, llhQu!d it hay\: r~·cived an adverse ruling from the State Tax 

Commissioner. (Tn tum, ~hould UPE have rccdved a favorab1e property tax ruling, the 

ASj;es~or could have appcakd the issue to the circuit court where it would have been considered 

de novo.) The Legislature 1,a~ enunciated a clear pulky that the State Tax Commissioner be 

given the first opportunity to mIe on1J1(: issue of questions of taxability. and the State Tax 

Commissioner ha~ not been nble to do so jn (hj~ instance. The statutory Illnguage is clear that 

any taxpayer seeking to contest the taxability ufhi:-; l}'r her property "mll.':J follow the proced~lres 
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sct iu.'th inlwenty-four-n oflhjs 1.ulicle,'" W. Va. Code Ann. § 11-3-23o.(h) (West 2015) 

(t'l11phasis added). 

This (:01111 finds and conclude~ that llPE pn:::iCnted an i~suc nflaxabilily lu the DER, 

therefi."lr...\ the Cuurt funber finds and concludes that Petitioner UI'E ~oughl review before the 

wrong· Jurum. Be.cnuse the statutury procedures for appeal of a question of taxability were DOl 

.ollowcu and the Stale 'l'flX Commissioner wa~ n01 provided \,\'ith its statutory ri ghl HUtI 

obligation to decide tbh> i~liU\: first. this coun fUlds amI conciude.'1 that the Petition Ibr Appeal 

should be tl~mit'd. 

CONCLllSJON 

For the rensons disclIsst:d in this 0l')inion Order, lhe Cuurt does herehy 

O'RDl-;U thallhc Petition for I\ppenl is denied. 

All parties are saved their exocptions and (}bjection~ to the n1lings ofthc Court. It IS 

Jilrthcr 

ORDERRJ) thm ibc C1c..k uflhe Court per!\onnlly deliver or s~nd via fir!:t-c1M!'l 1ntlilll 

certified cOl'), of this 01(.11:1' III James 1\. Wnll!'l. counsel fur UPE; to Phillip Magro. COlu)S(:\ rllr . 

the Assessor; ;'11\<.1 to Edmund.1. Rollo. cO\llls(~l tor am;crl.\· cur;ae. 

I~NTF.R thi~ 2~ day of August, 2015. 

ENTERED QJ JQ~.r::n 15 
DOCKET lI;;:~,--=:....3,,--_~__ 
J~FRlEND, CIRCUIT CLERK· 



IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA 

UNIVERSITY PARK AT 
EVANSDALE, LLC, 

Petitioner, 

v. IICivil Action No. lS-CAP-8 
Honorable Lawrance S. Miller, Jr., 
by special assignment, 

MARK A. MUSICK, in his 
capacity as the Monongalia 
County, West Virginia, Assessor, 

Respondent. 

ORDER DENYING PETITIONER'S MOTION TO ALTER OR AMEND 
"OPINION ORDER DENYING PETmON FOR APPEAL" 

On September 10,2015, Petitioner University Park at Evansdale, LLC (''UPE''), through 

counsel James A. Walls and Joseph V. Schaeffer, filed a "Motion to Alter or Amend 'Opinion 

Order Denying Petition for Appeal.'" Petitioner UPE cites Ru1e 59(e) as authority for it to 

bring this motion. After considering the Motion to Alter or Amend, the Court's August 26, 

2015 Opinion Order, and the pertinent legal authorities, the Court finds and concludes that a 

hearing is not necessary, and that the motion shou1d be denied for two reasons: first, the Court 

finds no procedural rule provides for a motion to alter or amend a judgment denying a petition 

for appeal under West Virginia Code § 11-3-25; and second, the Court finds and concludes that 

it should no~ on the merits, alter or amend its August 26,2015 Opinion Order Denying Petition 

for Appeal. 

On August 26, 2015, this Court entered an Opinion Order Denying Petition for Appeal 

after conducting a hearing on the Petition for Appeal, which the parties erroneously referred to 

as Rule 56 cross-motions for summary judgment.1 The Court denied the Petition for Appeal 

J Compare W. Va. R. Civ. P. 56(c) ("The judgment sought shall be rendered forthwith if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together the with affidavits, if any, show that there is no genuine 
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because, in summary, UPE presented a question of taxability to the BER, and the BER did not 

have authority to consider that question under West Virginia Code § 11-3-24( c). This Court 

further ruled that it could not consider the issue of taxability de novo on appeal from the BER, 

because UPE did not follow the mandatory statutory procedure of seeking certification of the 

issue of taxability to the State Tax Commissioner. See W. Va. Code § 11-3-24a and § 11-3-24. 

First, no procedural rule exists for this Court to alter or amend its final August 26, 2015 

Opinion Order Denying Petition for Appeal.2 Rule 59(e) is not applicable to an appeal 

regarding taxation under West Virginia Code § 11-3 -25. The statute provides for a hearing in 

circuit court, and this Court entered a final judgment following such hearing. The appeal 

process prescribed by West Virginia Code § 11-3-25 does not provide for motions to alter or 

amend the judgment. "Rule 59( e) may be used by a party who seeks to change or revise a 

judgment entered as a result of a motion to dismiss or a motion for summary judgment" 

Franklin D. Cleckley, Robin Jean Davis, Louis J. Palmer, Jr., Litigation Handbook on West 

issue as to any material fact and that the moving party is entitled to ajudgment as a matter oflaw."), with W. Va. 
Code § 11-3-25(c) ("Ifthere was an appearance by or on behalfofthe taxpayer before either board ... the appeal . 
. . shall be determined by the court from the record as so certified") andSyl. pt. 5, In re Tax Assessment a/Foster's 
Foundation's Woodlands Retirement Community, 223 W. Va. 14,672 S.E.2d 150 (2008) ("[a] taxpayer 
challenging an assessor's tax assessment must prove by clear and convincing evidence that such tax assessment is 

erroneous."). 
Thus, contrary to UPE's contention, even Rule 56's general framework is inapplicable and any reference to Rule 
56 merely adds confusion. The appeal was on the record, and this Court would have been limited to a review of 
the record to ''roughly the same scope permitted under the West Virginia Administrative Procedures Act[.]" In re 
Tax Assessment Against Am. Bituminous Power Partners, LP., 208 W. Va. 250,255,539 S.E.2d 757, 7672 (2000). 
However, given the procedural posture of the case, the Court had to determine whether the issue presented a 
question of taxability versus a question ofvaluation. The Court considered that legal question de novo. 
2 The Court recognizes that in its July 17, 2015 Order Denying Respondent Assessor's Motion to Dismiss, the 
Court deemed the Rules of Civil Procedure applicable under Rule 8 1 (a)(1). Order at 4 nA, July 17,2015. 
However, that ruling was specifically to deem Rule 6( d) applicable in an effort to impose order on the parties' 
briefing. Teclmically, Rule 81(a)(1) applies only to review of decisions ofmagistrates and administrative agencies, 
neither ofwhich are applicable here. The Court found that Rule 6(d) imposed a reasonable and orderly briefing 
schedule, and therefore the Court adopted it for this case, which this Court concludes it has the authority (and 
responsibility) to do. Cf Syl. pt. 2, State v. Fields, 225 W. Va. 753,696 S.E.2d 269 (2010) ("To safeguard the 
integrity of its proceedings and to insure the proper administration ofjustice, a circuit court has inherent authority 
to conduct and control matters before it in a fair and orderly fashion."). This Court further notes that West Virginia 
Code § 11-3-25( d) only provides for a "hearing of appeal[;]" it does not prescribe the procedural rules for 
providing briefs to the Circuit Court. 
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--- -
-~------- ---~ ---- . 

Virginia Rules o/Civil Procedure 1283-84 (4th ed. 2012). It applies to civil cases tried in the 

circuit courts of West Virginia. The previous hearing, although styled by the parties as a 

hearing on cross-motions for summary judgment (erroneously in this Court's opinion), was not 

a Rule 56 hearing at all, and the judgment rendered was not a summary judgment Thus, this 

Court finds and concludes that Rule 59(e) is not applicable to this proceeding. 

Second, the Court finds and concludes that even if Rule 59(e) applies, UPE presents the 

same arguments, although phrased slightly different, in its Motion to Alter or Amend that it 

presented in its erroneously-styled Motion for Summary Judgment. This Court issued a detailed 

Opinion Order in which this Court explained its reasoning for its findings and conclusions, and 

nothing presented in the Motion to Alter or Amend persuades the Court to change its ruling. 

This Court continues to adhere to its August 26,2015 Opinion Order Denying Petition for 

Appeal, which is hereby incorporated by reference and adopted in toto. 

CONCLUSION 

For the reasons explained in this Order, the Court does hereby 

ORDER that the September 10, 2015 "Motion to Alter or Amend 'Opinion Order 

Denying Petition for Appeal '" is denied. 

All parties are saved their exceptions and objections to the rulings of the Court. It is 

further 

ORDERED that the Clerk of the Court personally deliver or send via first-class mail a 

certified copy of this Order to James A. Walls, counsel for Petitioner; to Phillip Magro, counsel 

for Respondent Assessor; and to Edmund J. Rollo, counsel for amicus curiae. 

ENTER this (Pday of September, 2015. 

Lawrmce S. Mill~r:Ti.:PECIAL JUDGE 
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