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r IN TIIE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

UNIVERSITY PARK AT
EVANSDALE, LLC,
Petitioner,

v, HCivil Action No. 15-CAP-8
Hlonerable Lawrance S. Miller, Jr.,
by special assignment,

MARK A, MUSICK, in his

capacity as the Monongalia
County, West Virginia, Assessor,

Respondent,

OPINION ORDER DENYING PETITION FOR APPEAL

On August 18, 2015, came the Petitioner, University Park at Fvansdale, LLC, (“UPE")
by its counsel, James A, Walls and Joseph V. Schacffer; and came the Respondont, Asscssor
Mark A. Musick (“Asscssor™) by his counsel Assistant Prosecuting Atlomney Phillip Magro; and
came arucus curive, the North Central West Virginia Property Owners Association, Inc.. by
counsel Fdmund J. Rollo, on what the parties had previously called cross-motions for summary
judgment, At the conclusion of the hearing, the Court took the matter under advisement, ARer
congidering the briefs, the arguments of eounscel, the record, and the pertinent fegal authoritics,
this Courl finds ﬁr!st, that UPE presented an issue of taxability to the Monongalia County
Commission sifting as the Board of Equalization and Review; and second, that UPE failed to
follow the proper procedures for contesting the taxabiliiy of ils leasehold interests, Therefore,
becanse UPE did not seek a property tax ruling from the State ‘1 ax Commissioner pursuant to
the mandatory provisions of West Virginia Code § 11 -3-24a, this Court finds that the Petition

for Appeal should be denied.




FACTS AND PROCEDURAL HISTQRY

This case is an appeal by UPLE from a ruling by the Monongalia County Conunission
sitting ag the Board of Equalization and Review ("BER”). The BER de facte atfinned the
Assessor’s asscssment of UPE’s leaschold interest in property localed near the Evansdale
campus of Wesl Virginia University in Morgantown, West Virginia. The Assessor assessed
1IPE’s leasehold interest of property in the amount of $9,035,617 for the tax year 2014,

UPE contended before Ihe BER that its leasehold interest was neither freely assignable
nor 4 barguin lease, so therefore, pursuant to the legal framework in Maplewood Community,
Inc. v. Craig, 216 W. Va. 273, 607 S.E.2d 379 (2004) (per curiam), UPE contended its
lcaschold interest has an assessable valuc of $0.00. Aficr a hearing before the BER, the BER
ruled that UPE presented un issue regarding laxabilily of the leasehold inferest as opposed lo
one of valuation, and that therefore the BER lacked jurisdiction to consider the matter. (See
Hr'g Tr. 41-42, Feh. 17, 2015.") See also W. Va. Code § 11-3-24(c) (“But in no case shall any
question of classification or laxabilily be considered or reviewed by the board [of equalization
and review].™).

On March 20, 2015, UPE timely appealed the BER's ruling 1o the Circuit Court of
Meonongalia County pursuant to West Virginia Code § 11-3-25. Afier a molion for

disqualification of the assigned Monengalia County Clirenit Judge, the Supreme Court of

! The typed hearing transcript in this case is a subject of dispuie because it was admittedly nof cortified hy the
County Cierk of Monongalia County pursuant to West Virginia Code § 11-3-25. See W. Vy. Cade § 19-3-25(h)
(“The party desiring to 1ake an appeal trom the decision of either board [the BLR or the Board of Assessmen
Appeals| shall have the evidence taken at the hearing of the applicaiion before either board, including a iranscript
of all testimony and all papers, motions. documents, eviderice and records as were before the board. certified hy the
county clerk and transmifted to the circuit court as provided in {West Virginia Code § §8-3~4] .. ..") Brenuse the
eudio transcript, which included cassetie 1ape recordings of the hearing, was certified by the County Clork, this
Court considers the audio transcript certilied by the County Clerk and the written ranscript preparcd hy certified
court reporter Susan [ Alldridge (which no party has alleged is not a correct replication) us cituble,
While no party has painted this out, the wanscript doex contuin an ereor. On Lthe cover page, the transeript nlleges
10 he a reproduction of a “Tuesday, 17 Janausy 2015 hearing, The hearing was actually conducted on February
17, 2015, Thus, this Order cites the Lranscript as “Feb. 17, 2015" to prevent confusion.
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Appeals, by Administrative Order entered junc §, 2015, assigned Judge Lawrance 8. Milicr, Jr.,
of the Eighteenth Judicial Circuit to preside over (his action.

| On June 18, 2015, this Court held a scheduling conference in this matter, during which a
bricting schedule was adopted. The schedule required the parties, on their initiative and use of

the lerm “‘summary judgment,” to file cross-motions for summary judgment by July 17, 2015,

and responses by July 31, 2015.% During that hearing, counsel for the Assessor indicated that he
would file a motion to dismiss based on his contention that the Assessor was not the proper
party in the appeal, A hearing was conductud on the Assessor’s Motion to Dismiss on July 6,
2015. By m'cier entered July 17, 2015, this Court denied the Assessor's motion to dismiss and
found that the Asscssor was a proper party. Concurrent with the motion to dismiss, the North
Central West Virginia Property Owners Association, Inc. (“Association”) filed 8 motion (o
intervene, in which it sought to intervenc for the purpose of filing an amicus curiac brief. By
order entered July 14, 2015, this Court denied the Association’s motion to intervene but did
grant permission for the Association to participate as amicus solely on the substantive, non-
procedural issues presented by this appeal.

On July 17, 2015, both partics filed their respective motions for summary judgment. On
July 31, 2015, Petitioner UPE filed a Respense in Opposition to Respondent’s Motion for
Swunmary Judgment. Also on July 31, 2015, counsel for umicus curiae provided the Court with
a brief.' This Court conducted the hearing on the crass-motions for summary judgment on

August 18,2015. Based on the record, the Courf makes the following findings of fau,

* The original scheduling order entered in this matter by the Circult Court of Monengalia County ulso ordercd
“|tihat the parties shall file their cross-motions for summary judgment by July 17, 2615, and responses by July 31,
2015

* In a previous order, this Court ordered that the North Central Properly Owners Association, e, could participalc
in this case ag amieny curiue, but solely on the substantive legal issuc regarding assessments of leaschold interests
situated similarly to the leasehold interest at issue in this case. Because amicus distegarded the Count’s oider and
briefed technical issues of pleading, the Court will not consider amicus's argument on those points. Futther, 10 the
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A. UPE’s leasehold interest with WY U

The central issue presented by this appeal is whether the Assessor’s assessment of
UPE’s leasehold interest in the property owned in [ee by WVU is proper. The leasehald intercst
is governed by a lease and a sublease, both dated December 23, 2013.

The first lease (*Lease™) between the West Virpinia Universily Board of Governors
{"WVU™) and UPE states that WVU and UPE, through a “Pre-Development Agreement,”
undertook actions resulting in WVU's acquisition of the land in question for the “purpose of
furthering the University’s strategic interest to provide its students with sale and affordable
housing, along with amenitics, in close proximity to its Evansdale campus{.]” (I.ease at 1.)
Fursuant to the Lease, WY U desired o lease the land to UPL, and that UJPE desired to lease the
land from WVU and construct improvements thereon, and that UPE would transfer the
improvements to WVUI. (7/d.) Thereafter, WVU desired to lcasc the land back Irom UPE, (Jd)

The lease term is for forty (40) ycars, ({d. at 11,9 3.1), with a guaraniced option to
renew after the first term and an option o renew thereafler. (Jd. at932.1,3.23.) In
consideration for the lease, 1IPF agreed to pay $10.00 per month during the construction peried.
(id. a1 12,94.1.1.) UPE agreed to pay an amount cqual to {ifly {50) pereent of the “Nei Cash ol
University Park per Lease Year™ at the conclusion ol the construction period. (I, at94.1.2.1)
In addition w the base renl, UPE agreed to pay “additional rent if the Debt Service Coverage
Ratio is ot least 1.25:1.00 for such Lease Year as described” in that section. (/. at §4.1.2.2)
UPE's abligation to pay *Lease Ycar Incentive Rent expires upon | WVU| recciving Lease Year

Incentive Rent over the Lease Term in an amounl equal 1o Fifleen Million Dollars

extent it the record, including the amicus brief, refers o the Nunth Centrul West Virginia Property Owners
Associstion, [ne. 8s an “inlervenar,™ it is erroncous, This Court denied the North Cential West Vieginia Property
Owners Association, Tnc.'s motion to intervene because they sought to intervene for the purpose of filing an gmicus
brief.
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($15,000,000) plus Carrying Costs from the Commencement Date of [the] Lease.” (i, at &
4.1.2,2(2).)
The 1.ease also has a restriction on alicnability, Article 28.1 of the Lease states:

Limitation: Consent Reyuired. JUPE] may not, al any time, sell, assign, convey,
or transfer (each, as applicable, a “Lransier”) this Lease to another Person
without the prior writien consent of Lessor, which consent shall not he
unreasonably withheld, conditioned, or delayed. As used herein, “Transter”
shall not include any subletting of the Leased Premises, Notwithstanding the
forcpoing, but subjeel (o the provisions of Section 26.6.6, such restriction on
Transfer shall not apply to a Leaschold Mortpapce or its nominee following the
acquisition of the leasehold estate in a foreclasure sale or by deed in liev of
foreclosure.

(Tease at 53, § 28.1.)

On the same date of the Lease, December 23, 2013, pursuant 1o a Sublcase Agreement
(*“Sublease™), UPE sublet the leased property back to WV U, In consideration for the sublease.
which “relates only to the housing facilities that constitute the Residential Premises of
University Park and does not relate to the Commercial Premises[,]” (Sublease, § 1.3), WvU
agreed to pay UPE “Rent . . . in an amount equal to one hundred percent (100%) of the Gross
Revenues ol the Residential Premises for each Sublease Year during the Sublease Term.™ (M.
at § 3.2.) The amount of reni during the first sublease year was “anticipated to he not less than
$600,000 per month of cach Sublease month ... .7 (fd. at § 3.2.) ‘The S;lblease’s torm “is
colerminous with the Leasc meaning that it shall expire on the fater of the last day of the
fortieth {40™) Sublease Year or the last day of any Renewal Term under the Lease.” (/4. atq
3.50)

[n sum, the 1.ease and Sublease operate the following way:

s WV leases land it owns to UPL:

e UPE [inances the development of inprovements and construets the improvements,
which immiediately become the property of WV,




e UPE subleases the residential premises (which counsel alleges consists 0] 97% of the
property) back to WVU;

s WVU collects rents fron tenams and pays 100% of thuse revenues to UPE in
congideration {ur the sublease;

s UPE pays S0% of the net cash back to WV1J {or more if tevenues excced the amount

stated in the Tease) in consideration for the lease. UDPE “is a for-profit entity.” (Hr'g

Tr. 15, Peb. 17, 2015 (testimony of Mack J. Nessciroad),)
B. Assessor Mosick’s assessment of UPE’s leusehold interest

Assessor Musick assesscd UPE’s leaschold interest al a value of $9,035,617 for the tax
year 2014, The record indicates that Assessor Musick’s office was in communication with the
UPE develapers ot least as early as October 2014 regarding the lease agreements and other
details of the partnership between UPE and WVU. 11 also appears lrom the record that during
that same timg frame, Assessor Musick's office sought the advice of a law firm in Charleston,
West Virginia, to make a determination of the taxahility of UPE’s leasehold interest. (See alvo
Hr'g Tr., Jan. 28, 2015, from a meeting between the Monongalia County Commission and
rental property owners during which Commissioner Callen stated that “we entered in an
agreement with a highly reputable state tax atlorney in this state that had nothing to do with
Morgantown . . . to do an analysis of . .. all of those cases . ... He got an opinion and he
followed that opinion.”; Hr'g 'I'r. 26, Feb. 17, 2015 (T'estimony of Agscssor Musick) (“Lewis
and Glasser . . . (et that it was taxable based on a leaschold interest™), )}

By Notice dated January 12, 2015, the Assessor notified UPE that he had assessed the
personal property at $9,035,617, which he believed represents sixty percent of the appraised
market value. The description of the property contained on the Assessor’s appraisal invoice is

“INCOMPLETE CONSTRUCTION{.]® The Assessor testified before the BER and stated that

! Assessor Musick did not testify as 10 any of the reasons he was given that the leéasehold imerest was in fact
tusuble. (See generallv Hi'g Tr., Feb. 17, 2015.)




his oliice calculated that the development was 20.6 percent complete on July |, 2014 “[a]nd
they taok that of the total value that was submitted of what the project would be to get it
appraised at 60 percent of that to get the assessed value.” (Hr'g Tr. 23-24, Feb. 17, 2015.)
On January 26, 20135, the Assessor sent an e-mail o Mark J. Nesselroad, Chief
Operating Officer and General Counsel for Glenmark Holding Limited Tiability Company. The
e-mail from the Assessor stated the following, in pertineni part:
Afler the moeuling on Friday 1 was going over the content ol what was briefly
discussed and it looks like your side is contesting the value from a standpoint of
it should be a $0.00 value, The Board of Lqualization reviews appeals that our
|sic| based on disputed values bul not laxability or classification issucs.
The Notice of Increase letter that was received is based on our office seeing this
projecl as being taxable through « leasehold interest. At this time il'a taxpayer
objects to that ruling, they can submit in writing their objection and why to the
Assessor. The Assessor th[e]n can certify both opinions to the State Tax
Commissioner for their review and raling of the appeal being submiticd,
If you have any other information that you think makes the assessed value we
have Jower, please provide o our ollice for review. | know the discussion was
on the assessment being in error from Brian and he stated about going to the
commission gs the Board of Equalization for their ruling, That is why [

mentioned above their role.

I know this is not the answer you wanted to hear, but you have the right to appeal
onr status of making it taxable.

On January 27, 20135, counscl for UPE sent Assistant Prosceuting Attorney Phillip
Magro a letter in which he demanded that the Assessor withdraw the Notices of Asscssment” by
January 30, 20135, or UPE would initiate legal actions. Counsel for UPE stated that
“represcatatives of Paradigm, WVCH, and 1JPE have met and corresponded with the Assessor
and others in his office many times since 2013 to ensuce that the Assessor had all of the
information he needed W properly analyze the asscssability and taxability of the Sunnyside and

Cvansdale projects.” He lurther stated that, “{al]s you also know, in West Virginia, a leasehold

> The second Notice of Assessment involved University Place and is nul st issue in this appeal.

7
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inmterest is taxable only if it is freely assignable and if it has a scparatc and independent value
from the freehold.” In fooinote 2 in the letter, counsel for UPE wrote:

Yesterday, in an e-mail to Mark J. Nesselroad of 1/PE, the Assessor sugpested

that UPE could object in wriling to the assessment and provide the Assessor with

information as Lo why the assessment is incorreet so that the Assessor could seek

a ruling from the State Tax Commissioner. With all due respect, that suggestion

is untimely, sclf-serving, and disingenuous. The Assessor has known exactly

what my clients” position is on this issue¢ for morc than a ycar, and he had all of

the information he needed to seek a ruling from the Tax Commissioner long ago.

UPE did not ask the Assessor to certify the gquestion to the State Tax Commissioner.
Instead, L'PE sought review in the BER and contended the issne was onc of valuation and not
{axability.

At the August 18, 2015 hearing, the Court asked counsel for UPE why UPE did not ask
for a property tax ruling on the issuc of taxability from the Stato ‘Tax Commissioner. Counscl
responded that it had, but that if was unable 10 got one for political rcasons that he was not
prepared 1o comment on at that time. The certified record, however, indicates that UPE

affirmatively chosc ta not seck a property tax ruling from the State Tax Commissioner pursuant

io the provisions of West Virginia Code § 11-3-24a. 'This Court is lefl 1o speculate as to why a

Il property tax ruling was not obtained, and speculation is no mateh for the certified record on

appeal.”
. The BER Hearing and the BER’s Ruling

On February 17, 2015, the BER conducted a hearing on the Assessor’s assessment of

UPE’s leasehold inlerest, Testimony wis laken [rom Mark J. Nesseiroad, Chief Operating

& The Court notes that on August 24, 2015, it received a letter, dated August 20, 2013, in which enansel for the
Assessor requested counsel fop UPE. clarify the sialements he made regarding whether UPE sought a property tax
ruling fram the State Tax Commissiner. On August 25, 20185, counsel for the Assessor called and leit a telephone
messape (o disregard his letter. The Court will not consider the tetter because the tite for briefing and arguing this
case has pussed.

8




Officer and General Counse! for UPE. and from Assessor Mark Musick. James Walls, Esq.,
appeared on behalf of UPE. Assessor Musick was not represented by counscl.

Mr. Nesselroad lestified thal the lease was not assignable without restriclions or
limitations. (Hr'g Tr. 10, Feb. 17, 2015.) To assign the lease or to sublet the lease,” UPE must
first obiain WV1)’s consent, (Jd. at 10-11.) Mr. Nesselroad did not testify about whether the
Lease is economically advanlageous to UPE; he did however state that UPE was a for-profit
entity but he did not know how much money UPE made in 2014, (%4 at 5.) After questioning
by attorncy Walls, Comunissioner Bloom soupht to question Mr. Nessclroad about how much
money UPE made on (he project. Altorncy Wallg objected and stated that it was not relevant to
the legal framework, which he contended was only a determination of whether the Jease was
frecly assignable and whether it was a bargain leese. (See id. at 15-20,)

Assessor Musick testificd and was questioned by counscl for UPE. 'The Asscssor
testilied that he assessed the propertly at 60 percent of the cost o' 20.6 percent of the full projeet.
(Id. at 23-24.) Counsel for UPE asked the Assessor: “Did you are anybody ¢lse in your oflice
use the formula that the siate tax commissioner directed assessors to use when assessing
leaschold inferests in West Virginia when you assessed the leasehold value of the lease at
Universily Park?” (Jd. a1l 25.) Assessor Mysick responded: “No." (/d. at 26.)

Assessor Musick also agreed with counsel for UPE that if “WVU docsn’t say that it’s
froely assipnablef,]” then he was *not entitled to tax or assess UJ Park’s leasehold interest[.]”
(1d. a0 28.) Aller roviewing the lcase with counsel for UPE, Assessor Musick agreed that
Article 28.1, governing the alienability of the leaschold interest, operated to prevent the free

assignability of the leasehold interest. (Jd. at 30-31.)

¥ Although Mr, Nesselroad's teslimony indicaled the property could not be sublet without the written consent of
WVI), Article 28 of the Lease states: “As used hevein, “1ranster” shall not include any subletting of the Leased
Promises.”




At the conclusion ol the hearing, Commissioner Callen began the deliberalions by
reading West Virginia Code § 11-3-24(c). Commissioner Callen read:

‘The board shall proceed to examine and review the property hooks, and shall add
on the books 1he names of persons, the valuc of personal property, and the
description of valuc of rval estate lable to assessment which was admitted by the
asscssur. The board shall correct all errors in the names of persons, in the
description and valuation of property, and shall cause (o be done whatever else is
necessary to make the assesscd valuation comply with the provisions of this
chapter. But in no case shall any question of classilication or taxahility be
considered or jcvicwed by the board.

(Hr g 'I1. 40, Feb, 17, 2015.) Commissioncr Callen lurther stated that after reviewing the
Maplewood case® and Judge Clawges's opinion in the Mon Elder case,” he believed that the
answer is “not that it's zero; it's that it is not taxable. We [the Ceunty Commission sitting as a
board of vqualization and review] cannot decide whether it’s taxable or not taxable . . .. (/4. at
41.)

After the 3-0 voic by the BER in favor of affirming the assessment based on the BER’s
lack of jurisdiction to consider issues of taxability, counsel for UPE and Commissioner Callen

hiad the following colloquy:

MR. CALLEN: @don’l disugree with you. I'm telling you we don’t have
the jurisdiction to decide it. So let's pass it on to the court thal does have the
jurisdiction to devide it. That's my linding.

MR. WALLS: You read the right lanpuage, and it says that it has an
assessed valuc ol zero beeause all the value should be on the freehold, The
leasehold doesn't have any —

MR. CALLEN: Right. Right. But that says: “Thercfore, the leaschold
inerest is not taxable.”

MR. WALLS: Ripht. But before thal — before that —

MR. CALLEN: You camot dispute -

MR. WALLS: Belore that -

MR. CALLEN: --that that is a question of taxability.

MR. WALLS: Belore you — before that, though. They said it has not -
the leasehnld interest has no assessable value.

B taplewood Comunity, o, v Craig, 210 W Va, 273, 607 S.E.2d 379 (2004) (per curiam).
U Aon Blder Services, e v Monongabin Couney Connmgssion, ¢t of,. Monongalia County Circuit Court Case Nos.
02-C-AP-18, D1-C-AP-11), 04-C-A-13, and OS-L-AP- 10,

10
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MR, CALLEN: Butlgottoincludeitall. Tcan’t drop off something T
don’t like.

MR. WALLS: Iunderstand. Withall duec Iunderstand. T disagree, but
T understand your point,

MR. CALLEN: That’s you know, that’s fine. T mean, it says very
cloarly that I'm pot to — I'm nol ~ we're not allowed to decide taxability.

MR. WALLS: And ['m not asking you to. Bul I understand.

MR. CALILEN: Rut you are. You said that — you said, on three diffcrent
1l vceasions — because [ wrote it down - “this assessment is improper.” Improper
means it is not taxable. So | took that you are arguing taxability,

MR. WALLS: If you go back to the very beginning, T made it clear. The
first words out of my mouth was this is about valuation,

MR, CALLEN: Right, Butldon’t pick and choosc, 1 listen o
everything, and then make my decision,
” MR, WALLS: Okay. Well, we'd ask you to set it to zero, then,

MR. CALLEN: What's thal?

MR. WAILLS: The assessed value.

MR, CALLEN: No, ne. You did not prove by clear and convincing
evidence that — as to what the true value is and that the value was wrong.

MR. WALLS: OCkay. Could I have that part - could the commission

make that its decision?
J MR. BLOOM: Okay. Clarificalion. We vated on it.
MR. CALLEN: Right.
MR. BLOOM: It's —the dueision is done.
LI ]

I MR. CALLEN: Now, take it to circuit court, get it solved, and we won'l
have 1o warry about it agaiw.

(Hr'g 11. 42-45, Feb, 17, 2015.}
STANDARD OF REVIEW
An initial issue — which is not raised by cither party — is the standard of review in this
appeal. The partics have labeled their motions as motions for summary judgment, and

! presumably seek to use the Rule 56 standard. See W. Va, R, Civ. P. 56(c) (*The judgmient

sought shall be rendered forthwith if the pleadings, depositions. answers to interrogatories, and
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to

any material fact and that the moving party is entitled to a judgment as a matter of law.").




[lowever, appeals in the circuit court from a county commission sitting as a board of
equalization and revicw are un the record, and thus this Court does not sit in a pesture (o resolve
whether there arc disputed issues of fact, West Virginia Cade § 11-3-25(c) states, in pertinent
part

Tf there was an appearance by or un behall of the taxpayer before either board, or

if actual notice, certified by the hoard, was given to the taxpaycr, the appeal,

when allowed by tho court or judge, in vacation, shall be determined by the court

from the record as so certified . ...

Il W. Va. Code Ann. § 11-3-25(c) (West 2015). The Supreme Court of Appeals of West Virginia
|

has held that “[a) taxpayer challenging an assessor’s tax asscssment musi prove by clear and
convineing evidence that such tax assessment is errongous.™ Syl pt. 5, in part, I re Tax

Assessment of Foster Foundation's Woodlands Retirement Community, 223 W, Va, 14, 672
S.E.2d 150 (20083, The clear and convincing evidence standard is justified hecause, “[als a

general rule, there is a presumption that valuations for taxation purposcs fixcd by an assessor

are correct.” 223 W. Va. ot 25, 672 S.E.2d at 161 (quoting Syllabus Point 2, in part, Western
| Pacahontas Props., Ltd. v. County Comm 'n of Weizel County, 189 W, Va, 322, 431 S.E.2d 661
{| (1993)).

Thus, in an appeal from a hoard of equalization and review to a circuit court regarding a

tax asscssnient (and when the taxpayer appeared belore the board or hud actual notice), the
circuit court must Jdeterming whether the taxpayer proved by clear and convincing evidence
presenied to the board of equalization and review that the tax assessment is erroneous. To make
that determination, the Suprenie Count of Appeals of West Virginia has held that “judicial
review of a decisinn of a bonrd of equalization and review regarding a challenged tax-
assessment valuation is limited to roughly the same scope permitted under the West Virpinia

Administrative Procedures Aet, W, Va. Code. ch. 20A,, . * Inre Tux Assessment Against Am




—

Buuminons Power Partners, 1. P, 208 W. Va, 250, 255, 539 S E.2d 757, 762 (2000); see afsy
Pope Properties/Charleston Lid, Liability Co. v. Robinson, 230 W. Va. 382, 385 n.2, 738
S.L.2d 546, 549 n.2 (2013) (noting that Jn re Yus Assessment Against Am. Bituminous Power
Pariners “obscrves that judicial review by a circuil court of the decision of a board of
equalization and review regarding a challenged tax assessment is limited to roughly the same
scope permitted under the contesied cases seetion of the State Administrative Procedures Act . .
.M

19

‘There is an exception, however, to tho “on the record™ limitation of an appeal from
board of equalization and review, “If, however, there was no actual notice to the taxpayer, and
no appearance by or on behalf of the taxpayer before the board, or if a question of classificalion
or taxability is presented, the matter shall be heard de novo by the circuit court.” W. Va. Code
Ann. § 11-3-25(c) (West 201 §). Thus, questions involving texability arc heard de novo by the
circuit court. West Virginia Code § 11-3-25(c) governs both appeals [rom a board of

equalization and review and a board of asscssment appeals. See W, Va. Code § 11-3-25(c) (“If

there was an appearance by or on behalf of the taxpayer belore either board .. . ).

¥ West Virginiu Code § 29A.5-4 governs judicial review of contested cases i adininistrative vases. Suhsection
(g) states that a cireuil sourt
shall reverse, vavate or madify the order or decision of the agency if the substantial rights of the
petitioner or petitioners huve been prejudiced bacause the administrative findings, inferences,
conclusions, decision or order are:
(13 In violution of consiilufional or statulory provisions; or
(2) In exeess of the statutory anthority or jurisdiction of the agency; or
(3) Mude upen unlawful procedures; or
(4 Affected by other error of law: or
(3) Clearly wrong, in vicw of the reliable, probative and substantial evidence on the whole record;
of
(6) Arbitrary or capricious or characterized hy ahuse of discretion o clearly unwarranted
exercise of discretion.
W. Va. Code Ann. § 29A-5-4(g2) (West 2015).
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An issue is presented by the exception to the general rule that appeals from a hoard of
equalization and review is on the record, and is pertinent to this appcal, Specifically, the
question is if, as in the case at bar, the BER finds that the issue is one of taxability and not of
valuation, and tbus, in effect, does noi consider the value of the property, does the circuit coun
consider the question of taxability de novo under West Virginia Code § 11-3-25(c)?

This Court finds that the answer to that issue is no [or iwo reasons. First, West Virginia
Code § 11-3-24a provides that in cases concerning classification or taxability of property, after
the Tax Commissioner has issued a ruling that is binding on the assessor,

either the assessor or the taxpayer may apply to the circuit court of the county

within thirty days afler receiving written notice of the Tax Commissioner’s

ruling, for review of the question of classilivation or taxabilily in the same

fashion as is provided for appeals from the county commission sitting as a board

of equalization and review in section twenty-five of this article {W. Va. Code §

11-3-25].

W. Va, Code Ann, § 11-3-29a(c) (West 2015).
Second, West Virginia Code § 11-3-23a, which governs informal review and resolution

of classification, taxability, and valuation issues, specifically states that *{a] taxpayer who wants

to contest the classification or taxability of property must follow the procedures set forth in

section twenty-Tour-a ol this arlicle [W. Va, Code § 11-3-24a]." W, Va. Code Ann. § 11-3-
23a(h) (West 2015) (emphasis added). For the circuit court fo review de novo the taxability of
the property would allow a taxpayer to skip the mandatory requirements of presenting the issue
(o the State Tax Commissioncr as provigod by West Virginia Code § 11-3-24a, ‘Thus, the
provision in West Virginia Code § 11-3-25(c) that provides that “if a guestion of classilication
or 1axahility is presented. the matter shall be heard de novo by the circuit court™ is read by this
Court to apply only when an appeal is taken from the State Tax Commissioner’s ruling

regarding the same under West Virginia Code § 11-3-244.
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Therefore, because Lhis Court finds that a Rule 56 motion for summary judgment is not

applicable to an un-the-record appeal from a board of equalization and review, this Court
" would, absent the specific factual circumstances presented by this case, utilize the standacd of
‘ review applicable in administrative appeals under West Virginia Code § 29A-5-4 1o consider
whether the taxpayer proved by clear and convincing evidence to the BER thal the assessor's
assessment was erroneous. However, because the BER in this case did not consider the valuc of
the property at all, and instead made a detenmination thal the issue was one of taxability and
thus it Jacked jurisdiction, this Court will coasider de novo whether the issue before the BER
# was one of taxability. Becouse this Court finds that the resolution of that issuc resolves the
appeal, the Court docs nol need to consider the whether the assessed value was erroneous,
OFINION

Betfore considering the substance of the appeal, the Court considers various arguments

made by the Assessor in his July 17, 2015 “Motion for Summary Judgmen(™ and

“Memorandum in Support of Motion far Summary Judgment” and UPT’s July 31, 2015,

“Response in Opposition to Respondent’s Motion for Summary Judgment.” The Assessor madc
the following 14 arguments:
1. Assesser Musick is not the proper parly Respondent.
2. UPE failed to join the necessary and proper partics to ihe appeal.
3, When the BER hears tax protests, it docs su pursuant to West Virginia Code § 11-3-24.
4, Anaggrieved taxpaycr who cleels (o appeal the BIER's decision must do so pursuant o
West Virginia Code § 11-3-25. Because § 11-3-25(b) requires the county clerk to

certily the record, and the transcript was not certificd by the county clerk but was




instead transcribed by certified court reporter Sue Alldridge, the Court should grant

summary judgment in favor of the Assessor.

Ln

. UPE failed to file a bill of exceptions for appeal pursuant to West Virginia Code § 58-3-
3, and failed to make any objections or exceptions on the tecord.

6. The provisions ol West Virginia Code § 33-8-1, et seq., are controlling.

7. UPE did not show by clear and convincing cvidence that its assessments were
eIroncous.

8. UPE did not sustain its burden to show that the valuation was incorrect,

9. Assessor Musick followed the prescribed methodology imposed by the West Virginia
State Tax Depariment.

10. This Court can only reverse the decision of the BER when its decision is supported by
substantial evidence, unless plainly wrong.

11. The allegations in the Petition do not show a clear and cogent right in LIPE for the action
prayed for.

12. The action taken by the BER was proper and correct.

13. The BER followed the laws and statotes of West Virginia.

|4, The BER has jurisdiction to enter the vatuation of TJPE's property in this matter.

(Resp.’s Mot. Summ. J.)

The Memorandum in Support of Summary Judgment fargely rehushes the arguments the

Assessor made during his motion to dismiss. (Compare Mem. in Supp. Mot. Summ. 1. at 1-8
with June 23, 2015 Motion to Dismiss.) This Court, by Ovder entered July 17, 2015, made

findings of fact and conclusions of law, which are hereby incorparated by reference, denying

the motion 1o dismiss. To the extent the same prounds are raised by the Assessor’s maotion for
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summary judgment, this Court adopts the findings of fact and conclusions of law in its July 17,

2015 Order Denying Respondent Assessor’s Motion t Dismiss in their entirety. However, the

S —

Assessor raises several new grounds, which this Court now considers.

A. A tape recording of the hearing was ccrtificd by the County Clerk, and the
Assessor does nut allege that the transeript is inaceurate.

e

‘The Assessor conlends that West Virginia Code § 11-3-25(b) requires the County Clerk
tu certily the record, and the County Clerk did not certify the transeript prepared by certified
court reporter Sne Alldridge. Accordingly, the Assessor asks this Court to grant summary
judgment in his favor.

West Virginia Code § 11-3-25(D) states;

The party desiring to take an appeal from the decision of cither board shall have

(he evidence taken at the hearing of the application hefore either board, including

a transcript of all testimony and all papers, motions, documents, evidence and

records as were before the hoard, certified by the county clerk and transmitted to

the circuit court as provided in section four, article three, chapter fifty-eight of

this code, except that, any othier provision of this code notwithstanding, the

evidence shall be certified and transmitied within thirty days after the petirion for

appeal is filed with the court or judge, in vacation.
W. Va. Code Ann. § 11-3-25(b) (West 2015).

UPE admits that it did not have Use transcript prepared by Sue Alldridge certilied by the
nH County Clerk, (UPE's Resp. at 12), but argues (hat the audio transcript prepared by the County
b Clerk was cerlified and provided with the petition for appeal. (/d.)

r West Virginia Code § 1 1-3-25(b) does not specify what type of transcript is to be

certified and provided to the circnit court on appeal. Because the audio transcript was eertificd

by the County Clerk, and because no argument is made that the sienographic lranseripl is an
inaceurale representation ol that bearing, this Court denies the Assessor’s motjen Lor summary

judgment on this ground. The Couri considers the typed transcript as an aid 1o understand the
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certified audio transcript. The record has been fairly presented to this Court, and this Court can
easily discern what transpired before the BER.

B. Although UPF did not file a bill of exeeptions, it did plainly and unambiguously
object to the BER's ruling during the February 17, 2015 hearing.

The Assessor contends that 1his Court should grant summary judgment in his favor
because UPE did not filc a bill of exceptions as required by West Virginia Code § 58-3-3,
which states:

Al the trial or hearing of any matter by the county court as to which an appeal
will lic under section one of this article, a party may except to any opinion of the
court and tender a bill of exceptions to such opinion, which, il the truth of the
case be fairly stated therein, shall be signed by the commissioners holding the
court, or a majority of them, and the samc shall be 4 part of the record of the
case. Or, in licu of such bill of exceptions, such exception may with like effect
be shown by certificate in the manncr provided in sections thirty-six and thirty-
seven, arlicle six, chapter fifty-six of this Code, sipned by such vommissioners,
or a majority of them. If any commissioner refuse to sign such bill of cxceplions
or such certificate in a case in which he participated in the decision complained
of, he may be compelled to do so by the circuit court of the county by
mandamus. A party to any such proveeding, as to which an appeal will lic as
aloresaid may avail himself of any error appearing on the record by which he is
prejudiced without obtaining a formal bill of exceptions, provided he objects or
excepts on the record to the action of the couri complained of, and provided it is
such 4 matter as can be considered without a formal bill of exceptions,

W. Va. Code Ann. § 58-3-3 (Waest 2015). The provisions of West Virginia Code § 58-3-3 arc
mandatory in tax appeals brought pursuant to West Virginia Code § 11-3-25, so long as they are
nat inconsistent with the applicable provisions of § 11-3-25. See In re Stonestreet, 147 W, Va,
719, 131 8.E.2d 52 (1963) (holding that provisions of W. Va. Coode § 58-3-4 requiring a
certified record are mandatory in appeals under W. Va. Code § 11-3-25).

However, a pertinent exception o the general rule thal bills of exceptions are required is
contained in West Virginia Code § 58-3-3,

A party to any such proceeding, as (o which an appeal will lie as aforesaid may
avail himself of any error appearing on the record by which he is prejudiced
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withourt obtaining a formal bill of exceptions, provided he objects or excepts on

the record to the action of the court [now comunission| complained of, and

provided it is such a matter as can be considered without a formal bill of

exceptions.

W. Va. Code Ann. § 58-3-3 (West 2015).

Bills of exceptions aod certificates in lieu thereof were unknown to the cormmen

law and arc wholly creatures of statute. . . . The purpose of a bill of exceptions is

to exhibit on the record the supposed mistukes of the trial court, which do not

appear on the record and could not otherwise be brought before an appellate

court for review and corrcction, If crroneous.

Rollins v. Daraban, 145 W. Va. 178, 182-83, 113 8.1.2d 369, 372 (1960) (internal citations and
quotations omitted).

In this case, UPE plainly and unambiguously objected to the BER's ruling by
disaprccing and allempling (o persuade the BER to change its ruling. This Court can clearly sec
what the alleged error is on appeal. Accordingly, the Court finds and concludes that the
exception to the general nile requiring bills of exception contained in West Virginia Code § 58-
3-3 is applicable, and denics the Assessor’s motion for summary judgment on this ground.

C. This Court does not consider UPE’s argument that the Assessor did not follow the
appraisement methodology because UPE did not follow the mandatory statutory
procedures to appeal an issuc of taxability,

UPE asks in its motion that this Courl grant its appeal because UPE contends the
Axsessor abused his discretion by failing to follow the standards prescribed by the State Tax
Commissioner, contained in West Virginia Code of Stale Rules § 110-1P-3.3, for valuation of
leasehold interests. According to UPE, this constitutes clear and convineing evidence that the
assessmoent was incorreel. Therefore, UPE asks this Court 1o sel the assessment at $0.00.

The Asscgsor contends that this Court should grant it swmmary judgment becanse UPE

did not show by clear and convincing cvidenece that the assessmoenm was incorrcet,
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Because this Court finds that the issue before the BER involved onc of taxability, and
thus the mandatory statutory procedures contained in Wes! Virginia Code § 11-3-24a were not
foltowed, this Court [inds that il is unnecessary to consider this ground for appeal.

D. The remaining grounds asserted by the Assessor are summary conclusions that
were not supporied by evidence or argument.

The remaining grounds cited by the Assessor in support of his motion are summary
conclusions that were not supported hy evidence in the record or by the argument of counsel.
For example, the fourteenth ground, that the BER had jurisdietion to cnter the valuation of
UPE’s pruperty, is at odds with what actually happened in the case. Accordingly, the Court
denies the Assessor’s motions for the remaining grounds/summary conclusions.

E. The assessment was not void ab initio even though it was not requested by the
frecholder.,

UPE contends in its motion that because WV U did not request that the leaschold interest
be assessed, this Court should find in its favor, (Pet’r’s Mot. Sumun, J. at 18.) UPE cites Syl.
pt. 3, Maplewood, supra, for the proposition that “the burden of showing that a leasehold has an
independent value is upon the freehold taxpayer and the taxpayer must request in a timely
manner the separate listing of freehald and leasehold interests.” Syl. pt. 3, Maplewnod
Community, Ine. v. Craig, 216 W. Ya. 273, 607 S E.2d 379 (2004) (per curiam}; Syl. pt. 2,
Grear 4 & P Tea Co. v. Davis, 167 W, Va, 53, 278 8.E.2d 352 (1981). In footnole 8 ol UPE’s
Motion for Summary Judgment, it states that placing the burden on the freeholder reflects a

common-sense approach “[blecause a separately-marketable leasehold estate reduces the value
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of the freehold, the frecholder has an incentive to scek a separate listing when its [reehold estate
is so burdened.” (Pel'r’'s Mot. Summ. J. at 18 n.8.)”

Although Great 4 & P Tea Co. v. Davis, supra, does require the frechold taxpayer to
request that the leaschold interest be assessed, this framework is a poor way to consider the
issue as it is prescnied in this case. WVU is the {reeholder, and it is not a fuxpayer and has an
incentive to request that UPE pay property taxes on the leasehold interest bacanse WV never
gets a tax bill. Second, post-Great A4 & P, in 1989 the State Tax Commissinner promulgated he
Valuation of Leaschold Interests training manual. In that manual, Step Two requitcs the
assessor to determine the taxability of the partial interests. “In the case of publicly owned
property, the lessor’s intercst . . . would be tax-exempt, while the lessee’s interest, if
matketable, would be laxable.” (Valuation of Leaschold Interests at 5.)

Under this framework, this Court finds and concludes that the Asscssor has the
discretion to examine different leasehold interests and determine the taxability of such leasehald
interest, and il taxable, the value. In this patticular case, because WVU is tax-exempt and thus
the frecholder is not a faxpayer, this Court denics UPE’s Motion for Summary Judpment on this
pround,

F. The question UPE presented to the BER was an issue¢ of taxability, sod thus the
BER did not have jurvisdiction 1o answer it. Because UPFE did not follow (he
rasnduatory procedures outlined in West Virginia Code § 11-3-24a, this C'ourt finds
and concludes (hat the Petition for Appeal shonld be denied.

The BER ruled alter the February 17, 2015 hearing that it did nol, pursuant to West
Virginia Code § 11-3-24(c), have jurisdiction to decide questions of taxability. and that in the

opinion ol the BER, the issue UPE presented was one of taxability.?

" 11112 does not explain how a separately-marketuble keuschold interest reduces the value of the fieehold niore than
a non-ysxiynable leasehold interest of 40 years. Either way, the properly is suhject to a lease for a significant
Jength of fime and would still operate o encumber the propeny.
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LPE argued s front of the RER that its leasehold interest is not freely assignable und is
not a bargain lease, therefore the value of the leasehold interest is $0.00. UPE has maintained
that argument on appeal to this Court, UPTE contends that this Court has a mandatory statutory
duty to correct the alleged erroneous assessment and set the valnation of'ils leasehold interest at
zero dollars because the lease is not freely assignable and is not a bargain lease, UPE firther
contends that the BER erred by ruling that the issue was one o] taxability and nnt of valumtion.

First, West Virginia Code § 11-3-25(d) provides that

{i]f, upon the hearing of appcal, it is determined that any property has been

asscssed st more than sixty percent of its rue and uctual value determined as

provided in [Chapter 11], the circuit court shall, by an order entered ol record,

correel (ie assessment, and fix the asscssed value ol the property at sixiy percent

of #ts true and actyal value,

W, Va. Code Ann. § 11-3-25(d) (West 2015). Accordingly, if the Cown finds that the leaschald
interest is assessed at more than sixty percent of its true and actual value, then this Court must
correct the assessment. Implicil in that finding, however, is that the properly is laxable in the
first instance.

UPIL: contends that the BER erred by Iinding that this is an issue of taxability. Uk
argues that the BER s ruling Is erroneous because the leasehold interest does not have a value
Independent ol the frechold estate.”” UPE cites Maplewoond Conenunity, ine, v, Craig. 216 W,

Va. 273, 607 S.I5.2d 379 (2004) (per curiam), for the pruposition that “u leaschoeld interest has

assessed value only if it has value independent of the frechold.” (Pet’r’s Mot Somm. Loat 11.)

Y The Courl notes hat 11P1 argued al the August 18, 2015 heaiing in this Cowrt that the BER made valoutions in
two similar cases, s thiat slter being presented with similar issues later mude different wlings sfter expericneing
what UPF culled a “leamning curve ™ This Coun is confined to the record, ad the 1evord befme thi Court docs nl
show whal the BER ruled in the other cases or why it may have nuled that way, Avcurdingly, this Court dues not
ussign uny weight to what the 13-R ruled it the otber cases,

U gy ather wirds, the leaschald interest has value, but it s not a value separate and apat Jrom WVLs frechiold
estate. UGPE camtends the assessable value is b, presumahly becanse the interest is already included in the
trechold estate’s wonth,
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UPE turther contends that whether the leasehold interest has independent value depends on

| whether the leasehold interest is freoly assignable and whether it is a barpain Jease. (Id.)

A leagehold intercst can bu tuxable under certain circumstances. In Great A & P Tea

| Co., inc, v, Davis, 167 W. Va. 53, 278 S.E.2d 352 (1981), the Supreme Court of Appeals of
Weslt Virginia held that

[t]he county assessor may presume that leaseholds have no value independent of
the freehold estate and procced 1o lax all real property to the freeholder at its truc
and actual value; the burden of showing that a leasehold has an independent
valuc is upon the freehold taxpayer and the taxpayer must request in a timely
manner the separate listing of {reehold and leasehold interests.

Syl pt. 2, Great 4 & P Teq Co., Inc. v. Davis, 167TW. Va. 53, 278 S.E.2d 352 (1981),

In Davis, the Mar-Mar Corporation leased a building to A & P. The county assessor
assessed the Mar-Mar property and included the property that was leased to A & P. Mar-Mar
appealcd this assessment (o the BER, and the BER reduced the assessment. Afier that, the
assessor subtracted the difference and assessed the amount of the leaschold interest W A & P. A
& P then appealed to the BFR and the State Tax Commissioncr, The BER ruled adverse 1o A &
P and the Stare Tax Commissioner ruled that the leasehold interest was taxable. '

The Court held that Wesl Virginia Code § [1-5-4 (1972) provided statutory authority

il “that a separate Jeasehold is taxable if it has a separate and independent value fram the
freehold.” 167 W. Va. at 55.278 S.E.2d at 355. The Court reasoned that

|w]here leascholds arc of short duration the rent paid will usually reflect income
to the owner of the frechold commensurate with the fair market value of the real
property. Under ordinary conditions the freehold estate will not be reduced in
value by virtue of the Jeaschold, nor will the leasehold itself have any

r ascertainable market value. Since this Iatter condition is the normal circumstance
in West Virginia, whoen assessors assess {techolds subject o leaseholds the
property is usually fally toxed. '

Y A & I appears 10 have launched a two-prong attack. It appealed to the BER regarding the valuation of the
leasehold interest, and then it sought an abatament from the State Tax Commissioner.
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[lowever, there are circumstances involving long-term leaseholds where changed
busincss conditions combined with petsistent inflation have made the leaseholds
themselves markeiablc assots of value. Under such circumstances, since the

frechold estate is charged with the leasehold for a term of years, the freehold's

fair market value is redused in exact proporticn to the value of the leasehold and,

therefore, if the real property subject to the leaschold is 1o be taxed at its “true

and actual value,” assessors must take into consideration the reduced value of the

frechold atiendant upon the muking of 2 very bad contract.
167 W. Va. at 56, 278 S.E.2d at 355.

Thirteen years later, the Supreme Court of Appcals considered a case involving the
taxation of a leaschold cstatc where the owner of the freehold estate was tax exempt based on its
status as a political subdivision. In Maplewond Community, Ine. v. Craig, 216 W. Va. 273, 607
8.B.2d 379 (2004) (per cunam), the Court consolidated two cascs involving similar facts. Both
petitioners, Maplewoed and Men Elder, were not-for-profit West Vieginia corporations exempl
{rom federal income taxes. Both petitioners provided senior residential communities on a nol-
for-profit basis and challenged the assessments on the basis that they operated the comimunities
primarily for charitable purposes.

Especially pertinent to the analysis in the case at bat, in Mon Elder’s case the
Monongalia County Assessor assessed Mon Elder’s leasehold interest. Monongalia Health
Systems. Inc., incorperated Mon Elder and donated 11.35 acres, which was then conveyed 1o
the Monongalia County Ruilding Commission. Mon Elder and the Building Commission
enterced into a lease arrangement under which Mon Elder paid rent to the Building Commission

in an amoun! sulficient to amortize the principal and interest on the tax exempt development

bands. Mon Fider was prohibited from transferring, leasing, sub-leasing, or otherwise

 conveying its interest in the lease without the consent of the Building Commission. At the end

of the lease term, the RBuilding Commission retained nwnership of the senior residential

commnunity.
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In 2001, the Monongalia County Asscssor assessed the Building Commission’s interest

in the property. Mon Elder requested hal the Assessor exempt the property on the grounds that
it was property used for charitable purposes. After the Assessor rejected the request, Mon Elder
and the Assessor jointly requested a property tax ruling from the Statc Tax Commissivner. See

W. Vau, Code § 11-3-24a (requiring protests reparding classilication or taxability of property to

——

be sent to the State Tax Commissioner before appeal to the circuit court). The State Tax
Comunissioner concluded that the Building Comnyission was cxempt Irom the property tax
based on its status as a political subdivision.

1n 2002, the Monongalia County Assessor, instead of atiempting to assess the property
against the Building Commission, assessed the property against Mon Elder for its leasehold
interest in the property. Mon Elder then requested the Assessor to exempt it from property
taxes on the grounds that it operated for charijable purposes. 13 Mon Elder and the Assessor
again jointly requested a property tax ruling from the State Tax Commissioner, and the State
Tax Commissioner ruled that she did not have sufficient information to demeonstrate that the
property was used exclusively for charitable purposcs. At the same time it was seeking a ruling
from the lax Commissionor, Mon Elder also sought review before the BER. On the same day
the Tax Commissioner issued its ruling, the BER affirmed the Assessor's appraisals apainst
Mon Flder.'®

Mon Elder then appealed both the Assessor’s (and the Tax Commissicner's)
|| determination that the property was not used for charitable purposes and the BER s decision to

the circnit court, The circuit court affirmed the property 1ax assessments and based its ruling on

1 ‘Phe State Tax Commissioner did not reach this issue in the 2001 case because she found that the Building
Commission was exempt from property faxes because it was a political subdivision,

* Although the Maplewoed npinion dees not explicitly so state, it appears that Mon 1ilder attemptad to have the
properly considered exempt by the Tax Commissioner while simuliancously altacking the valuation before the
RER. The opinien does not state the RER’s reasoning for aflirming the assossment.
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a finding that Mon Elder had failed to meet its burden of proof before the BER. The circuit
court did not rule on “whether Mon Eldet’s Jeasehold interest ha[d] any asscssable value
independent of the underlying value of the property].]” Maplewovod Community, Inc., 216 W,
Va. at 279, 607 5.E.2d at 385,

Afler concluding that the property was not subject 1o exemption because it was not
operated exclusively for charitable purposes, the Supreme Court of Appeals considered the
“ “Taxability of Mon Elder’s Lensehold Interest].]” Muplewood Community, Ine,, 216 W. Va,

a1 286, 607 S.E.2d at 392 (emphasis in original becaunse it was a subheading in the opinion).

The Supreme Court framed the argument the following way: *According to Mon Elder, only
when the record allirmatively establishes that the lease has acquired marketable value separate

from the underlying property ¢an such a leaschold be subject (o tuxation.” Id. (emphasis

added).
‘I'ne Court found first that 4 county assessor could tax a leasehold interest if it has an

independent value. 216 W. Va. at 286, 607 §.FE.2d at 392 (citing Syl. pt. 2, Great A & P Tea

Co. v. Davis, supra). The Court stated that

[s]ubsequent to the Davis case, the state tax departinent developed an cight-siep
process for valuing leasehold interests in real estate that is referred to as the
‘Leaschold Appraisal Policy.” Pursuant to that process, steps one and two
require an initial determination of whether a lcaschold estate was created and
secondly whether the lessee has a marketable right to assign or transfer the lcase.
The remaining six steps in the process are directed at arriving at a value for the
leasehald estate. Critical to applying this policy, however, is appreciation of the
fact hat ‘the separate value of a leasehold, if any, is based on whether the
leasehold is economically advantagcous to the lessce, that is a su-called bargain
lease, and is freely assignahle so that the Jessee may realize the henefit of such

bargain in the market place.”
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Maplewood Compnnity, Inc., 216 W. Va, at 286, 607 5.E.2d at 392 (quoting “Valuation of
Leasehold Interests,” State Tax Commissioner’s Annual In-Service Training Sesninar, June 14,
1989)."

The Maplewoodd opinion also shows that the State Tax Commissioner argued, in
response to Mon Elder’s conlention that it was not a bargain lease, that the annual rent payment
during the final fourieen years of the forty-five-year lease was only ten dollars. See 216 W. Va,
al 287, 607 S.F.2d a1 393, In response to Mon Elder's argument that the fease was not freely
assignable, 1the State Tax Commissioner argued that the lease agreement did not prohibit
assignment — it merely prohibited the sale of the lease without the approval of the lessor.'® See

id. The Supreme Cowrt of Appeals did not decide either issue, and instead remanded the case

back to the vircuit court 1o make findings of faci and conelusions of law regarding the taxabiliny
of the leasehold interest. The Count stated that “we remand this issue of whether the lease
agreement between Mon Elder and the Building Commission has value independent of the
preperty at issue to the circuit court for further proceedings.” Id.

UPE contends that under the framework established in Maplewood Communily, Inc.,
this Court should find that its leasehold interest should be assessed at zeto bucause it is neither
freely assignable nor a bargain lease. UTPE relies heavily on the Circuit Court of Monongalia
Coumy’s Junc 23, 2005 upinien on remand in Mon Elder Services, Inc. v. Morongalia County

Commission, ¢t al., Monongalia County Cansolidated Case No. 02-C-AP-18.

7 The *Valuation of Lensehold Interests™ wax included in the certificd record. Amicus corvectly polnts out that the
“Valuation of Leaschold Imerests” ched by the Maplewnod Court does not conlain the ferms “freely assignable”
and “bargain lease.” (Amicus Briefal 12.) Instead, the Valuation of Leasehold Inferests stafes ai page five that
“|#}irst, the lease contract should be examined 1o see whether an estate for yenrs was created and are the marketuble
rights transferable. Second, the assessor . . . should make the determination as to taxability (for ad valorem tax
purposes) of the parhal interests to the various parties Involved.” The Leasehold Appraisal Policy refercnced by
1he Maptewood Court and the Circuit of Monongalia County is not the *Yalvation of Leaschold Interests™ as cited
h?' hoth courts. ‘F'hat citation is erroncous, and this Count was not provided the “Leasehold Appraisal Policy.”

I his €"onri Ainds these points pertnent. The State Tax Commissionsr was provided with the opportunity to argue
wheiher the praperty was jaxable in the Aon £hier case, uniike in the sfiuation ar bar.
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In that order, the Monongalia County Circuit Count found “that Mon Elder’s leasehold
interest does not have any assessable value independent of the underlying value of the
property(,] and therefore[] the leasehold interest is not taxable.” Ordor al 2, June 23, 2003, Mon
Elder Services, Inc. v. Monvngalia County Commission, et al., Monongalia County
Consolidated Case No, 02-C-AP-18. The Circuit Court cited Maplewoaod, supra, for the
proposition that “the separate value of a leasehold, i’ any, is based on whether the [caschold is
ceonornically advantageous to the lessce, that is a so-called bargain leasc, and is freely
assignable so that the lessee may realize the benefit of such bargain in the market place.” Jd. at
6 (quoting Maplewood, 216 W. Va. at 286, 607 5. E.2d at 392 (which in turn erroneously cited
the Valuation of Leasehold Interests training manual)®),

The Circuit Courl reasoned that because the total of the rents paid over the life of the
lease exceeded the entire cost of acquisition or construction of the project, that therefore it was
not a bargain lease. /d. Second, the Circuil Court reasoned that because the lease agreement
stated that it could not he transferred without the prior wrilten consent of the issuer, the lease
whas therefore not frecly assignable, Id. at 7.

The Mon Elder case is distingnishahle from this case two scparate ways.? First, in that
case, Mon Elder properly presented the question of exemption lrom taxes o the State Tax
Commissioner. In the casc at bar, UPE purposefully [orewent certifying this question to the

State Tax Commissioner, and even recognized in the demand letter that ~|tjhe Asscssor has

¥ See footnote 17, supra. It should be noted that the Valualion of 1.casehold Interests raining manual trom the
June 1989 in-service training manual was promulgated by the State '1ax Commissioner. The State Tax
Commissioner in Mapdewood argued that Mon Elders lease did nul prohibit assignmen) and instead only
prohibited the sale of the lease without the approval of the Building Commission. See Muplewaod, 216 W. Va at
287, 607 5.1:.2d at 393,

™ Although not a distinguishing characteristic, this Cowrt notes that on remand, the Mon Elder cusc was decided by
a court of equal jurisdiction. To the best of this Court’s knowledge. the order on remund in Mon Eldar was nol
appealed to the Supreme Court of Appeals. Accordingly, a definitive ruling by the Supreme Court ol Appeals of
West Virpinia has not been issued, and it may have or may not have agreed with Mon Elder Services, Ine., or the
State Tax Commissioner. on the taxability of Mon Llder Services, Inc.’s leasehold interest.
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known exactly what my clients™ position is on this issue for more than a year, and he had all of
the information he needed to seck a ruling from the Tax Commissioner long ago.” (Letter from
James Walls to Phillip Magro at n.2, Jan. 27, 2015.) Thus, UPE recognized that the Tax
Commissioner could issuc 4 ruling: however, LIPE did not follow the mandatory procedures set
forth in Wes| Virginia Code § 11-3-24a' The Assessor, although allowed by statute to scck a
property tax ruling on his own, is under no duty to do so. See W, Va, Code § 11-3-24a(b) (“The
assessor may, and it the tuxpayer requests. the assessor shall, cerlify the question to the Statc
Tax Commissioner . . .."). See also W. Va, Code § 11-3-23a(b) (*A taxpayer who wants Lo
vontest the classification or 1axability of property must follow the procedures set {orth in
section twenty-four-a of this article.”) (emphasis added),

Sceond, (o the extent that the analysis involves only a determination of whether the
leasehold interest is a “harpain lcase” and whether it is “freely assignable,” the facts in the case
at bar are diflerent. Unlike in the case at bar. Man Elder did not sublease the property.

This Court recognizes Afon Flder and Maplewoad both cite the Valuation of Leasehold
Interests for a proposition that it does not state.  'he Valuation of Leasehold I_nterests seminar
training manual docs not refer to “barguin leases™ or “freely assignable” leases. Instead, it
relers 1o “murkelability.” U states:

Before one proceeds with the valuation of leaschold interests, there are
scveral preliminary steps which should be covered.

First, the lease conttact should be examined 10 see whether an estate for
years was created and are the marketable rights transferablc.

Serond, the assessor . . . should make the determination as to taxability

(for ad valorem tax purposes) ol the parlial interests to the various parties
involved. In the case of publicly pwned propersty, the Jessor’s interest (the leased

U UPE stuted at the Aupust IR, 2015 hearmg that il had wried to get an opinion from the State T'ax Commissioner
but was prectuded for political reasins tha counsel wonld not expound upon. However, the record is quite clear
thal post-assessmenl, UPE did nol ush the Asscssor fo cedify the question 1o the State 'T'ax Commissioner as
conlemplated in West Vitginia Code § 11-3-24n Counvel did stawe that perhaps it would do thar in the future.
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[ee) would be tax-cxemnpl, while the lessec’s interest (leasehold interest), if
markelable, would be taxable, . .. .

Valualion of Leasehold Interests at 5, State Tax Commissioner’s Annual In-Service Training
Seminar, June 1989, The remaining steps then involve the valuation of the leasehold interest.
As apreliminary matter, the first two sieps are to determine whether a leasehold interest was
created that is taxable.

This Court, however, does not need to reach the merits of this issue, and will not reach
the merits of whether it is actually taxably, because UPE failed to follow the proper procedure,
which it was mandated te do by statute, to determine whether the leasehold interest was taxable.
This Court analyzcs this case under the Muplewood framework 1o demonstrate that the first step
of the inquity involves a question of law regarding taxability of leasehold intcrests and that the
BER is nol the proper forum. This Courf is NOT making a rading that the property is taxable
or Is not taxable because the statutory procedures, which would have required the input of
the State Tax Commissioner were not followed.,

UPE's argument, although not wholly unpersuasive,?? is based on the contention that
bocause its leasehold does nat have a vahie independent of the freehold, the value should be
assigned as zero. However, the determination is one of taxability for the following reason: In
order to be taxable, the leasehold interest must have a value separate and apart from the frechold
cstate, The Grear A4 & P Tea (Ca. v. Davis case held thal “[i}t would appear from the statutory
scheme that a separate leaschold is taxable il it has a separate and independent value from the

frechold.” 167 W. Va. a1 55, 278 S.E.2d at 355. Thus, the question presented Lo the BER was

? I'he Court makes this comment because it finds that the framework is not crystal clear. In one sense, whethet u
leasehold interest has value separate and independent from the freehold estate requires, to some extent, a
determination about value. The Court disagrees with UPE’s argunent hecause that question does not require a
deicrmination of what that value is. That is the second step, which ix to he complefed afier raxability is established,
Hence, o *value” of zern dallars is really just another way of sayving It is nol tuxable, or that it is worthless, See
Merriam-Wehster's Colle ginte Dictiomary 1445 () 1" ed. 2003) (defining “worthless™ as “lucking worth:
VALUELESS™.
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whether (he leasehold interest had a valug separate from the freehold cstate. A resolution of that
question answers whether the leasehold interest is taxable. That is a matter of law that the BER

does not have jurisdiction to consider. See W, Va, Code § | 1-3-24(c) (“But in no case shall any
question of classification or taxability be considered or reviewed by the board.”), The valuation

of property is @ ministerial task, and a county commission is eyuipped to make such

| determination. Whether a leaschold interest has valuc separate and independent from the

frechold estate, and is thus laxable, is o question of law that a counly commission has no
authority to decide. See Muckin v. Taylor County Court, 38 W. Va. 338, 18 S.F. 632 (1893),

The Court {urther ﬁqu and concludes that becavse UPE did not follow the cortegt
statutory procedure to contcst Lhe taxability of its leaschold interest, the Petition for Appeal
must he denied. W. Va. Code § 11-3-24(c) states, unequivocally, that “{i|n no case shall any
quastion of classification or taxability be considered or reviewed by the board [of equalization
and review].” W. Va. Code Ann. § 11-3-24(c) (West 2015). West Virginia Code § 11-3-23a
also states unequivocally that “*[a] taxpayer who wants 10 cuntest the classification or taxabilily
of property must [ollow the procedures set forth in section twenty-four-a of this article.” W,
Va. Code Ann, § 11-3-23a(h) (West 2015).

Those procedures requirc a iaxpayer who wishes to challenge the taxability of his or her
property to take the following actions. Tirst, the taxpayer, up to and including the time the
property books are before the BER, must apply to the assessor [or information regarding the
taxability of his or her property. W. Va, Code § 11-3-24a(a). If the taxpayer believes that the
property is “exempt or otherwisc not subject to taxation, the taxpayer shall file objections in

writing with the assessor. The assessor shall decide the question . . . . fd.,
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I'the assessor wishes, he may cortify the question (o the State Tax Commissioner. W.
Va. Code § 11-3-24a(b). If the taxpayer requests the question be certificd 1o the State Tax
Commissiorier, then the asscssor must certify the yuestion. 7#. The State Tax Commissioner
then, at least by February 28 of the assessment year, must instruct the assessor as 1o how the
property shall be treated. W, Va, Code § 11-3-24a(c), That property fax ruling from the State

Tax Commissioner is binding on the assessor,

but either the assessor or the taxpayer may apply to the circuit court of the
county within thirty days afier receiving written notice of the Tax
Commissioner’s mhng for reviow of the question of classification or taxabihty
in the same fashion as is provided for apg)cals from the county commission
sitting us # board of equalization and review in section twenty-{ive of this article,

W.Va. Code Ann. § 11-3-24a(c) (West 2015). “[11f a question of classification or taxability is

presented, the maller shall be heard de novo by the circuit court.” W. Va, Code Ann. § 11-3-

[ 25(¢) (West 2015).

Because this was a question of taxability, UPL took its appeal from the Assessor’s
decision to the wrong forum. UPE should have asked the Asscssor to certify the question to the
State 1ax Commissioner, and then it could have appealed to the Circuit Court, where it would
have been heard de novo, should it have recived an adverse ruling from the State Tax
Commissioner. (In turn, should UPE have received a favorable property tax ruling, the
Assessor cauld have appealed the issue to the eircuit court where it would have been considered
de novo.) The Legislature has enunciated a clear pulicy that the State Tax Commissioner be
given the first opportunity to rule on the issue of questions of taxability, and the State Tax
Commissioner has not been able to do so in (his instance. The statutory language is clear that

any taxpayer seeking to contest the taxability ol his or her property “must follow the procedures
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st furth in lwenty-four-a of this arlicle.™ W. Va, Code Ann. § 11-3-23a(b) (West 2015)
{(vmphasis added).

This Court finds and concludes that UPE presenied an issue of taxability (o the BER,

therefore, the Court further finds and concludes that Petitioner UPE soughi review before the
wrong lorum. Because the statutory procedures for appeal ol 4 question of taxability were not
tollowed and the State Tax Commissioner was noi provided with its stawtory right and
obligation to decide this issue first, this Count finds and concludes that the Petition for Appeal
should be denied.
CONCLUSION

For the reasons discussed in this Opinion Order, the Court does herehy

ORDER that the Petition for Appeal is denicd.

All parties are saved their exceptions and objections 1o the rulings of the Court. s
{urther

ORDERED that ihe Clerk ol the Courl personally deliver or send via first-class mail a

certified copy of this Order 1 Jumes A. Walls, counsel for UPE; to Phillip Magro, counsel for

the Assessor; and to Bdmund J. Rollo, counscl for amicuys curicie.
ENTER fthis ?vf: day of August, 2013.

——s L, CW / WORAS

Lawrance S. Miller, 1 SPECIAL JUDGE

ENTERED GUC?&Q@!S

DOCKET LINE #: %5

JEAN FRIEND, CIRCUIT CLERK
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IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA

UNIVERSITY PARK AT
EVANSDALE, LLC,
Petitioner,

V. //Civil Action No. 15-CAP-8
Honorable Lawrance S. Miller, Jr.,
by special assignment,

MARK A. MUSICK, in his

capacity as the Monongalia
County, West Virginia, Assessor,
Respondent.

ORDER DENYING PETITIONER’S MOTION TO ALTER OR AMEND
“OPINION ORDER DENYING PETITION FOR APPEAL”

On September 10, 2015, Petitioner University Park at Evansdale, LLC (“UPE”), through
counsel James A. Walls and Joseph V. Schaeffer, filed a “Motion to Alter or Amend ‘Opinion
Order Denying Petition for Appeal.’” Petitioner UPE cites Rule 59(e) as authority for it to
bring this motion. After considering the Motion to Alter or Amend, the Court’s August 26,
2015 Opinion Order, and the pertinent legal authorities, the Court finds and concludes that a
hearing is not necessary, and that the motion should be denied for two reasons: first, the Court
finds no procedural rule provides for a motion to alter or amend a judgment denying a petition
for appeal under West Virginia Code § 11-3-25; and second, the Court finds and concludes that
it should not, on the merits, alter or amend its August 26, 2015 Opinion Order Denying Petition
for Appeal.

On August 26, 2015, this Court entered an Opinion Order Denying Petition for Appeal
after conducting a hearing on the Petition for Appeal, which the parties erroneously referred to

as Rule 56 cross-motions for summary judgment.! The Court denied the Petition for Appeal

! Compare W. Va. R. Civ. P. 56(c) (“The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together the with affidavits, if any, show that there is no genuine
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because, in summary, UPE presented a question of taxability to the BER, and the BER did not
have authority to consider that question under West Virginia Code § 11-3-24(c). This Court
further ruled that it could not consider the issue of taxability de novo on appeal from the BER,
because UPE did not follow the mandatory statutory procedure of seeking certification of the
issue of taxability to the State Tax Commissioner. See W. Va. Code § 11-3-24a and § 11-3-24.
First, no procedural rule exists for this Court to alter or amend its final August 26, 2015
Opinion Order Denying Petition for Appeal.® Rule 59(e) is not applicable to an appeal
regarding taxation under West Virginia Code § 11-3-25. The statute provides for a hearing in
circuit court, and this Court entered a final judgment following such hearing. The appeal
process prescribed by West Virginia Code § 11-3-25 does not provide for motions to alter or
amend the judgment. “Rule 59(¢) may be used by a party who seeks to change or revise a
judgment entered as a result of a motion to dismiss or a motion for summary judgment.”

Franklin D. Cleckley, Robin Jean Davis, Louis J. Palmer, Jr., Litigation Handbook on West

issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”), with W. Va,
Code § 11-3-25(c) (“If there was an appearance by or on behalf of the taxpayer before either board . . . the appeal .
.. shall be determined by the court from the record as so certified”) and Syl. pt. 5, In re Tax Assessment of Foster's
Foundation’s Woodlands Retirement Community, 223 W. Va. 14, 672 S.E.2d 150 (2008) (“[a] taxpayer
challenging an assessor’s tax assessment must prove by clear and convincing evidence that such tax assessment is
erroneous.”).

Thus, contrary to UPE’s contention, even Rule 56’s general framework is inapplicable and any reference to Rule
56 merely adds confusion. The appeal was on the record, and this Court would have been limited to a review of
the record to “roughly the same scope permitted under the West Virginia Administrative Procedures Act[.]” Inre
Tax Assessment Against Am. Bituminous Power Parmers, L.P., 208 W. Va. 250, 255, 539 §.E.2d 757, 7672 {2000).
However, given the procedural posture of the case, the Court had to determine whether the issue presented a
question of taxability versus a question of valuation. The Court considered that legal question de novo.

2 The Court recognizes that in its July 17, 2015 Order Denying Respondent Assessor’s Motion to Dismiss, the
Court deemed the Rules of Civil Procedure applicable under Rule 81(a)(1). Order at4 n.4, July 17, 2015.
However, that ruling was specifically to deem Rule 6(d) applicable in an effort to impose order on the parties’
briefing. Technically, Rule 81(2)(1) applies only to review of decisions of magistrates and administrative agencies,
neither of which are applicable here. The Court found that Rule 6(d) imposed a reasonable and orderly briefing
schedule, and therefore the Court adopted it for this case, which this Court concludes it has the authority (and
responsibility) to do. Cf. Syl. pt. 2, State v. Fields, 225 W. Va. 753, 696 S.E.2d 269 (2010) (“To safeguard the
integrity of its proceedings and to insure the proper administration of justice, a circuit court has inherent authority
to conduct and control matters before it in a fair and orderly fashion.”). This Court further notes that West Virginia
Code § 11-3-25(d) only provides for a “hearing of appeal[;]” it does not prescribe the procedural rules for
providing briefs to the Circuit Court.
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Virginia Ruleés of Civil Procedure 1283-84 (4"’ ed. 2012). It applies to civil cases tried in the
circuit courts of West Virginia. The previous hearing, although styled by the parties as a
hearing on cross-motions for summary judgment (erroneously in this Court’s opinion), was not
a Rule 56 hearing at all, and the judgment rendered was not a summary judgment. Thus, this
Court finds and concludes that Rule 59(e) is not applicable to this proceeding.

Second, the Court finds and concludes that even if Rule 59(e) applies, UPE presents the
same arguments, although phrased slightly different, in its Motion to Alter or Amend that it
presented in its erroneously-styled Motion for Summary Judgment. This Court issued a detailed
Opinion Order in which this Court explained its reasoning for its findings and conclusions, and
nothing presented in the Motion to Alter or Amend persuades the Court to change its ruling.
This Court continues to adhere to its August 26, 2015 Opinion Order Denying Petition for
Appeal, which is hereby incorporated by reference and adopted in toto.

CONCLUSION

For the reasons explained in this Order, the Court does hereby

ORDER that the September 10, 2015 “Motion to Alter or Amend ‘Opinion Order
Denying Petition for Appeal’” is denied.

All parties are saved their exceptions and objections to the rulings of the Court. Itis
further

ORDERED that the Clerk of the Court personally deliver or send via first-class mail a
certified copy of this Order to James A. Walls, counsel for Petitioner; to Phillip Magro, counsel
for Respondent Assessor; and to Edmund J. Rollo, counsel for amicus curiae.

ENTER this _[§day of September, 2015.

Lawrance S. Miller, Jr., SPECIAL JUDGE




