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IN THE CIRCUTT COURT OF HARDY COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINLA,

Plaintiff,
v. Case No. 14-F~-41

SUMMER MCDANIEL, :
| Defendant.
CING ORDE
. Onthis the'9™ day of Jume, 2015, came the State of West Virginia by its Prosecuting
Attorney, Lucas J. S6¢, and the Defendant in person and by counsel, Joln G. Ours. This matter
came before the Court for the purpose of sentencing,
Whereupon, the Court noted the filing of a Combined Motion for Directed Verdicts of
Acquittal Not Wiﬂwmm the Jury Verdict and/or For a New Tvial,
Whereupon, the Court heard argument from both parties in regards to this Motion.
After dubd consideration, the Cowt FOUND that:
1) The 404B evidence was propexty considered and balanced by the Cout,
2) That the State was not fequired to prove the cause of death in the trial of this matter,
3) That any and all other grounds contained in said Motion are without xperit
- Wheraupon, the Court reviewed and considered the results of the Defendant’s mxty (60)
day evaluation and the pre-sentence investigation prepared by the Probation Ofificer without |
objection from either party, |
Whereupon, the Court found no legal cause known to the Court or couneel why

. sentencing should not be imposed, the Court. proceeded with gentencing.

Whereupon, the Court informed the Defendant of her right of ellocution. The Court then
heard statemeois from the Defendant, the Stats and Counsel for the Defendant. Thercafter, the
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Cout gave all parties and other interested persons the opportunity to peesent evidence and
argument,’ |

Whereupon, the Couxt FOUND that the Defendant had pre.viously been found guilty by a
tﬁalbyjuﬁyoffhstcoummoffhsindﬂnnuun,nanmmn‘ihyohnuaqzL&m&ﬂaughkn”tlnﬁainnemnor
in violation of W,V, Code § 61-2-5. Said cxime is a misdemeanor which caries a potential
penalty of confinemen; in jail not to exceed one year, or a fine of not more than one thousand
dollags, or ia its discretion of the Court, both, |

Whereupon, the Court FOUND that the. Defendant had previously been found guilty by a
trial by juey to the second count of the indictment, namely, “Child Neglect Resulting in Death” 2
felony in violation of W.V. Code § 61-8D-4a(a). Said crime is afelony which carries a potential
penalty of confinement in a correctional facility for not less than three years nor more than
fificen years, and a fine of not less than one thousand dollars nor more than five thousand
dollass,

Whereupon, the Court FOUND that the Defendant had praviously been found guilty by a
trial by jury to the fourth count of the indictment, namely, “Copeealment of 2 Deceased Fuman
Body” a felony in vicletion of W.V. Code § 61-2-5a. Sald crime it a felony which carries a
potential penaity of confinement in a correctional facility for not less than one year nor more
than five years, and & fine of not less than one thousand dollars nor more than five thousand
dollars.

Wherenpon, tie Couzrt FOUND that the Defcn&ant had previously been found guilty by a
trial by jury to the fifth count of the indictment, namely, “Conspiracy to Commir an Offense
Against the State of West Virginia” a felony in violation of W.V, Code § 61-10-31. Said ccime is

a felony which carries a potential penalty of irsprisornent in the pepitentiary for not less than

Received Time Jul. 9. 2015 2:54PM No. 8903




- WY e rw

@7-69-'15 @3 E} _F_BE).[‘?-.jonie. nelson attny 3042575393 T-743 PB004 F-292

\]

one (1) nor more than (5) five years, and the, court may, in its di'sereﬁon, impose a fine of not
more than ten thousand dollays or, both,

Whereupon, the Court FOUND that the Defendant had previously been found guilty by a
trial by jury to the sixth count of the indictment, namely, “Child Negleet Creating a Substantial
Rigk of Death” a felany in violation of W.V. Code § 61-8D-4(¢). Said crime is a felony which
caf:ies a potential penalty of imprisonment in the penitentiary for not less than one (1) nor more
than (5) five years, and a fine of not s than oue thousand dollars nor more than three thoussnd
dollars. | |

For the “Involuntary Manslaughter” conviction, the Court ORDERED and
ADJU!_JICA'.I‘ED that the Defondant shall be imprisoned in the regional jail for one year. No fine
was imposed by the Coutt.

Por the “Child Neglect Resulting in Death” conviction, the Court ORDERED and
ADJUDICATED that the Defendant shall be imprisoned in the penitentiary for a pexiod of not
less than three (3) nor more than fifteen (135) years. No fine was imposed by the Court.

Fox the “Coneealment of a Deceased Human Body™ conviction, the C_oun ORDERED
and ADJUDICATED that the Defendant shall be imprisoned in the penitestiary for a period of
not less than one (1) nor more then five (5) yeats, No fine was imposed by the Court.

For the “Conspiracy to Commit an Offense Against the State of West Virginia”
conviction, the Court ORDERED and ADJUDICATED that the Defendant shall be imprisoned

in the penitentiary for a period of not less than one (1) nor more thap five (5) years. No fine was
imposed by the Cowt.

. Received Time Jul. 9. 2015 2:54PM No. 8903
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For the “Child Neglect Creating  Substantial Risk of Death” conviction, the Court
ORDERED and ADJUDICATED thet the Defendant shall be imprisoned in the penitentiary for a
period of not less than one (1) nior more than five (5) years. No fine was imposed by the Court,

Whereupon, the Court ORDERED that all the felony sertences itaposed by the Court
shall ran CONSECUTIVE for a curaulative senfence of not less than six (6) nor more then thirty
(30) year sentence. However, the Cowst did ORDER the one yesr in the regional jeil sentence to
run CONCURRENT with the felony sestences.

Thereafter, the Court GRANTED judgment against the Defendant for any and all costs of
this action including his Court appointed attorney fees. ]

Whereupon, the Court DENJED the Defndant’s request for Probation,

Whezeupon, after dus consideration, the Court ORDERED the Defendant forthwith
remanded to the custody of the West Virginia Department of Corrections to begin serving the
balance of his sentence. Coungel for the Dofendant’s objections were noted and saved.

CONVICTION DATE: January 28,2015

SENTENCE DATE: Januvary 28,2015

EFFECTIVE SENTENCE DATE:  January 28, 2015

CREDIT FOR TIME SERVED: 339 days

Whereupon, the Defendant was informed of her right to appeal and the desdlines
associated ‘with said right.

Counse] for the Defendant’s objections to any and all advarse mlmg were noted and

saved by the Court,

* No further action needed, this matter is to be removed from the docket of this Court as

a matter, that has ended.
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* The Clerk is directed to provide counsel of secord with a copy of this order.

ENTERED on this the day of June, 2015.

ENT !
JODGE
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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGINIA T
STATE OF WEST VIRGINIA, _ Dm i
Plaintiff,
" Case No. 14-F41
SUMMER MCDANIEL,
Defendant.

On this the 27" and 28" day of January, 2015, appeared the State of West Virginia
by its Prosecuting Attorney, Lucas J. See and the Assistant Prosecuting Attomey, April
Mallow the Defondant was present in person and by coﬁnsel, Jobn G. Ours. This matter
came before the Court for the purpose of trial by jury. |

Whereupon, the Court determined that all parties were ready to proceed to trial,

and then directed the Circuit Clerk to seat 20 potential jurors.

Whereupon, the Court, after the potential jurors were glven the voir dire oath,
questioned the jurors, and eventually obtained a panel of 20 fres from causs.

Whereupon, ﬁlc State was permitted voir dire examination.

Whereupon, the Defendant, through counsei, was permitted voir dire examination.

Whereupon, the Court directed the State, and the Defendant, to exercise their
peremptory strikes, reducing the panel from 20 to the actual 12 that would try the cese. -

Whersupon, the State,. and the Defendant, stipulated that it was unnecessary to
empenel an alternate juror, and stipulated and agreed that if for any reason any one, or

two, of the jurors were unable to serve, the State, and the Defendant, would accept the

unanimous verdict of at least 10.
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Whersupon, the Clerk administered the oath to the jury for the purpose of trying
the case,

Whereupon, Counse! for both parties mads their respestive opening statements.

Whereupon, the State presented its evidence and advised the Court that the
Deputy Medical Examiner was in route and was not expected to arrive before 11:30 am.
The Court made inquiry of the Defense and learned that the Dsfense. had two witnssses
other than the Defendent that were present, The Court dirscted the Defense to present its
two witnesses out of turn. The State announced that the Deputy Medical Examiner had
arrived. The State then presented the testimony of the Deputy Medical Examiner and
rested.

Whereupon, outside of the presence of the jury, Counse for the Defendant made a
Motion for Judgment of Acquittal with regard to all offenses, which the Court denfed;
Counsel for the Defendant’s objection thereto was noted and saved.

Whereupon, the Defenge Counsel advised the Court that his client made a
decision and had elected not to testify and rested her case.

Whereupon, outslde of the presence of the jury, Counsel for the Defendant
renewed its Motion for Judgment of Acquittal, which the Courtdenied; Counsel for the
Defendant’s objection thersto was notsd and saved.

Whereupon, outside of the presence of the jury, Counsel and the Court reviewed
instructions and the instructions pertaining to the law in this matter were prepared, any

objections of Counsel to such instructions appearing more fully within the officia) tapsd

recording of this proceeding,.
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Whereupon, the jury returnsd to the Courtroom and was instructed in regard to the
law as set forth in the Court’s instructions. |

Whereupon, Counsel made their respective cloging arguments and W, the
jury adjourned to the jury room to deliberate. |

Whereupon, after demsemﬁng, the jury informed the Court that it had reached a
uzanimous verdict and the jury refurned to the Courtroom. The foli;wing verdicts were

then enncenced to the Coust:

“We, the Jury, find, beyond a reasonable doubt, that the Defendant, Summer
McDaniel, ig Guilty of Involuntary Manslaughter,

8/ Kristen Fisher

Foreperson
We, the Jury, find, beyond & reasoneble doubt, thai the Defendsnt, Summer
MeDenisl, is Guilty of the offense of Child Neglect Resulting in Death.

{a/_Kxisten Figher

Foreperson
We, tho Jwy, find, beyond a ressonable doubt, that the Defendant, Summer
MecDeniel, is Guilty of Concealment of @ Deceased Human Body,

{s/ Kxlgten Fisher

Foreperson
We, the Jury, find, beyond a reasonsble doubt, thst the Defendant, Summer
MoDaniel, is Guilty of Conspiracy to Commit an Offense Ageinst the State of West

Virginia.

Poreperson

We, the Jury, find, beyond a reasonsble doubt, that the Defendant, Summer
McDaniel, is Guilty of Child Neglect Creating a Substantial Risk of Death.

L. UuUJr LY
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(s/_Krisien Fisher
Foroperson

Based upon the juror’s verdicts, it wage thereby ADJUDGED and ORDERED that
the Defendant was found guilty énd convicted of the following crimes: “Involuntary
Manslaughter,” “Child Neglect Resulting in Death,” “Concealment of & Deceased Human
Body,” “Conspiracy to Commit an Offense Against the State of West Virginie,” and “Child
Neglest Creating & Substantial Risk of Death.”

Whereupon, the Court announced that the Court was preliminerily sentencing the
Defendant to shift the costs of her confinement from Hardy County to the Department of
Corrections.

Whereupon, Defense Counsel s;luegtioned the Cowt with regard to the Defense
Motion for a Directed Verdict of Acquittal not withstanding the verdict, and her Motion

. for a New Trial and the time constraints indicated in the Rules of Criminal Procedurs,
also the State’s Motion for a Sixty Day Evaluation.

The Court advised and ruled that Defendent’s Motion for Judgment of Acquittal
and Motion for a New Trial can be delayed being filed undl ton (10) days after the next
hearing in this matter and that the beginning of the time for filing an gppeal shall be the
date of ths final semtencing hearing after the Defendant retirms from her sixty (60) day
evaluation.

Whereupon, the Court proceeded with-sentencing.

Whereupon, for the “Child Neglect Regulting in Death™ conviction, the Coust
ORDERRED that the Defendant be semanced to not less than thre (3) nor moro than fifteen

(15) years in the penitentiary of this State.
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Whereupon, for the “Concealment of é Deceasad Humea Body” conviction, the
Cgm ORDERED that the Defendant be sentenced to not less them one (1) nor more then
five (5) yesrs in the penitentiery of this State.

Whersupon, for the “Conspiracy to Cormmit an Offens: Agmmst the State of Wast
Virginia” conviction, the Court ORDERED that the Defendant bs sentenced to not less
than one (1) nor more than five (5) years in the penitentiary of this State.

Whereupon, for the “Child Neglect Creating e Substantie] Risk of Death”
conviction, the Court ORDERED that the Defendaut be sentented o not less than ons (1)
nor more than five (5) years in the penitentiary of this State.

Whereupon, the Court delayed & ruling on whether thess sentences shall un
concwuirent or consecutive pending the Defendant’s sixty (60) diy walqaﬁom

Whereupon, the Court ORDERED the Defendant forthwith remanded to the

custody of the West Virginia Department of Correctiong to begin serving the balance of

the sentence herein imposed.
CONVICTION DATE: January 28, 2015
SENTENCE DATE: Januery 28, 2015

EFFECTIVE SENTENCE DATE:  Jenuary 28, 2015
Whereupon, the Court ORDERED that the Defendent thall undergo a sixty (60)
day evaluation and that the Probation Officer shall complete apre-sentence investigation

end en LSCMI.
Whereupon, the Court ORDERED the Defendent reminded to the custody of the

personnel at the Potomac Highlands Regional Jail for placement with the West Virginia

Department of Corrections to await transport to her evaluation
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Whereupon, the Court ORDERED and ADJUDICATED that the pergonnel at the
Potomac Highlends Regional Jail shall transport the Defendnt to and from Lakin
Correctional Center for her sixty (60) day evaluation when dieeted to by the Probation
Officer or the personnel at Lakin Correctional Center. Upon completion of éaid |
evaluation, the Defendant shall be returned to the regional jal to await a ssntencing
hearing. | |

Whersupon, the Court ORDERED this matter is continusd pending the results of
the Defendant's sixty day evaluation.

Counse] for the Defendant objected to any and all rulings adverse to bis cliert’s
Interest, |

¢ This matter stands continued as set forth herain.

* The Clerk is directed to provide counssl of record and the Probation Officer
with & copy of this Order.

~
ENTERED onthisthe S day of February, 2015.

ENTER'W :\3"

JUDGE - J
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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGINIA

FiLED
STATE OF WEST VIRGINIA DATE - iy
Vs  CASENO. 14-F-41 ~
| CLERK
SUMMER LYNN MCDANIEL, L
Defendant. —
ORBER DEPUTY

On this 13" day of Jariuary, 2015, came forvard the above styled matter for pretrial
conforence, the sate having been continued ﬁmﬁ the previous day due to inclement weather.
Tha State was present by its Prosecuting Attorney, Lucas See. The Defoudant, Summer
McDaniel, was present, in pexson, and by her Court appointed counsel, John G. Ours.

Thereupon, the State advised the Court, and moved the Court for a continuance of the
case, pre,éenﬂy scheduled for trial for January 25*, and 18", advising the Court that the State had
been diligent in an effort to try to secure the attendance of the multiple witaesses from the State
of Colorado, but had been unsuccessful to date in obtaining the attendance of the Colorado
witnesses fortrial. The State requested a Eontinuancc of atleast 30 days to secure the attendance
of the out of State witnesses.

Counsel for the Defendant objected to the continuance, advising the Couft: that the
Defendant had heen held in jail, unable to make bond, siice July 5*,201 4; that the State had been
given six weeks to .?ccilrc the attendance of the witnesses, at the time the tria] was scheduled; that
it was through no fault of the Defendant that the Stite was having difficulty; and that the
Defendant had the right to a speedy trial.

The Court examined the arraigoment order, and detexmined that the Defendant had not

wajved the right to a speedy trial, and as such, the Court denies the State’s motion for a

-1-
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continuance.

Thereupon, the State moved the Court to be pexmitted to dismiss the Defendant’s chaxges
without iarej udice 50 that the State might reludict the Defendants later.

The Court depied the State’s motion.

Thereupon, the State advised the Court that the State desired to introduce certain evidence
at trial pursuant to Rule 404B: regarding the fact that the Defendant did not receive prenatal care;
that the Defendant and the deceased child both tested positive for methamphetamine at the time
of thg birth; and that the State desired to introduce.at tial evidence that the Defendant did not
have prenatal care, the hospital records for both, and the toxicology reports.

Defendant objected for the reasons more fully set fo1th jn the record.

The Coust, upon consideration of the same, detepmines that the evidence }_equesvzed by the
State shall be admissible as tending to prove the Defendant’s neglect of the child from before
birth until the child’s death. Defendant’s objection 19 saved.

Thereupon, the Defendant, pursuant to written motion filed, first requested that the Court
dismiss Count 3 of the indictinent which charges the Defendant with conspiracy to commit the
orime of child neglect resulting in death. Defense counsel argued 'that the charge was a lcgal
impossibility because conspiracy requires an intent and neglect requires the absence of Tutent,
As such, Defendgnt maves to dismiss County 3.

The State advised the Court that it \;vas inagreement with the argument of defense counsel
and as such, agreed to dismiss Count 3 of the indictment,

The Court, recognizing that the State concedes and agrees with defense counse] with

regard to Count 3, does accordingly Adjudge and Order that Count 3 of the ipdictment against the

9.
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Defendant, charging the Defondant with conspiring to cotunit the crime of child neglect resulting
in death, is dismissed, with prejudice.

Thereupon, Defendant moved the Court to dismiss Counts 4 and 5 of the indictinent,
charging the Defendant with concealment of a de;eaaed human body, and conspiring to conceal
a deceased buwan body.

Defendant atgued that the code section defining concealiment of ;1 dc_accascd human body,
Code 61-2-5(a), scts forth in Section 5(b) that: “It shall be a complete defense in a prosecution
pursuant to Subsectlon a, of this Section, that the Defendant affinmatively brought to the a_ttenti,o#
of law enforcement, within 48 hours of concealing the body, and prior to being contacted
regatding the death, by law enforcement of the existence and location of the concealed, deceased
human body.”

Defendant furthexr argued that the police report from Morgantown, shows without
question, that the law enfotcement officers, in Monongalia Couaty, had no knowledge of the
death of the infant child; that the death was affirmatively brought to the attention of the
Monongalia County law enforcement officer, less than 48 hours after the borial of the obild;
befote any inquiring regarding the death, of the child; and as such, makes the concealment
charged, noncriminal activity. Defendant further argued that after disclosing the burial, éoon,ex
fhan 48 hours, the actions of the Defendant do not constifute a criminal act. Count 3 should also
be dismissed because it is; impossible to conspire to cowmit a noncriminal act.

The State afgued that the disclosure by the Defendants was o n[y after they were artested

'in Monongalia County for child neglect of the other children, and as such, the charges should not

be dismissed.
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The Court, upon consideration, determines thatthe actions of the Defendant, intelling law
er;foxcement officers about the burial of the child, less than 48 hours after the burial, does not
constitute affirmative action on the part of the Defcndints, and as such, the Defendats’ motion
{s denied. Objection by the Defendant is saved.

Thereupon, the Defendant orally moved the Cowt to dismiss Coust 6 of the indictment
charging the Defendant with child neglect, creating a substantial risk of death. Counsel argued
that under Count 2, the Defendant was charged with child neé[cct resulting in death; that the
jofant child died; that the death ofthe .i'ufant child merges Count 6, charging child neglect creating
a substantial risk of death, into Count 2, charging the Defendant with child neglect resulting in
death. | |

" The State argued that there were different el ements 1o the offensesand that both offenses
could be separately chargcd:

The Court, upop consideration, advises that the Courtwill take under advis ement itsruling
with regard to Count 2, and aftc; hearing the cﬁidence,-attrial, will entertain the motion and make
the Court’s ruling at the close of the State’s evideuce.

This matter stands continued for the pwrpose of trial until Tanuary 27" at the hour of 9:00

a.m.

Eutered this / 'g day of Jaguary, 2013.

[ 2

CRCUIT JUDGE ANDREW T FRYE, IR,
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IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGINI

STATE OF WEST VIRGINIA, DERUTY

PLAINTIFF o
Vs. CASE NO. 14-F-40

© 14-F-41

JOSEPH CHRISTY and
SUMMER McDANIEL,

DEFENDANT

ORDER

On this 15® day of December, 2014, this matter came on for the Court’s consideration
upon the State’s Notice of Intent to Use 404(b) Evidence filed on November 10, 2014; upon the
appearance of the State of West Virginia by its Prosecuting Attorney, Lucas J. See; and upon the
appearance of the Defendant, Joseph Christy, in person,and by his attorney, Brian J. Vance, and
the Defendant, Summer McDaniel, in person, and by her attorney, John G. Ours.

The Court has carefully considered the State’s Notice, the entire record in this case, and
pertinent legal authority. In’'support of its decision, the Court makes the following findings of
fact and conclusions of law:

1. On October 6, 2014, a grand jury returned an indictment against the Defendants,
charging them with one count of involuntary manslaughter, one count of child neglect resulting
in death, one count of concealment of a deceased human body, one count of child neglect
creating a substantial risk of death, and two counts of canspiracy.

2. The State filed a Notice of Intent to Use 404(b) Evidence on November 10, 2014. An
in-camera hearing was held in this matter during whichthe State provided evidence that the

Defendant mother gave birth on June 9, 2014, and that the Defendant mother and her infant



child, the alleged victim, both tested positive for amphetamines immediately after the birth of the
child. The Defendant mother had agreed but failed to comply with the Family Treatment Drug
Court services offered to her. The State now moves the Court to allow it to introduce this alleged
“bad act” committed by Defendant mother at the trial in this matter.

3. The State asserts that this e.vidence is not being offered to attack the character of the
Defendant mother or to show that the Defendant mother is a bad person. Rather, the State intends
to use the evidence to tell the complete story of the alleged offenses of involuntary manslaughter,
child neglect resulting in death, concealment of a deceased human body, and child neglect
creating a substantial risk of death, which are the subject of the indictment.

4, Rule 404(b) of the West Virginia Rules of Evidence states:

Other Crimes, Wrongs or Acts. Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person inorder to show that he or she acted
in conformity therewith. It may, however, be admissible for other purposes, such
as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident, provided that upon request by the accused, the
prosecution in a criminal case shall provide reasonable notice in advance of trial,
or during trial if the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at trial.

5. The West Virginia Supreine Court has held that:

Where an offer of evidence is made under Rule 404(b) of the West Virginia Rules
of Evidence, the trial court, pursuant to Rule 104(a) of the West Virginia Rules of
Evidence, is to determine its admissibility. Before admitting the evidence, the
trial court should conduct an in camera hearing as stated in State v Dolin, 176
W.Va. 688, 347 S.E. 2d 208 (1986). After hearing the evidence and arguments of
counsel, the trial court must be satisfied by a preponderance of the evidence that
the acts or conduct occurred and that the defendant committed the acts. If the trial
court does not find by a preponderance of the evidence that the acts or conduct
was committed or that the defendant was the actor, the evidence should be :
excluded under Rule 404(b). If a sufficient showing has been made, the trial court
must then determine the relevancy of the evidence under Rules 401 and 402 of the
West Virginia Rules of Evidence and conduct the balancing required under Rule
403 of the West Virginia Rules of Evidence. If the trial court is then satisfied that
the Rule 404(b) evidence is admissible, it should instruct the jury on the limited
purpose for which such evidence has been admitted. A limiting instruction should



be given at the time the evidence is offered, and we recommend that it be repeated
in the trial court’s general charge to the jury at the conclusion of the evidence.

State v McGinnis, syl. Pt. 2,193 W.Va. 147, 151, 455 SE.2d 516, 520 (1994). In McGinnis, the
Supreme Court delineated the pertinent considerations at each and every stage Aof proceeding in
which the introduction of Rule 404(b) evidence is sought. Before evidence is introduced under
Rule 404(b), the following summarized four-part analysis must be conducted by the trial court:
(1) Is the “other crime” evidence probative of a material issue other than
character? '
(2) Is the evidence relevant under Rules 401 and 402, as enforced by Rule 104?
(3) Under the Rule 403 balancing test, is the probative value of the evidence
outweighed by a substantial risk of prejudiceif the evidence is admitted?
(4) Should a limiting instruction be given?
See McGinnis, 193 W.Va. at 155-56, 455 S.E.2d at 524-25. The Court must, when conducting a
balancing test required by the third prong of the Rule 404(b) analyses, consider a list of relevant
factors to be examined: (a) the need for the evidence, (b) the reliabi]ity and probative force of
the eviderice, (c) the likelihood that the evidence will be misused because of its inflammatory
effect, (d) the effectiveness of limiting instructions, (e) the availability of other forms of proof,
(f) the extent to which admission of evidence will require trial within trial, and (g) the
remoteness and similarity of the proffered evidence to the charged crime. McGinnis, 193 W.Va.
at 156, n. 11, 455 S.E.2d at 525, n. 11. In addressing the competing considerations at play during
the trial court’s-hearing of a Rule 404(b) motion, Justice Cleckley elucidated that:
(a) The balancing necessary under Rule 403 must affirmatively appear on the
record.
(b) Evidence of prior crimes, wrongs or acts may be offered for any relevant
purpose that does not compel an inference from character to conduct.
(¢) It is not sufficient for the prosecution or the trial court merely to cite or
~ mention the litany of possible uses listed in Rule 404(b).
(d) The specific and precise purpose for which the evidence is offered must

clearly be shown from the record.

McGinnis, 193 W.Va. at 154, 156, 455 S.E.2d at 523, 525.



6. The West Virginia Supreme Court has recoguized that “the decision on remoteness as
precluding the admissibility of evidence is generally forthe trial court to determine in the
exercise of its sound discretion.” Mclnrosh, 207 W.Va.at 574, 534 S.E.2d at 770 [quoting State
v Gwinn, 169 W.Va. 456, 472,.288 S.E.2d 533, 542 (1982)]. The Supreme Court further stated
in Yuncke v. Welker, 128 W.Va. 299, 36 S.E. 2d 410 (1945): [A]n abuse of discretion is more
likely to result from excluding, rather than admitting, evidence that is relevant but which is
remote in point of time, place and circumstances, and that the better practice is to admit whatever
matters are relevant and leave the question of their weight to the jury, unless the court can clearly
see that they are too removed to be material. Id At 31 1-12,36 S.E. 2d at 416 [citing State v
| Yates, 21 W. Va. 761 (1883)]. “As a general rule remoteness goes to the weight to be accorded
the evidence by the jury, rather than to admissibility.” Syl. Pt. 6, Gwinn, 169 W.Va. at 457, 288
S.E.2d at 535.

7. In this instance, both the Defendant mother and the alleged victim tested positive for
amphetamines immediately after the birth of the child. This is intrinsic evidence, which is
inextricably intertwined with the events as they allegedly occurred as to be part and parcel of the
res gestae of the offense. State v Dennis 607 S.E.2d 437 (W.Va. 204). |

8. Alternatively, the Court shall consider this matter under Section 404(b) of the West
Virginia Rules of Evidence.

9. Based on the testimony at the in camera hearings, the Court, by a preponderance of the
evidence, makes the following findings of fact: First, the Court finds that the 404(b) prior “bad
act” occurred and that the Defendant mother committed the act. The Court further finds that the

act occurred reasonably close in time to the incidents giving rise to the indictment. The Court
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concludes that the 404(b) evidence is relevant because it provides the context of the crime and‘is
necessary to. a full presentation of the case.

10. Second, the Court finds that the probative value of the 404(b) evidence outweighs the
risk of unfair prejudice. The Court finds the State’s need for the evidence to be high. To gaina
conviction, the State-has the burden of proving beyond 4 reasonable doubt that Defendant mother
committed the acts in the indictment. W.Va. Code §61-8B-1(a). The Court recognizes that it
would be necessary for the jury to consider this “bad act” in order to complete the story.
Therefore, the Court finds that the first factor weighs in favor of admitting the 404(b) evidence.

11. Third, the Court finds the reliability and probative force of the evidence to be high.
The Court finds that the hospital records and the toxicology report to be credible and believable.
Therefore, the Court finds that this second facfor weighs in favor of admitting the 404(b)
evidence.

12. Fourth, the Court finds the likelihood that the evidence will be misused because of its
inflammatory effect is slight. The 404(b) evidence of the use of amphetamines could be
inflammatory. However, with a limiting instruction and given this evidence proper weight in
context, the Court believes that any inflammatory effectis diminished. Therefore, the Court
finds that this third factor weighs in favor of admitting the 404(b) evidence.

13. Fifth, the Court finds that a limiting instruction will be effective in instructing the
jury that the prior “bad act” may only be considered for the purposes set forth in this Order.
Therefore, the Court finds that this fourth factor weighs in favor of admitting the 404(b)

evidence.



14. Sixth, the Court finds that other forms of proof are insufficient to tell the complete
story. Therefore, the Court finds that this fifth factor weighs in favor of admitting the 404(b)
evidence.

15. Seventh, the Court finds that given the. nature of the prior “bad act” the admission of
such evidence may require a trial within a trial. However, the Court believes this would be true
in all instances in which evidence of a prior “bad act” committed by a defendant would be
admitted. Nonetheless, the Court finds that this sixth factor weights in favor of not admitting the
404(b) evidence.

16. Eighth, the Court finds that the prior “bad act” is so close in time to the alleged
offense that it constitutes a preliminary to the offenses charged. The Court further believes that
A the remoteness issue is best left to the jury to consider the weight to be accorded the 404(b)
evidence.

WHEREFORE, in consideration of the foregoing, the Court concludes that the 404(b)
evidence is admissible and does hereby ADJUDGE and ORDER that the evidence set forth in
the State’s Notice of Intent to Use 404(b) Evidence may be utilized by the State in its case in
chief for the purposes set forth in this Order. The Courtwill provide a hmmng instruction to the
jury at the time the evidence is offered and will repeat the instruction in the Court’s general
charge to the jury at the conclusion of the evidence.

* The Circuit Clerk shall mail true copies of this Order to all counsel of record.

* The objection of the p}/arties to any and all adverse rulings is noted.
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ENTERED this
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CHARLESE. PARSONS, JUDGE




o Defendant; that he had discussed not being the appellate counsel with the Defendant, and the

John G. Ours, Court appointed counsel for the Defendant, shall end on the 9 day of Me, 2015,

IN THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA
Vs CASE NO. 14-F-41 e o Eif’
' DA (Qf‘g { 5 B
SUMMER LYNN MCDANIEL, . e AT L
Defendant. Rty
Ll BRI

On this date came forward John G. Ours, the Court appointed trial counsel for the

Defendant, and advised the Court that he did not. desire to be the appellate counsel for the

Defendant had no opposition to the appointment of other counsel for the purpose of any appeal.
Counsel further advised the Court that counsel had contacted Attorney Jonie Nelson, from
Petersburg, with regard to her willingness to be appointed appellate counsel and indicated that
she was willing to accept the appointment for the purpose of appeal.

Based upon the aforementioned, it is Adjudged and Ordered, that the responsibility of
ENZE

at the final sentencing of the Defendant, and that effective the same day, Attorney Jonie Nelson
is appointéd for the purpose of any appeal that the Defindant may desire. ,

A copy of this order shall be sent to Attorney Jonie Nelson at her address of P.O. Box 458,
P l

Petersburg, WV 26847. /
R .g...i,-i‘n."**__-—.a :
Entered this it{f - day of May, 2015.
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