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STATEMENT OF THE CASE 


Gregory Anastas is the sole member and corporate representative ofA.LO. Holdings, LLC 

because A.LO.'s sole member is Advantage Investments, of which he is the only member. l There 

are no employees. Further, Mr. Anastas, did not learn about the lawsuit at issue until 2011. During 

the years preceding A.LO.'s even becoming aware of the lawsuit, individuals purporting to act on 

A.LO's behalf conducted this lawsuit and answered discovery in A.LO's name. Petitioner, Mr. 

Kaminski, allegedly communicated with an individual named Todd Pilcher, who apparently held 

himself out as being affiliated with A.LO. During Mr. Anastas' deposition in September 2011, Mr. 

Anastas confirmed that not only was A.LO. unaware of an ongoing lawsuit until sometime in 

2011 2, he did not authorize individuals to act on A.LO's behalf. In fact, Mr. Anastas testified that 

he did not even know Todd Pilcher3 or who retained Mr. Kaminski as counse1.4 The only individual 

with authority to act on behalf of A.LO., including answering discovery and waiving attorney­

client privilege, is and always has been Gregory Anastas. 

ARGUMENT 

I. 	 A.I.O. Holdings, LLC, as a corporate client, is the sole holder of the 
attorney-client privilege and the only individual with authority to 
create or waive the privilege is its corporate representative, Gregory 
Anastas. 

It is a well-established principle that the corporation holds the attorney-client privilege. 

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). Further, it is also well-known that the 

power to waive the privilege is normally exercised by a corporation's officers and directors. 

Commodity Futures Trading Commission v. Weintrab, 471 U.S. 343, 348 (1985). Throughout the 

I Deposition ofGregory Anastas, attached herein as Exhibit 1, at 10. 

2 Exhibit 1 at 18. 

3 Exhibit 1 at 31. 

4 Exhibit 1 at 18. 
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Petitioner's brief, Kaminski states that individuals "acted on behalfofA.LO." However, this is not 

factually consistent with the evidence of record. Mr. Anastas, the sole member and corporate 

representative of A.LO., did not authorize any individuals to conduct a lawsuit on A.LO. 's behalf, 

a lawsuit about which A.LO. did not even have knowledge until years after its inception.5 

Irrespective of assertions to the contrary, no individual other than Gregory Anastas has the ability 

to create or waive an attorney-client privilege on behalf of A.LO. 

II. 	 Kaminski cannot assert the attorney-client privilege because he has 
not provided evidence that the privilege exists, in all its elements, as 
required under West Virginia law. 

In order to assert the attorney-client privilege in West Virginia, three requirements, as 

outlined in State v. Burton, 163 W.Va. 40 (1979), must be met. They are as follows: 1) Both parties 

must contemplate that the attorney-client privilege does or will exists; 2) the advice must be sought 

by the client from that attorney in their capacity as legal advisor; and 3) the communication 

between the attorney and the client must be identified to be confidential. Syl. pt. 2, Id. "The burden 

of establishing the attorney-client privilege or the work product exception, in all their elements, 

always rests upon the person asserting it" (emphasis added). Syl. pt. 4., State ex reI. USF & G v. 

Canady, 194 W.Va. 431 (1995). Thus, because Kaminski is the person asserting the privilege, the 

burden of establishing its existence rests with him. However, rather than provide such evidence, 

Kaminski attempts to flip the burden ofproofby claiming that Respondents must provide evidence 

that both parties did "not contemplate such a relationship to exist." Petitioner's Briefat 6. Without 

such evidence, Kaminski fails to positively establish the existence of any attorney-client privilege, 

in all their elements, as it pertains to any individual allegedly acting on behalfofA.LO. Put simply, 

5 Exhibit 1 at 18. 
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Kaminski.s analysis is not in accordance with West Virginia law and should, therefore, be 

disregarded. 

CONCLUSION 

A.I.O. is the sole holder of the attorney-client privilege, irrespective of the protestations of 

others claiming to act on its behalf. In that regard, A.LO. is entitled to waive any attorney-client 

privilege as to itself and those claiming to act on its behalf. As such, A.LO. respectfully requests 

this Honorable Court find that its disclosure of documents to be an affirmative and proper waiver 

of the attorney-client privilege, as it is A.LO.'s sole right to do so. 

Respectfully Submitted, 

A.LO. Holdings, Inc., 

By Counsel. 

J) / ) .// ~//J / V'" I .
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Robert L. Greer WV Bar #5 52 
Greer Law Offices, PLLC 
P.O. Box 4338 
Clarksburg, WV 26302 
Telephone: (304) 842-8090 
Facsimile: (304) 842-8091 
rgreer@greerlawoffices.com 
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22 A. I ha'i'e r.o idea. 

" ...... ".- ... ;.. ... __ _ 

:~ c;:'.':::':'~.: 
:"'f'''''·'.~'''': ­
~ .. 'v;..;: ... 

_ Page 20 

: :0 :ne ]edia:ia1 Ki:~ 3~t~ori:; :c 5e: C~? 
l. A. ~~o. = co!: I [ knJ~li ~.;~~ :~a: ~s. 

~ is ba5ica~ly :0 f~:.d rr:cr:e~: to ~:art ~~? 


5 

6 :or. 


~. 0;:01:' SC, then :~2~ dec-::ic!: ca:.e sq:.:~re~·, 
8 fre:!'. j'o':., :0 fu~d !:a=t:n ar.d :oc.!: ~i:. ::-;e ::-,:~.e~·: 
9 ~. Yeah. 

10 Q. :vhat docureer.:s were dc~e ~s 03.:: c: :~.C: 


21 ::ansaction? 

~2 , A., ~here's.o :1c:e. - 2J:d.hl~· :e~,jr!' i3 ~~S:~'f 

,1 "ec~"se ;'0'<: ,.'<: ri:l"~' o·~ t'-- """ --p"e'- ".,­~: IJ. ~\.... L..:...., 11a~ .. u· ".l': ~. _ l~'j .d.l~ :'~J - ~ .. :.. :; .... ~ ... , 

1'1 \'lna: 1 can I2:all, :S ::12re' s ~ aJC1~::~e~,: c: : ~.:: ~ :~c: 

15 Mar::n signed on ceha:f of ~.:r..sel: = ~~i~.~: 3~j :~~ ~.:5 
:6 e:::it:es for rr:e to loar: :r:e :r,c~E'!. 
11 ,n. "'A ',,, .. ;"-·"0 ~ .... ,....1"\1· ,,; ; .... !' .. " ... ,..: ­

'I.. 	 _v fV";' "s;.'.......... -..... ..J!:"; \.!. ... ::::'w ...... :..::::. 


~8 A.: de. = :,,'Ol::c, Jea~. 
:9 ~. Can ~ie ge: a ~o~i' cf :~.a:, ::e:a·~.5~ 
2J seen a copy of :ta: ::o:e. 

'..:~ :15·:e~": 

') ~ A.(.. ­

22 
23 :ha~ t'le reques: her~ :: :tat I s 2l~ :-:0:::. 
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i ') .. '!. y: /"Ii-- ~ T ~ • . ­1 aareec i:.:dament ~ta: was ente:ed in leffe:sor: Ccun:'y' as - ',Co :1l_ ,...;.oj""" ~€t ~e as:: ~::'l ::::5 =;::~.. I"~:-: 
') ... "'YO ~~lt I"\f Fr\~: ff'\r~f";(\ ;nf1 "': !f"j!" ~ ~ •• ~"!"! !(\l~"'Y~ ~ ..s~ __ v_ {W _~_~I.."Vs_ ..~ 0.. JVlA. cVlO m____ v .. av__ O_ 2 yo~ j'/!a:e :~a:, =5 a rESJ~: cf :~:5 ~:.:dg;.:s~.: ::-.2: ','::5 
~ ~oa:. to MarL:: ~~l:st. 3 e~:e:~c ~~ Ke~:~ck~'1 :ha: ~~~ c~:~~~ed s:~~ :~:e:25: :~ 

~ the [·i2r:in :'.:I~r:be: ~, ::!~ :";3~::~! ~-'Lr.:~er : 5~J :~.2 '.~~:::~.
A. ~~g~.t,·'r. ~r.T .".,; ~ ~,,' ~ n- ""i' ~nhi";"Q. .,.t:d,p~_SJ",,~, L tn .. ~ J~ag"e .. -~ ,jVw o~_c_ ..ed ~ .. 5 Nur:tber ~ g~s ~'iells? 

r 
Q6 interest :] al~ :~e 0:1 ar:d cas ieases l:s:ec nere 

7 ~~cl~d~ng ]~l:iple we!ls, the Mart~~ i, t~e ~a=t~c 2 and :C~:~5Ea is = ~ar€ 2no:~e: ~~~s~:: gc~~~ ~2:E i~~:~ :r~ 
8 :he Ma!gi~ 4 gas wel:s. S:!j~~~ tc a::ach t~c3e wel:s O~ g~i~ J~~srs~:~ G":e: 
9 A. Okay. 9 [~ose wel~s. I den'[ k~Ci ~ow :c 55~' ~: :~~e:~~5~. 

10 Q. Sc I f~8:n :his OOC.lmeDI, yo~ are nO\1 ~~e Cfl;Jer iJ Q. _ guess ~y q~es::c~ IS, ~e:e ~.:~ ~~~:e :~~: 
l~ of :hose ~eases .. ~: l:C~ ':,!ere g~an:ed c~::.e!sh:p of ~~83e :"e~ls c:;::: :~" ~:<?: 

1 
1:. Okav. 	 ~= ~. I den': ~[OW specif~ca:~j, 2e:a~S€ :: _:Q~5 
Q. .- !n :he ~a=ti~ ~e~:s :ha:ls in diso:.:te he=e. ~3 :i~e :ti~ese :c ]E, a:l :~:3 s:[~~. 


14 A. Oi:ay. ~ ~ ~. So, yc:~ '~Je :en I: a~'i~re? 

,

: ...15 Q. :1ere yo::. c~Jare c~ tr.at? 1" :1. 


j ~R. Kk~lNSKI: Before ~;ou ar.stier, 1e: me just 16 " ",. I'm [;0: 


: 7 object on the record to :~ie e~~:ent :ha: Mr. P.r:astas is :7 docurr:en:. 

'K ""r 'n -"t·w~p" -r"; t'n-· r "'n';~;~ ~ 'e".:>' a'''~':mprtl~t..;'",,1 ;.v .... :L. G. __ v'.J:...:...,y 'j.~.\.A ... \,.. I:. .... .:. .... I..t. _ ">j ..... .i. v" .... , ...... l8 ,;. C~;aJ' . 

r.1Q ('orb;r,:" ~s ~ "~""ers"r, he ~i'~ ~r.,~,pr as '"-.oSr ~e ·";:n:..1 v'... J..:...· ......... ,..;.y, ....... ... \J,!'; ... v." ,I 1,., ...... ;..I;.i ..... '",_ J... ...... _, v"',. 19 \I. I ':.1 j~St askir.g j'C"~!" persor,2~ ::~,:.I,.:_ ~~~-:. 

,

0' ' 	 r~ 

LJ IeI yeu. 	 Lv r.. Yea~. I \\'a5 no: a':la~€, 
1"\. ,....... . • ~ • .


InE Il:TNESS: I'm a li:tle CO~!Jsec. l guess L_ ~. ~C, un::_ y~~ ca~e l~ ~~re :~G3~', ~:~ ~:: ~:: 

22 I I If: ccnft:sed. 2: k~ow :ha: A.I.C. Ecldi~gs, as 8~e cf ~:5 ~~~d:~~5, ~~:E 
23 BY t!:R. PRESERVA~I: 23 t~e ~as wel~s on ~::. ~a:~in's ~::pe~:~'? 

r-- Page 31 r-- Page 32 

~: ~J..,r yo,'n' - ,..;;,; ~or "r,o\" ,,~t; 1 tod~·y.·l'.. ~\_~1",... 	 • ... c I _ V.J.\"\ " '" 1'••• ,1 ,J.l. ..... .1.... u.. 

", Q. ~c, tha: :,'I1?jld ~i:t:~~~r: why yo:~. have f!C day-:o-

J f"\~V 0r·OV"~"10n:: f!':;;!"r;:"1~~!"f .. ",;~ "",':-fere ..,r wolle:: 

.) 'Jo .... j ""t' ...... v. .... - ...... :.::,..1; .... ':1 ... ;;:: .......... \..1. ___ ..... ; .. 	 , Q. ~3~]e yoe s°,.re: ;;e·~cti2:ci ?er5:~o;~~~' ~: _,.
·v.;...;. .... 

A. R:ght. 	 ~ beha:f cf A.I.O. Ecld~[gs a~y :~~t!3C: ~c: :~e ~~~~ :~ 
.. Q ~o "01' m~r"0P :f "0:' "ere'" r4. ... ·v ... Y'e r"lf 1.-~""rJ. -..... y ~ : . ..." ..o'~",. -~ .i._ Y :j ,I.;..;: ~ al'c ... v_ l..;~O~, : gas :r:ro~g~ :he ~:1sr:i!"t t~umDer :, ~~!e :'!c::i~. :~j~.b~: : ~~ 
6 t~ec you ~us: toot O~: a lot of my quest:o~s. 6 the !;,~ar:in ~·~t;rbe~ 4 gas we~ls? 
: 1.:.1,04~;;'Je 1 VI;. E"e r ' r'n' e ••.ro'me 'rIoa'c'_ p' e"":"pr?'[,e;;ro'\1"1' ~:.. .... .:.. .. _ ... \,.. ......... 


8 A. Ne?er. 	 'i' " ~as J~.I.C. H:~di:las e'.-~: :2:el~:::': :~.\' C::"'-~.E~.: 
.J 	 ••• 

9 Q. Have you ever heard :he na:;,e jO:i2tna~ Reager 9 \'ina:soeV€I f:or. ~hescosc~:e or ~Or:Er::8r. ~c: :~,2 53_S :: 
~:: (phor:e:ic)? ~Q ~as fro:n ~he :~a:~~:: :'·:;j:ne,er 1/ ~~a[:~~. ~·::~~!:s: = :r :·_s::_~. 

;.. Never. ~~ N~;2be: 4 gas ~·je~ls? ,
12 r~R. KAE=l':SK=: I: r.ight be prono:;jced Reager. ... 

~3 2ave you e':e: heara tha.t "ame? :3 Q.~:J ~:O'.1 !:nC~'i s::y:r.lr.g c~;:-~: :~E ::;r::~ ::.~:-:-~~~ 

'! ,I
_1 TH2 W=TNESS: No. :~ ~, :':(.rtir: lLrrbe= 2 c= ~':a~::!i :'i;';:-l:e: ~ gas i:e~~~: 

~R KJ.,M=NSKI: Sorry. 15 F.. k 
:6 BY NR. PRESERV~.7:: 16 Q. SO, as ~::;u si~ ~e!e :oaay, en be;:;~: ~: ;.. :.0. 

"0'1,·P Y"" Pifer anho"" cea' :lr.'I"ne T" ",Dr; tor ,,~Q. .. ... v"'....... ,",""0 ... __ """. v., .. v .1........... v_ 11 Eoldi::gs, ]0'1 can I t speak at a~~ :b:t:~ [roe ~:'.:~~.: :: ~=5 
~8 maintain the statt:s 0: the r-:artin Number 1, ~he Martin 19 prcd~ced f:cm the :<a~:i;. N~rr.be= 1, :·ic!::~. ::·~:.rt: : :: 
19 Numbe~ 2 or :he Xartin N~;rnDer 4 gas ~;el:? :9 ~·~art~n ~'!umber ~ :\e:ls? 

\'20 A. 	 No. 2) h. ;.0 .. 

0:" '1"!~ ,r 1..... ~.""'~., 1 ,,~hl·<f fJ!~"
21 Q. 	 nave }vu ere. au_nV~.l. ..ea, Vi' ..,ena~_ 0... fl.l.v. 2: Q. Can ~'c;J speak a: a:: re' t~e :Oi~::~ ~a~'~"e:::~ 

,...,... 	 , I ,. •• "' .. 'd' 	 , , .. , .' ~,.. I .. 

(I. nol !ngs, ar.yone to e';e: !:ion I :or tr.e prodt:c::on or gas LL t!lac ;I'ere :r.a:le 0:' oe::a.: :: t:l0S~ ~;'= __ S: 

23 that I 5 gone :hrough t~e l~ar:in Number 1, :he ~!arti:1 Z3 n. :';0. 
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