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STATEMENT OF THE CASE

Gregory Anastas is the sole member and corporate representative of A.I1.O. Holdings, LLC
because A.1.O.’s sole member is Advantage Investments, of which he is the only member.' There
are no employees. Further, Mr. Anastas, did not learn about the lawsuit at issue until 2011. During
the years preceding A.I.O.’s even becoming aware of the lawsuit, individuals purporting to act on
A.L.O’s behalf conducted this lawsuit and answered discovery in A.I.O’s name. Petitioner, Mr.
Kaminski, allegedly communicated with an individual named Todd Pilcher, who apparently held
himself out as being affiliated with A.I.O. During Mr. Anastas’ deposition in September 2011, Mr.
Anastas confirmed that not only was A.I.O. unaware of an ongoing lawsuit until sometime in
20112, he did not authorize individuals to act on A.1.O’s behalf. In fact, Mr. Anastas testified that
he did not even know Todd Pilcher® or who retained Mr. Kaminski as counsel.* The only individual
with authority to act on behalf of A.I.O., including answering discovery and waiving attorney-
client privilege, is and always has been Gregory Anastas.

ARGUMENT
L. A.LLO. Holdings, LL.C, as a corporate client, is the sole holder of the
attorney-client privilege and the only individual with authority to
create or waive the privilege is its corporate representative, Gregory
Anastas.

It is a well-established principle that the corporation holds the attorney-client privilege.

Upjohn Co. v. United States, 449 U.S. 383, 389 (1981). Further, it is also well-known that the

power to waive the privilege is normally exercised by a corporation’s officers and directors.

Commodity Futures Trading Commission v. Weintrab, 471 U.S. 343, 348 (1985). Throughout the

! Deposition of Gregory Anastas, attached herein as Exhibit 1, at 10.
2 Exhibit 1 at 18.
3 Exhibit 1 at 31.
4 Exhibit 1 at 18.



Petitioner’s brief, Kaminski states that individuals “acted on behalf of A.1.O.” However, this is not
factually consistent with the evidence of record. Mr. Anastas, the sole member and corporate
representative of A.1.O., did not authorize any individuals to conduct a lawsuit on A.1.O.’s behalf,
a lawsuit about which A.L.O. did not even have knowledge until years after its inception.’
Irrespective of assertions to the contrary, no individual other than Gregory Anastas has the ability
to create or waive an attorney-client privilege on behalf of A.1.O.
II. Kaminski cannot assert the attorney-client privilege because he has

not provided evidence that the privilege exists, in all its elements, as

required under West Virginia law.

In order to assert the attorney-client privilege in West Virginia, three requirements, as
outlined in State v. Burton, 163 W.Va. 40 (1979), must be met. They are as follows: 1) Both parties
must contemplate that the attorney-client privilege does or will exists; 2) the advice must be sought
by the client from that attorney in their capacity as legal advisor; and 3) the communication
between the attorney and the client must be identiﬁed to be confidential. Syl. pt. 2, Id. “The burden
of establishing the attorney-client privilege or the work product exception, ir all their elements,
always rests upon the person asserting it” (emphasis added). Syl. pt. 4., State ex rel. USF & G v.
Canady, 194 W.Va. 431 (1995). Thus, because Kaminski is the person asserting the privilege, the
burden of establishing its existence rests with him. However, rather than provide such evidence,
Kaminski attempts to flip the burden of proof by claiming that Respondents must provide evidence
that both parties did “not contemplate such a relationship to exist.” Petitioner’s Brief at 6. Without

such evidence, Kaminski fails to positively establish the existence of any attorney-client privilege,

in all their elements, as it pertains to any individual allegedly acting on behalf of A.1.O. Put simply,

5 Exhibit 1 at 18.



Kaminski’s analysis is not in accordance with West Virginia law and should, therefore, be
disregarded.
CONCLUSION

A.LO. is the sole holder of the attorney-client privilege, irrespective of the protestations of
others claiming to act on its behalf. In that regard, A.L.O. is entitled to waive any attorney-client
privilege as to itself and those claiming to act on its behalf. As such, A.L.O. respectfully requests
this Honorable Court find that its disclosure of documents to be an affirmative and proper waiver
of the attorney-client privilege, as it is A.I.O.’s sole right to do so.

Respectfully Submitted,

A.L.O. Holdings, Inc.,

By Counsel.
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