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IN THE CIRCUIT COURT OF
MARSHALL COUNTY, WEST VIRGINIA

1

MITA SENGUPTA, as Personal Representative of the
Estate of Avighek Scngupta,

Plaintiff,

v. ~ No. 14-C-66-H.

| TOUGH MUDDER LLC, AIRSQUID VENTURES, -
1 INC, (d.b.a. AMPHIBIOUS MEDICS), TRAVIS .
-PITTMAN, PEACEMAKER NATIONAL TRAINING
| CENTER, LLC, GENERAL MILLS, INC. and -
GENERAL MILLS SALES, INC,,

" Defendants.

| ORDER DENYING DEFENDANTS' MOTIONS TO COMPEL
 ARBITRATION AND GRANTING PLAINTIFF'S MOTION.TO DECLARE
' ARBITRATION CLAUSE UNENFORCEABLE

" On the 22'“’day of August, 2014, came Plainiff Mita - Sengupta, as Peréonal
chrcsentauve of the Esmtc of Avi thk Scngupta, by her attomeyr.‘ Roben P. Fitzsimmons and

. - Clayton 1. Fttzmmmons of Fntzsxmmous Law Firm PLLC and Robert L. leberl and Edwnrd J
- Denn of Gﬂbert & Renton LLC ‘and, as well, came Defendants, Tough Mudder, LLC
'. Peacemaker National Training Center, LLC; General Mills, Ipc-; and General Mills Sale:s, Inc.;

" by their aitomncys, Samuel D, Madia of Flaherty Sensabaugh & Bonaséo PLLC, Robert N K.élly
of Jackson & Campbell, P.C., and Robert O'Bricn of Niles, Barton & Wilmer, LLP; arddt also
.;:amc Defendant Airsquid Ventures, Inc. (d.b.a. Amphibious Medics) by its atlomeyé, David L.
Simma:g and David L. Shuman, Jr., of Shuman, McCuskey .& Slicer P.L.L.C; as veell as
Defendant "I‘ravisPittman, by his attorney, Karen E. Kx'ah.le of Sicploe & Johnson, PLLE, for a

- hearing on Defendants’ Airsquid Ventures, Inc. d.b.a. Amphiblous Medics and Travis Pittinan,
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Motion to Stay and Compel Arbitration, Motion to Dismiss for Impreper Venue, and
Defendants’ Tough Mudder, LLC, Peacemaker National Training Center, LLC, General
Mills, Inc. and General Mills Sales, Inc.’s Motion to Dismiss for Improper Venue and/or
Forum Non Conveniens, or in the Alternative, Motion to Remove; and Motlon to Stuy this
Actlon and Compel Arbifration, and Plaintiffi's Cross-Mution and Brief (I) Opposing
Defendants'’ Maﬂoas. ’ta ‘Compel Arbitration and (2) Sdppomng Plaintm;'.;- ~Cross-Motion. to
Declare thgﬁrbi(mkioﬁ Cfause Unenforceable.' Having fully considered the pleedings, the
parties' arguments and authorities, other matérials filed by the parties, and the. enlire record
‘l;crci'p, the Court makes the following findings of fact with respect to all motions, aad the
following conclusions of law and order with respect to the crqss-mqtions ‘concerning the

 enforceability of the arbitration clause: | |

- FINDINGS OF FACT

10 This case ariscs from the death of Avishek Sengupta, who was a participant in the
Tough Mudder. Mid-Atlantic event in Gerrardsiown, Berlcley County, West Virginia on April 20, |
2013 (heréinn;ﬁw the "Event").‘ -Mr.'-Scnguﬁtn was a 28-year old -man-wh& drowncd while.
aftempting 10 complete an obstacle that was part of the event and known 83 "Wali&thei'lan."
Avishek Sengupta was on life-support until April 21, 2013, his official date of death.

2. ‘ Plaintiff Mila Sengupta .is Avi’s mother and personal representative of the Estate
of Avishek Sengupta. Mrs. Sengupta instituted the instant civil actmn on Apnl 18, 2014 asserting
that Avi's death resulted from Defendants’ grossly n¢ghgent and reckless failure to follow basic
safety precautions or effectuate a minimally competent rescue.

3. Mis. Senguptu mnl\.es claims against six partws whose alleged neghgcncx. caused

. and/or conmbuted to Avi’s: death: (1~) Tough Mudder, who she alleges to have had primary
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responsibility for participant safety; (2) Airsquid Ventures, who she alleges to have provided
safety personnel and services; (3) Travis Pittman, the rescue diver; (4) Peacemaker National
Training Center, who she alleges 10 have participated in advertising, construclion and perrnitting
of the Obstacle and Event; and (5-6) the two General Mills entities, who she alleges to have
partnered with Tough Mudder to promote and sponsor the Obstacle and the Event. As pled in the
Complalnt. gach Defendant wusw or contributed in some way 10 Av1 s death. _
4. Specnﬁcally, her clmms include Count 1 (Wrongful Dcath), Count 11 (Declarntory L

Relief -~ quhfqmeability of _ Arbitration Clause), and Count III " (Declaratory Relief —

' Uncnfol;cenbility of Waiver). See Complaint, passim.

| - 5. _ Plainiiffs request for a dcclaratory judgment relates to a provision -styled
"Medintion nnd Arbitration" found on page. 2 of a document style.d “Assumption of' Rlsk

" Waiver of Liability, and Indemnity .Agreement Mid-Atlantic Spring — 2013 (herelpaﬁrr the
“Agreement”). ' | _ ' | |

6. | The parties have stipulated for purposes of these motions that the Agreement is a-
me,’éccuratz and authentic. oopy'of 'a'documen'l purpprwdly signed and initialed by Avishek
Sengupta on April 20, 2013, |
. 7. . On the same date that Mrs, Setxgppta ﬁled ihe insﬁmt civil acticm_ (April 18, 20'1'4); A

‘l-)cfchdan't Tough Mudder LLC filed a mmpeﬁng‘demmd for arbi;ration before the American
Arhitration Association ("AAA"), The démand for arsitration identiﬁes the Respondents as Mrs.
Scngupta, her husband (and Av1 5 father) Buon Sc..ngupla, and theu' daughter (and Avi's sxster)
.Pnyanka Sengupta, Tough Mudder s ongmal AAA filing was brought only on behalf of itself.

Tough Mudder subsequently amended its filing to include Poucemaker and the two General Mllls '

Page 3 of 26


http:herem,aft.er
http:Spring.-20.13

., JAN-38-2015 15:54 From:MARSHALLCO CIRCUIT 13048453948 To:304 343 1826 pP.5727

entities as Claimants. Mr. Pittman and Airsquid Ventures are not involved as partics in the AAA
matter.

8. Tough Mudder asserts in its arbitration demand that it is not liable for Avi's death
or, in the alternative; it is immunized from liability by the doctrine of agsumption of risk, by the
contributory negligence of Avishek Sengupta, or by the intervening and superseding acts and
omissions of Airsquid Ventures, LLC (dba Amphibious Medics). See Ex. z to Plaintiff's Cross
Motiaﬁ and Brief at 24 (“Claimants -are. also immunized from any. potential liability to the
Senguptas by'virtue of ... the interven_in'g, sup'crscdin.g. cause arising from the acts and onﬁssi_ons'~
of Amphibious Medics.”). However, Tough Mudde.r‘ did not join Airsquid as a paﬁy to the
arbiteation, nor did Airsquid attempt to j&ih the Maryland arbi.traﬁon‘b;:fore it was stn);éd pcr‘tﬁé

. prior order of the Court. | | | |

9. By letter dated May 9, 2014 to AAA. a copy of which was sent to wunsel for
Défendam Tough Mudder, Mrs. Sengupta’s counsel requested that AAA stay any turther
arbm-anon proceedmgs untit lhlb Court or another Court of competent junsdxcnon could rule .
upon the vahdlty of the a.rbxtmtlon clause and thc arbitrability of this case, “

10, T ough Mudder, by and through lhcu' aucrmeys from Jackson & Campbcll P.C.,
objected to Mrs. Sengupta’s request for a stay, contending that the arbltranon provision is valid
and, if there is an issue as to arbitrability, it should be decided by the urbitrator.

1. The AAA denicd Mrs. Sengupta’s request to stay the arbitrétion proceedingq and
indicated that “int the absence of an agreemem by the pames or a court order staying thig matter,

- the AAA will proceed with the. ndmnmstratlon of the arbntratmn"'
| 12_ Before arbitration can proceed where {as here) arbntrabxlity is d:spulcd 8 court of

: law must delenmne the tIu:eshold question of arbltmblhty. See, e, AT&T Technologzes. Inc v
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Communications Workers of Amer., 475 U.S, 643, 649 (1986) (“a compulsory submission to
arbitration cannot precede judicial determination that the . . . agreement docs in fact create such a
duty”) (internal citations and quotations omitted); Carson v. Giant Food, Inc., 175 F.3d 325, 329-
331 (4th Cir. 1999) (“determination of the arbitration provision’s scope and meuning is for the
court to resotve”) (inernal citation and quotation omitted); State ex rel. Dunlap v. Berger, 211
W.Va.'549, 356, 567 S.E.2d 265, 272 (2002) (“it is for the court where the action is pen_ding"to
decide in the first instance as a matier of law Qhethcr a valid and enforcéablc ‘arbiiratipn
agreement c)_dsts between the parties™).
| 13.  The arbitration provision at issuc ¢ontains no "dclcgaﬁon provision” which might
delegate to the arbitrhtpr the authorify to resolve any dispute about the..enforceability of the |
arbitration provision. . |
14, In response to the denial of her request for a stay of the AAA arbitration, Mrs.
Sengupta filed in this court a 'Motion_ for Temporary kestraining Order seeking to enjoin all
péﬁies from proceeding with arbitratﬁu and té stay the arbitration proceedings wi.th AAA. By' _
Order dated May 23, 2014, this Court grhnted the ﬁnoiipn for a Temporary Restraining Order
pending a hearing on Mrs, Sengupta's accompanying Motion for a Preliminary Injunction,
15.  On June 2, 2014, Tough Mudder and others filed an ac;ioﬁ in the United States
4 District Court for the Northern District of West Virginia, Martinsburg Division, seeking to stay
the proceedings in this Court and to compel arbitration.
16 -On June 3, 2014, a hearing on Mrs. Sengupta’s Motion for Preiiminary Injunction
‘was held and on June 23, 2014, this Hoi;ordble Court entered an Order Granting a Preliminary

Injunction in favor of Mrs. Sengupla pursuant to W.Va. R. Civ, P, 65, prohibiting Defendants
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from procceding with arbitration and staying the AAA proceedings until such further Onder of
this Court or other court of law of competent jurisdiction or until May 23, 2015.

17.  Rather than filing an Answer, Defendants joined issue on Count II of Mrs,
Sengupta's Complaint (Declaratory Reliel — Unenforceability of Arbitration Clause) by filing
motions to enforcc the Arbitration Clause based on the four comers of the Agresment.
Defcndmtg also filed a motion to dismiss on various'ngounds as discussed b;'.lc':w. Accordi;ngly,
al the hearing on June 3, 2014, Mrs, Sengupta’s motion for ﬁrcliminary injunction, the Court

authorized briefing on the issue of arbitrability, based on the four comers of the Agreement
without the benefit of formal discdvcry, (o determine if cnforoeability of the Arbi:tration Clause |
¢an be-determined on an expedited basis. At thiat timc, Mrs. sengﬁpm reserved the right 1o take
dﬁsc_;ovary relaiing to enforceability of the Mbimﬁpn Clause if the Court could not :eéol_vc _
arbitrability in her favor ;)n the present record.

18, Alsoat the.mne 3, 2014 hearing, the Court authorized expedited discﬁeﬁ' by all

parties on the vcnuc-related mouons brought by the Defendants, The Court set a bncﬁng
_schcdule on these mouons aswella hennng date of August 22,2014,

19. On August 22, 2014, the Court heard argument on the pendi‘ng niolions and cross-

motion conccmi;xg arbitrability as well as the pénding motions concerning Venuc;rclaled issues, -
CONCLUSIONS OF LAW

20.  Plaintiff asserts that the arbﬂmtmn c]ause is invalid because, inter aha, (a) it was

procured by fraud; (b) it was obtained wn.hout accurate and I'ull dlsclosure., (©) ls vague,

confusing and unduly complex, (d) was obtained without 4 mceoting of the minds; (e) was one-
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sided and overly harsh; (f) entails high costs that might deter meritorious claims; (g) it is against
public policy; and/or (h) it is procedurally and substantively unconscionable.!

21.  The arbitration agreement at igsu¢ here is contained in a two-page document
entitled “ASSUMPTION OF RISK, WAIVER OF LIABILITY AND INDEMNITY
AGREEMENT” (the “Agreement’). See Ex. 1. That document appears to have been joineod with
a sqcond, one-page document entitled "Entry and Participation Agreement.” Both the two-page

. _Agrbém’em and .the' Entry and Participation Agreement contain numerous sections and
_subsections, nearly all of which arc printed in seven-point font. At five different point.s, Avi's
initials appear,: including four placcs.on'page 2. The Agreement, and the Entry and Participation
Agreemgnt togetﬁer have 2,742 words acrosg tﬁree pages of tiny print. See Ex. 6, Rciliy Aﬁ'.
22 Here, Tough Mudder asked participanis to review, absorb and sccept the
equivalent of a'nine-page legal brief (assuming 300 words per page) written in _77'point font with

~ dense legal language.

In spite of all this, Toi;gh- Mudder.a_lso inserted language at the bottom stating
that -~;_ have been given the opportunity to take this waiver i0 an attorngy of my'cho_osing for lus
or her review prior to the signing of the same and I have choscn not to do so.” Ex. 1 at 2. The
‘Court also not¢§ that the version of the waiver that Avi was presented on the morning of the
event differs in numerous ways from the version that Tough Mudder statcs was downléaded by

Avi on a date several months prior 10 the cvent.

While some grounds raised by Mrs. Sengupta in her Complaint for non-cnfor¢ement of the arbitraticn
clause can be adjudicated based on known information, discovery is needed before the Court can devide
several grounds, such as fraud, Tack of full and fuir disclosure, and unconscionability in the procurement of
the Arbitrotion Clause. See Brown v. Genesis Healthcare Corp., 229'W. Va. 382, 395, 729 $.15.2d 217, 230

- (2012) ("Brown II™) (authorizing discovery to resolve arbitrability issues). That discovery has notyet’
tzken place and therclore the Court does not reach those issucs, _
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23.  Thc Agreement contains three provisions of particular relevance to the ingtant
motions. First, near the top of page two, the Agreement sets forth the "Jurisdiction and
Venue Clause" requiring that any "legal action" be brought solely in a state or federal court in
West Virginia:

Venue and Jurisdiction: | understand that if legal action is brought, the appropriate

state or federal trial court for the state in which the TM Event is held has the sole and

‘exclusive jurisdiction and that only the substantive laws of the State in which the TM

Evcnl is held shall apply.

See Ex. 1at2 (emphas_is added). This clause begins immediately next to a place where Avi was
required to plaoe‘his initials.

24, Second, the Agreement contains, near the middle of page two, the

~ “Arbitration Clause,” which appears to require the opposite of the Venue and Jurisdiction Clause:

Mediation and Arbltrahon- In the event of a icgul issue, 1 agree to engage in good fuith

efforts to mediate any dispute that may arise.- Any agreement reached will be formalized

by a wrillen contract agreement at that time. Should the issuc not be resolved by
mediation, I agree that all disputes, controversies or claims arising eut of my -
participation in the TM event shall be submitted to binding arbitration in accordance

‘with the applicable rules of the American Arbitration Association then in effect. The cost

. of such action shall be shared equally by the parties.
See id. (empha_sis added). The_Arbnratmn Clause is the lagt of four consccutive subsections in
seven-point fonil. Unlike the Venue and Jurisdiction Clause, it has no initials placed next 1o it.

25.  Finally, the Agreement contains on page two the "Indemnity Clause,"
requiring Avi to pay all auoﬁmy's {ees, costs and expenses incurred in any legal action involving
Tough Mudder or any of the other Defendants in this case:

Indémnification Agreement: In consideration of being permitted to participate jn the

T™ event and for other good and valuable consideration, the receipt and sufficiency of

which are hereby acknowledged, I hereby agree to hold harmless, defend and indemnify

Tough Mudder LLC (and the other Released Parties) from and against: 1) Any and all

claims made by me (or any Releasing Party) arising from injury or loss due to my

participation in the TM event; and 2) Against any and all claims of co-participants, .
. rescuers, and othcers arising from my conduet io the course of my participation in the TM
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event. For the putposcs hercof, “claims” includes all actions and causes of action,

claims, losses, costs, expenses and damages, including legal fees and related expenses.

This indemnity shall survive the expiration or sooner termination of the TM event.

See id. (emphasis added).

26.  Avi apparently initialed the Indemnity Clause.

27. On its face (and contrary ta the Arbitration Clause), the Indemnity Clause purports
to require Mrs. Sengupta to pay all leggl fees and related eitpenseé (including AAA filing fees,
arbitrator fees, expert fees, transcripts, constable fees, s?md: ,othqr costs) incurred by every
Defendant, not just in this case but also in the I‘cdcral suit and the Mnry]pnd arbitration iﬁitiated :

- by Tough Mudder, in any arbitration to be initinﬁ:d against Mrs. Sengupta by Airsquid and/or
'ATravis Pittman, and m any proceedings between De;‘endaqts, who-liave already ‘started pointing
' ﬁngcré at caéh other. _

28.  Asbitration clauses are no more and no less, enforceable than any other contract
or pmvxswn. Under the Federal Arbllranon Act (FAA), wntten agreements to arbltrate disputes
mvolvmg interstate commerce "'shall be vnlld lrrevocablc. and cnforccab[c, save upon such
grounds as exxst at law or in equny for revocauon of amy uontract "9 U.S.C. § 2; Brown I, 229
W. Va. at 389, 729 S.E.at 224, "The [FAA] does not favor or clcva:c- arbitration agreemerts to a
level qf importance above all other contracts ... [Fihe purpc;se_ of Congress in adopting it 'was Lo
make arbitration égreexﬁenls as enforceable as other cor;iraqts, but not more so." Dax Ryan
Builders, 230 W. Va. at 286, 737 S.E.2d at 555, qupting Brown v. Genesis Healthcare Cérp.. 228
W. Va. 646, 681, 724 S.E.ZAd‘Z.SO, 285 (2011) ("Brown I").

29.  Where (as here) plaintiff dispules-ﬂ_xé m;ldng or enforceability of an agreement to
arbitrate, there is ;10 policy or presumption in favor of arbitration. See Granite Rock Co. v. -

Teamsters, 561 U.S. 287, 296-303, 130 S.Ct. 2847, 177 L.Ed.2d 567 (2010) (policy favoring
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arbitration does not apply to disputes concerning validity or enforceability of agreement); Noohi
v. Toll Bros., Inc., 708 F.3d 599, 611 n.6 (4th Cir. 2013) (“presumption in favor of arbiration
does not apply to questions of an arbitration provision’s validity™) (cascs cited); Raymond James
Fin. Servs., Inc. v. Cary, 709 F.3d 382, 386 (4th Cir. 2013) (presumption does not apply “where
there remains a question as to whether an agreement even exists hetween the parties in the firgt
place™); Applwd Energistics, Inc. v. New Qak Cup. Mlcls .LLC, 645 F,3d 522, 526 (ZDd Clr
2011), (same)

30. 'fthrhcr an arbitration agrcement was validly formec{, and whether the claims
maintained by the plaintiff fall within the scope of the agreement, are evaluated under state law
principles of contract formation,” State ex reI Richmond American Homes of West Vzrgzma Inc.

v. Sanders, 228 W. Va. 125, 34, 717 S.E. Zd 909, 917-(2011) (cases cited). “Nothmg in the FAA .
'overrides normal rules of contract intetpretation.'" Id. (cases cited). "[T]he trial courtma.y rely
-on general prmclples ol‘ stale contract law in dclcnmmng the enl‘orcwbtlny uf the arbuauon
clause.” /d.- And "[l]f necessary, the tna] court may consider the context of the arbitration clause
within the four comers of the contract, or consider any cxtrinsic c;vxdcncc dcuuhng ihc formation
and use of the contract." /d. .. |

31, * Accordingly, the ﬁnited States Supreme Court has authorizé_-d state ;mms-- o
"oconsider whether ... arbitration clauscs ... ‘are unénfbrccai:le, undef state common law
principles that are not specific to arbitration and pre-empted by the FAA " including gelwrali};
applicablc' contract defenses such as fraud, duress, or uncbnsciénﬁbility See Brown 1l 229 W,
Va. at 390, 729 S.E.d2d at 225, quoting Marme! Health Care Center, Inc. v. Brawn, 563 1.8, —,
1325 €L 1201 1204, 182 L. Ed 2d 42 (2012); Dan Ryan Builders, Inc., 230 W Va, at286 737

S.E.Zd at 555 n.6 (state courts "may void any arbitration clause on any general ground that exists
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at law or in equity for the revocation of any contract, including fraud in the inducemem");
Richmond American Homes of WV, Inc., 228 W. Va. nt 133-34 (samc).

32.  The FAA incomorates principles of state contract law 10 determine whether an
arbitration clause is enforceable. Even without Mrs, Scngupla having received the discovery to
which she is entitled under Brown I, good cause exists on the face of the Agreement for the
Court to hold, as a matter of law, that the Arbntrauon Clause is unenforceable under generally
apphcablu principles of West Virginia contract law

33.  West Virginia courts are "hostilc toward contracts of adhesion thal are

 unconscionable and rely upon arbitration as an artifice to defraud ia weaker party of rights clearly
provided by the common law or statute.” Brown II, 229 W. Va, at 382, guoting Richmond
American Homes, 228 W. Va. at 1292 |

34.  Under the doctrine of unconscionability. a-court will not enforce literal terms ofa. s

. contract having an overall and gross imbalance. harshness or-oppressiveness in its terms: The.
concept of ﬁncéﬁscibnability' is applied flexibly, based on all facts of a pgmiculér case. Brbvm I

. 724 S.E.2d at 2"84.' "Undertaking an analysis of whether a contract témi ié unconscionable
:necessarily involves an inquiry-into the circumstances surrounding the execution of th_é contract

: aﬁd the faime'ss'of the contract as a whole." Brown-JI, 729 S.E.2d at 226-27. "The particular
facts ivolved in each case ‘m'e of utmost importance since éenain conduct, contrects or

contractual provisions may be unconscionable in some situations but not in others." /d.

‘The pre-printed, stondardized, fill-in-the.blank Agresment at issue in this case is plainly.an adhesive
contract. A contract of adhesion is one drafied and imposed by a party of suporior strength that leaves the
subscribing party little or no opportunity to alter the substantive torms, and only the opportunity to adhere

“10 the contract or reject it. A contract of adhesion should reccive greutcr scrutiny than a contract with
bargalned-for terms to determine if it imposes torms that arc oppressive, unconscionsble or beyond the
reasonable expectations of an ordinary person. See Brown J, 228 W, Va. at 683.
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35.  "Unconscionability is an equitable principle, and the determination . ., should be
made by the court.” Brown I, 729 S.E.2d at 227, ""Under Wost Virginia law, [courts] azalyze
unconscionability in terms of two component parts: procedural unconscionability and substantive
unconscionability."” Grayiel v. Appalachian Energy Partners 2001-1, LLP, 230 W. Va. 91, 102,
736 S.E.2d 91 (2012), guoting Brown £, 724 S.E.2d at 285.; Brown I, 729 S.E.2d at 227.

36. "A contract is unenforceablé if it is both procedurally and substantively -
mconscionaﬁle. However, both néed not be present to the same degree. Courts .should apply a
sliding scale in making this determination: the more substzmﬁydly oppressive the contract term,
the less évidence of procedural unconscionability ,is' required to come 10 the conclusion that the
clause is unenforceable, and vxcc versa." Gra;viel, 230 W. Va. at 102, qi:oting Brown I, Syl. Pt
20, | | o

37.  Mutuality is also a significant consideration in determining substantive

- unconscionability.. Brown II, 729 8.E.2d at 228. Moreover, ,"whén an agreement -to arbitrate
i imposes high costs that_ might deter a liiigar}t from pursliing ﬁ claim, a trial court may censider
those costs: in aSon:ssi'ng wixeiﬁéf the .aéreemenf- is s;xbstantively'unconscionable.“ I, 729 3.E.2d A'
at 229, "No siﬁgle, precise definition of substantive unconscionability can be a;rt'i'culatcd bec#uéc
the factors to be considered vary with the conlent of the agreement al issue. Accordingly, courts
sﬁould assess whether- a contract provision is substantively unconscionable on a case-by-case
~ hasis.” Id | |
4: 38. The arbitratioh clause’_ her.e is prt:cedurally and subét_antively mcon;ciomble and
is, therefore, unenforceable, _
39. TA contrﬁcf of adhesion is one drafted and imposcd by & party of supetior sirength

that léaves the subscribing party- little or no opportunily 1o alter the substantive terms, and only
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the opportunity to adhere to the contract or reject it." Syl. Pt, 18, Brown 1, 228 W, Va, 645, 724
S.E.2d 250, overruled in part on other grounds by Marmet Health Care Center, supra.
40.  Here, the Arbitration Clause is plainly a contract of adhesion. It was submitted by
a party with superior bargaining power (Tough Mudder) on a "take it or leave it bagis." While
contracts of adhesion are not per se unconscionable, our Supreme Court has regularly held. that
-they "require greater scniiiny." See, e.g., Dunlap, 211 W, _Va.‘-at 557, 567 S.E.2d at 273; Grayiel,
230 W Va. at 103, 736 S.E2d at 103." In determining whether the mbiﬁation clause is
' pmcedu;}'ally'ﬁnconscionable, a "[flinding that there is an ;:dhesion contract is the beginning of
ihe a.nal_';rsis, not the end of it; what courfs aim at doing is distinguishing good adhesion comrﬁcts
'wﬁiqh should be enforced from bad adhesion contracts whlch should not." Id.
4L An example of a "good adhesion .cc;ntmct" that'.wns found to be enforceable by our
- Supreme Court is discussed in State ex rel. AT&T Mobility v. Wilson, 226 W. Va, 572, 703
' S.E.2d 543 (2010) (AT&T 1) and Shorts v, AT&T Mobilizy, 2013 WL 2995944 (W. Va. No. 11~
* 1649, June 17, 2013) (memorandum opinion) (AT&T /). In AT&T 1and AT&T Il the plzintifls
filed a putative clazzs"azctioh alleging violations of the Consumer Credit and Pr‘qtecﬁori Act. The
: Supme Cdurt upheld the'Circuit Court's all6wémcc of AT&T’s motion to compel arBi.traiion. -
" AT&T 11, 2013 WL 2995944, at *6. In doing- so, the Supreme Court noted that AT&T's
arbitration agrecment was "consumer friendly” and found it con;cionable because: 4.
A. AT&T paid the costs of arbitration;

There were no restriction on remedies available to the claimant;

=

A customer's billing Aaddress determined the venue of arbitration;

!:J.o'

A cuslomer may opt 1o have an m-pcrson hearing, a tclcphonic hcanng. ora
"desk arbxtratxon“

E. AT&T was pret..ludul from seckmg attorney's fees and
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F. AT&T was required to pay the customers either the nrﬁitmtion awnrd or
$10,000 plus double attorney's fees if the award was more than AT&T's last
settlement offer.

AT&T 11,2013 WL 2995944, at *2, n. 3.

42.  The arbitration clause in this case is a "bad" adhesion contract containing harsh
provisions unlike those found enforceable by the West Virginia Supreme Court of Appeals. As
discnssed in greater ‘detail herein, the Arbitration Clause at issue here imposes upon Mrs.
Scogupta drastically harsher terms um; thosc found conscionable in AT&T { and AT&T Il Few,

" if any, of the “consumer friendly" terms contained in-the AT&T arbitration ngrcement exist here.
As suoh, the _subject Arbitration Clause has many unconscionable features fou:ld in
unenforceable “bad adhesion contracts.” -

. 43. Tough Mudder inserted iﬁéconcilable clauses requiring legal disputes 10 go to
court and alse to arbitration. Whether analyzed (a) as a lack of conn.;acl formation, or (b)-
ambiguit; subject 10 ﬁ)e rule of contra proferentem, or (¢) a procedurally unconscionable use of

. deceptive lang'uagé, these incegndilable prow‘risi.Ons precluqe enforcement of' &e Arbiiration
Clause; . | . '- | -

44.  The Venue and ;luri§diction Clau'sé plainly requires "that if legal actién'is brOUéht..
the appropriate state or federal trial court for the state in which the TM Event is held has the sole
and exclusive jurisdiction...."S¢e Ex. 1 at 2, Avi’s initials appear directly adjacent to this clause.
See id (¢emphasis added), It is dxfﬁcult to imagine a clearer case of a participant being told that
any lcgal dlsputus ansmg from the Tough Mudder event would be decided in a Wesl V(rgxma
courtroom.

45,  However, hglf-v_vay down the same page; buried as the last of four

"Other Agreements," the docunient then states that "all disputes, controversies or claims arising
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out of my participation in the TM event shall be submitted to binding arbitration ...,"/d.
(Arbitration Clause). No initials are placed next to this ¢lause. But its words irreconcilably
contradict the flat, unqualified statement in the Venue and Jurisdiction Clause that "if legal action
is brought, the appropriate state or federal trial court for the state in which the TM Event is held
has the sole and exclusive jurisdiction." Id.

46. -This conflict compels two coriélusions. First, A_there"'i_s no basis upon which o
conclude thi;\t Avi Sengupta, when signing this document, “had fonﬁcd aﬁ intént 10 agree o
arbitrate all disputes. To the contrary, his focus was drawn only to the Vente and Jurisciction
Clause, next to which he pla;:cd l{is initials. His initials did not éubsequently appear on the
Agreement until the secubn below the Arbltrat;on Clause. 'l‘ough Mudder ha.s failed to
demonstrate thnt Avi had (or should have hud) any- awareness that the Venue and .lunsdnctlon ‘
Clause dxd not mean exactly what it saxd, or that anything else in fine print in 1heAgreeme,nt

: mnght contradict it. '

47. The language of Tough Mudder’s Agrccmcnt is not. Just ambxguous but utterly
irreconcilable, md therefore the Court finds that no meeting of the minds was formed,

", 48.  Quite aside from Avi's possible .a;warenws' of thesc two clﬁ_uscs, the irreconcilable
conflict exemplifies procedural nncqnscionability;particuiarly when coupled with the known'.
facts involving Avi’s review of the Agreement. As noted above, Tm.:agh_ Mudder has prbdu«:cd no
evidence that Avi ever saw the Agreement in-its present form before it was handed to him just

prior {0 the Event. (Defondants assert that Avi electronically agreed to a an online version of the

3 Under West Virginia faw, it also is relevant that the Arbitration Clausc was inscricd into a consumer
contract; ot a commercial agreemeont, and thersfore the consumer would not have beon expscred to have
the experience or cxpertise to anticipatc the presence of un Arbitration Clausc, It slone the wherewithal 1o

- try ta parse the diffcrences between the Venue and Jurisdiction clause (requiring disputes to go to a West
Virginia coust) and the Arbitration Clause (purporting to send disputes to arbitration). See Brown £, 228 W,
Va. at 681, 724 S.E.2d at 285 (“courts are more likely to find tinconscionability in corisumer ransaciions . .
. than in; contracts arising in purcly commercial scttings involving experienced partics™).
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Agreement; however, that version - even if agreed to by Avi, which is by no means established -
- differed in material ways from the one presented to Avi on the morning of the event.) He was
presented with three pages of dense legal language in tiny, 7-point font. Cumulatively, the
docoments exceeded 2,700 words — the equivalent of a nine-page legal bric[. Avi had no
reasonable opportunity to consult a lawyer, as the documents at issue were provided in a remote
lecation, on a weekend, shonjy before he was to start the Event.

49.  In short, even if 2 skilled zittorney could somehow reconcile the seemingly
itreconcilable Venue and Jurisdiction Clause and the Arbitration Clause, it is impossible to
conccive how a layman m Avi’s sittmﬁon cou}d have intelligently done s0. See Brovfn I, 228 W.
Va. at 681, 724 S.E2d at 285 (“the particular sclling existing during the cer_lﬁ‘act for;naﬁ_on
erucess" and “whether the terms were explained to the ‘weaker party’” are factors relevant o
‘deﬁmimtion of meeting of the minds and procedural uncoaseidnability‘), vacated sub nom on
olher grounds Marmet Health Care Center, supra |

50. Havmg presented the Agreement 10 Avi in cnrcumstances not cunducwe to a
reasonable review, TOugh Mudder exacerbated the suummn through its' formatting deusxons S
when drafting the Agreement. The Agreement’s otherwise deseriptive title (“Assumption of Risk‘,
Waiver of Liabitity, and Indemnity Agreement Mid-Atlamip Spring - 2013;’) makcs no mention
of arbitration. Moreover, Tough Mudder utilized bold print, headings and initials 1o direct
euenlion 10 certuin lorms that it evidently decided were important, Fer example, the headings

preceding clauses entitled "Assumption of Inherent Risics" and "Waiver of Liability for Ordinary

Hrown ] remains good luw in nearly all respects, save one not relevant to this motion. In Marmet Health
Care Center, supra, the United States Supreme Court overturned Brown /, due to the state Supreme Court's
improper reliance on a blanket pmhibuhun againxt pre-digpute agreements 1o arbitrate personal injury
claims agmnst nursing homes, in violution of an FAA requiremem that arbitration agreements be placed on
equal footing with other types of contructs. On remund, the West Virginie Supreme Court offirmed Brown
7 im all respeots save for its reliance on the bianket prohibition, and then remanded ths caso to-the trial court
for ﬂndmgs oonsistem with its opinion. Se¢ Brown I, 229 W. Va. 382
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Negligence” arc printed in larger, more prominent font and are underlined, and initials are
required next to these clanses, However, such attention, detail and emphasis were avoided with
respect to the Mediation and Arbitration clause. That clause does not have ils own larger-
font/underscored heading: and it is inconspicuonsly placed in fine print in the middle of page 2 of
the Agrgement, under a heading entitled "Other Agreements," coming just after legalistic clauses
called “Severability” and "Integration.” Ir_x céntrast- to numerous other provisions in the contract, -
no initials are requi:.'ed io Bc placced ﬁexl to the Arbitration Clause.

S I short, Tough Muddér not only called attention to some clauses, but also
déverwd gttnniion from the Arbitration Clause. See Brown 1228 W. Va.~aAt 681, 724 S.E.2d at _

‘.285 ("fine vprint," "unduly complex comfacti term.s."' "the partiéulansetting,_ c;cisting during the

contract formation process,” and "whether the tcrms vy;zre explained to the 'weaker party™ are
| u;el'evam 0 mc,cting"ol' the minds and procedural unconscionability); .id, ("more likely to ﬁ_nd_
uncoﬁsciouability in consﬁmer transactions . . ..than in comracls arising in-purely commercial
settingé involving cchricnécdpu;ties")..

52, . This situation ~ a layman fnce'd.with ambiéuous- or inconépicuous wording in a -
setting that precludes a faur opportunity to consider and understand the terms of the contract - is
the casence of procedural unconscionability.

53.  "Procedural unconscionability is concerned with inequities, improprieties, or
unfai_rness in the bargaining process and formation of the contract, Procedural unconscionability
involves a variety of inadequacies th,gt result.;z in the lack of a r¢al and voluntary meetiné 6f the
minds of the parties, considering all the circumstances surrounding the transaction.... These
inadequacies ir_xclude, but are not limiled.tq; the age, literacy, or lack of sophistication of a party;

hidden or unduly complex contract terms; the adhesive nature of the contract; and the ranner
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and sclling in which the contract is formed, including whether each party had a reasonable
opportunity to understand the terms of the contract." Brown JI, 729 §.E.2d at 227.°

54. West Virginia is hardly alonc in rejecting arbitration clauses found in an
agreement with ambiguous and irreconcilable provisions, For example, the Montana Suptemc
Court refuscd enforcement of a mandatory arbitration clause where the document, on the one
‘hand, promised that "nothing in this agreement shall construe any limit of Resident's or Owner's

_ inalienable legal rights," while on the other’ hand stating 'tl.tat the pmies'- “are giving vp and
| wajving their right to have claims decided in a court of law before & judge and a jury." Rieh! v.
Cambridge Court GF, LLC, 355 Mont. 161, 170, 226 P.3d --531, 587 (2010). Finding that the
. "Ag,iuement itself never explains how these two provisions are to be rcconciled,; the court
concluded "that the Agreémeni. when considered as a whdle, is ambigtious as to whether Richl

) actually agreed to wa:ve hcr nghts to aceess 1o the courts and a trial by jury whcn she entered-

.into the Agreement," ]d (refusing to enforce arbitration clause)

335. Su‘mlarly, in Mastrobuona v. Shcarsan Lehman Hutton. Im:' ‘514 U.S. 52, 62—63

115 SCt. 1212 131 L.Ed.2d 76 (1995), the Umtcd States ‘Supreme Court applwd conra
proferentem 1o w::slrue‘_an arbitration clause against the drafter, regsomng that the drafter of an
ambiguous afbjtration agreement cannot claim the benefit of the dnubt.creaied by the ambiguity.

u : o .

56.  West Virginia is equally clear on this point. The doctrine of contra proferentem

requires that, "[ijn case of doubt, ti:e constrl;;cti.on_ of a written instrument is lo be taken most

strongly against the party preparing it." See, e.g., Lawyér Disciplinary Board supra, -~ $.E.2d -

3 - Progodural unconscionablility often begins with a contract of adhesion . . . [but] ﬂnding that there is an
adhesion contract is the beginning point for analysis, not the end of it; what courts aim at doing is
distinguishing good adhesion contracts which should be enfotced from bad adhcsion coatracts which
eplmuld not." Brawn A 729 S.E.2d at 228
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., 2014 WL 5032586 (citing Lee, 228 W.Va. a1 487, 721 $.E.2d at 57 (2011) (“*[I]n case of

doubt, the construction of a written instrument is to be tuken sirongly against the party preoaring
“it.* ™). In Richmond American Homes of West Virginia, 228 W. Va. at 140, 717 S.E.2d st 925,

our Supreme Court applicd this rule 1o invalidatc an arbitration clause where inconsistencies in

the agreement intimated a right to bring a "court action." Where (as here) an agreement uses

atﬁb‘ig\;oﬁs-_la.mgqagc suggcéting bblh arghtto file a court action and a mandate to arbitrate, the

Supreme Coun has found such a éomradiétion "muddles the language” and "creates an ambiguity |
in the asbitration provision that, pursuant to well-settled West Virginia contract law, must be

constracd ag'afn_st the draRing party...." /d, 228 W. Va. at 140, 717 S.E. 2d at 924.

57, -. Further, ti'le'lack,of an opt-out provision weighs in favor of ﬁnding the arbizration _
clause proccc_lmﬁlly uncoqiséibnablc; In State ex rel.. Ocwen Loan Servicing, LLC'v. Webste.r,f.232
W. Va. 341, 752 §.E.2d 372, 378 (2013). a loan servicer filed a petition for writ of prohibition to
prevent the Cireuit Court of Kanawha County from c_nfdrcing an order lh'at denied the loan
.sérvicer'é.moﬁt;n to c:ompel* arbitration m tﬁe underlying aﬁtion, in which mortgagors slleged -
violé;i:on's. of t'l'le”Cbnsumhr Credit and Protcction Act. The Supreme Couri granted- the loan
servicer's writ and found the arbitration agreement enforceable. J/d. - In reg&«i 10 the
determination of ptbccdu;'él uizéonscionahilité, the Supreme Court held the arbitration a"greemem'
was valid because it "contained a plainly worded statement, . placed conspicuous]y' above the
signaturc linc in all caps, which advised the [plaintiﬂ"s]. that they could reject the arbitration
agreement and Athe lender “;Q\Jld not refuse 1o complete their loan due to such rcfus:al." Id., 232
W. Va. 341, 752 S.E.?d at 389. Here, the Arbifration Clause contains no similar opt out”

provision, which weighs in favor of finding it procedurally unconscioﬁable.
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58. In addition, the arbitration clause is non-mutual and is, therefore, substaritively
unconscionablc.

59. "Substantive unconscionability involves unfaimess in the contract itself and
whether a contract term is one-sided and will have an overly harsh effect on the disadvantaged
party." Id. "The factors to be weighed in assessing substantive unconscionability vary with the
content of the agrecmcn_t." 1?!. "Generally, courts should consider the commercial reasmiablencss

: of the contract terms, the. pufpose.ﬁnd effect of the terms, the allocation of the risks between the
parties, and public policy concerns.” /d.® |

60. A lack of mutuality — that is, “"an ‘agreement féquiriné arbitration only for the

claims of the weéker party but a éhoioe of forums for the daxms of the stronger party "— is a
- prototypical example of substmitivg. uhconscionability rendering an arbitration clause
unenforceable. See Brm&n 1, '2;29 W. Va. at 393 (cases cited). “'Some courts suggest that
mutuality of obhgat:on is the locus around which substantive mconscmmbulny a::alys:s
revolves."' Id (cases cntcd) "'Agreements to arbm'axe musl contain at least ‘a modxcum of
bnlaterahly' lo avcnd unconscwnablhty " Id. {cases cucd)

61. The lack of mutunhty of the Arbitration Clause in this case is manifest. The

" Asbitration Clause imposecs on Mrs, ‘Sengupta, and only on hcr, a unilatcral obhgaucm to
arbitrate, by its language stating that "I agree to engage in good faith efforts to mediate any
dispute that might arisc. . . ShOuld thé issuc not be resolved by mediation, I agree taat all

diSputeg, controversies, or claims arising out of my participation in the TM event shall be

b For public policy reasons, West Virginia courts strictly scrutinize and scldom (if ever) enforce contractual
provisions cncouraging “inhorently hazardous recreationyl or umusement activities” where (ar here) “a
violation of statutory safety standards or intentional or réckless misconduct or gross negligence” is
involved, Murphy v. North American River Runners, Inc., 186 W. Va. 310, 315 n.6, 412 $,E.2d 504, 510
(1991). Accord Kyriazis v. Univ. of W, Virginla, 192 W. Va. 80, 65, 450 S.E.2d 649, 654 (1994). For the
same reasons, the Court should gcrutinize the Arbitration Clause at issue, to the cx!cnt it cncouragcs such

_uetivitics in violotion of safety smndards
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submitted to binding arbitration . , ." Ex, 1 at 2 (¢mphasis added). While participants likc Avi
were required to affirm their obligation to arbitrate, nothing in the Arbiwation Clause, or
anywhere else in the Agreement, required Tough Mudder or other Defendants to do so. On its
face, the Arbitration Clause is non-mutual.

62.  The unilateral nature of the Arbitration Clause ig consistent with the entire body of

. the Agreement. 'Ihc preamble to the Agreement states (inaccurately) that “THI.SVDO_CUMENT s
. WILL AFFECT YOUR LEGAL RIGHTS AND 'WILL'ELIMI'NATE YOUR ABILITY TO

- BRING FUTURE LEG;‘\L ACTIONS,”"Ex. 1 at 1 (cnfxphasis addi.'fi).. No stét:ement is made that
the document will eliminu.tc Tough Mudder’s or o£hcr Defendants’ ability. to bring future lc_:gal.
actions.”

63. Indeed, me word “1" appears ,ﬁﬂy-sev.e.n ﬁmgs. in cla.u.scs ‘throughout the
Agreement; for example, the Agreemenf purports to impose upon Avi (but notl upon Tough
Mudder or qthe.r Defendants) unilateral obligations of mdemmty payment of attomey’s fees.

-vassumption of risks, waiver of certain types of claims, and numer0u§ other legal _suictup:s that
‘Tough Mudder cannot plausibly arguc o be wm-déd bilatefally or mufually. Any fair feading of
the Agreerﬁent al[c;ws for oniy ‘one conclusion: From start to ﬁnish, it ifriposes only unilateral
obligations on the parliéipam,‘whilc imposing no restrictions on Tough Mudder. Thus, the Com
does not credit Tough Mudder’s argument that t‘he Arbitration Clause, alone among the sections
‘of this unilateral contract, should be read to create mutual obligati on.;;. o |

64. This §asp closely matches the Fourth Circuit’s decision in Noohi v. .Toll.Bras.,

Inc., 708 F.3d 599, 609-10 (4th Cir. 2013), in which the arbitration clausé ip a puréhdse and sale

agreement provided that "Buyer , . . hereby agree[s] that any and all disputes with Seller . . . shall

7 Motably, the preamble docs not date that the Agreemenl will eliminate a porticipant's right to bring any or

oll future legal actions. Subsequent sections of the Agreement suggest that, if it climinatcs any lcga)
actions, it eliminates only those premised upon “ordinary negligence.”

Page 21 of 26


http:thtoUgh01.1t

JAN-38-2915 16:84 From:MARSHALLCO CIRCUIT  13@48453948 ' To:384 343 1826 P.23727

1
.
.
]

be resolved by binding arbitration" and that "BUYER HEREBY WAIVES THE RIGHT TO A
PROCEEDING IN COURT .. ." Despite the blatant non-mutuality, the Seller attempted to argue
that the arbitration clause should be implicitly read to apply mutually to all claims between the
parties. Both the District Court and the Fourth Circuit rejected the concept of implicit mutaality,
with the Fourth Circuit taking special note that "all subject and verb pairings relate to the buyer’s
obligations (i.e., buyer agrees, buyer waives, ete.); nowhere does the provision state that 'Buxer
and Sellér agree,’ or the passive 'it is agreed."™ /d. | -‘
65. | The situation is identical here. The Agreement, from beginning to end, imposes
obligations solely on Avi; neither the Arbitration Clause nor any other provision of the
- Agreement 'purponsv 1o extract any explicit promisc or to imp;ose any express obligation on Tough
Mudder: This Agreement — including the Axbiﬁ‘étion Ciquse — can only be éallcd ‘nonélmutual.
Under Brown I, such mn-mutual arbitration provisions are substantively unconscionablé and
thus unenforceable. "
66 Furthermore, the arbitration clause imposes unconscionably prohibitive costs. |
) 6_7; . Our Supreme Court "noted in State éx rel. Richmond American Homes v. S&(lderé
that when 'an agreement to arbitrate imposcs high costs that might deter a litigant from .pursuing a
- claim, a trial court may consider those costs in assess;ing whether the agreen:xent is substantively -
unconscionable. Brown I, 229 W. Va. at 394. "As e\'zen- the United States Supréme Court has
~ recognized, '[t]he existence of large arbitration costs could preclude a litigmit ..: from eff_emively
vindicating her ... rights in the arbitral foram." Jd, (cases cited). ™[I}t is not.only the costs
-imposed on the claimant but the risk that the -cl;zimnnt may have to bear subsian’tinl costs that ’

deters the exetcise ‘oi? the constitutional right of duc process.™ Jd. (cases cited). "In State ex rel.
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Dunlap v. Berger, [our Supreme Court] held that a trial court could consider the cffect of those
high costs in its substantive unconscionability analysis." Jd.
Provisions in a contract of adhesion that if applied would impose unreasonably
burdensome costs upon or would have a substantial deterrent effect upon a person
seeking (o enforce and vindicate rights and protections or to obtain statutory or
cormnmon-law relief and remedies that are afforded by or arise under state law that
exists for the benefit and protection of the public, are unconscionable; unless the
court determines that exceptional circumstances exist that make the provisions
conscionable. In any challenge to such a provision, the responsibility of showing
‘the costs likely 16 be imposéd by the application of such a provision is upon “he
‘party challenging the provision; the issue of whether the costs would impose an
unconscmnably impermissible burden or deterrent is for the court.
Id., quoting Syl Pt. 4, Dunlap, 211 W.Va, at 551 567 S.E.2d at 267.
68.  In this case, the Arbitration Clause provides that "[t]hc cost of such action shall be
_shared equally. by the partics.” See Ex. 1, Bven if i it were so, in order for Mrs. Scngupta to
prosecute her claims for the vﬁongful death of hcr ‘son, she would be rcquin:d to pay huge - .
upfront foes to the Ametican Arbitration Association ("AAA “) sunply to be hem'd
. 69. Fu-st AAA charges filing foes on sliding scale that increases thh the size oi‘the' :
plaintif*s damages and demand. Where (as here) the dnmages and demand exceed $10,000,000,
AAA charges a "base fee" somewhere between $12,800 and $65,000, See AAA Standard Fee
-Schtdulc Ex. 4 at 40. 8 AAA also charges a "ﬁnal fec" of $6,000. See id. Thesc fees b'c-ome
non-refundable once an arb:trator is appointed or, cven 1f no arbitrator is appointed, 60 days after
.paymeut. See id.
70.  In addition, Mrs. Sengupta will be rcspohsiblc for the arbitrator’s fees, which
- rangc from $360 10 $500 per hour, as wcll as AAA’s administrative fees for other services. Many

of these additional fees must be déposited in advance, See id. at 38 (“Arbiwator compensation is .-

$ Wheru.(as here) the “amount of claim" exceeds $10,000,000, AAA charges a minimum “Basc fec of
512,800 plug .01% of the arnount above $10,000,000, Fee Cappcd a1 $65,000" See AAA Standard Fee -
Schedule, Ex, 4 at 40.
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not included in this schedule.”); Denn Aff,, Ex. 3. Given the number of parties and witnes:ies, as
well as the complexity of the factual issucs and claims, an arbitrator would likely spend hundreds
of hours on this case, at a cost of tens of thousands of dollars or more to Mrs. Sengupta, sinply to
get a ruling on the merits. In Dunlap, supra, thc West Virginia Supreme Court cited numerous
cases in which arbitration clauses were deemed unconscionable and therefore unenfor:eable
-based on ¢osts fat smaller than thosc at issue here. Sse Dunlap. 21 l W. Va, at 565-566
71. That is only the beginning of Mrs. Sengupta’s financial exposure. What r augh
-Mudder purports to give in the Arbitration Clause (i.e., costs “shall be shared equally™), it mkcs .
away with a one-sided Indemnity Clause, which imposcs a non-mutual obhganon on Mrs.
Sengupta "to hold harmless, defend and indemnify Tough Muddcr LLC (and the other Released -
Pames) from and against; 1) any and all claqns made by me (or any Releasing Party) wrising .
‘ frém injury or loss ciue to my participation in the TM event; and 2) Against any and all -claims of |
‘co-participants, rcscuers, and others zmsmg from my conduct in the course of‘ my particxpauon in
. the T™ event." See Ex. l.
72.  The indemnity Clause spcclﬁcally "mcludc[es] Icgal fees and related expenses.”
See 1d Thus, 1f Mrs. Sengupta is compcllcd to arbitrate, she will be exposed to 4 claim for
Defendants’ attorney’s fees, costs and damages in’the arbitration,’ more than doubling her
exposure. Cf. Brown‘ I, 229 W. Vau, at 394 ("[I]t is not only the ¢osts imposed on thé ¢laimant
but the risk that the claimant may have to bear substantial costs that deters the exercise of the
constitutional right of due process.™). Finally, she would need to rei'ﬁlburse Tough Mudder for
all damages she recovers. The 'combinatior.l ol the Arbitration Clanse and the Indemnity Clause

clfectively provide that Mrs. Sengupla can recover nothing at arbitration.
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73.  Because the Arbitration an Indemnity Clauses place non-mutual and potentially
ruinous costs upon participants, thcy would have a substantial deterrent effoct .upon not only Mrs,
Sengupta but all other persons seeking fair compensation for injuries.

74.  Cumulatively, these elements of procedural and substantive unconscionability, as
discussed hereinabove, render the arbitration clause unenforeeable and compel an order rejscting
the arbitration clause.

ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, it is a.ccordmglv
OR])ERED 1hat Defendan(s'Atrsqmd chures, Inc. d.b.a. Amphiblous Med:cs and
Travis Pl#man, Mm‘mn fo Stay and Compel, Arbilmtion is'denied as sot fOrt.h herein. It is further
ORDERED that Defendants’ Tough Mudder, LLC, Peacemker Nationat T raining
Center, LLC, General Mlls, Inc. and General Mills Sales, Inc.’s Mation to Dismiss for |
. Impmper Venue and/or Forum Non Conveniens, or in the Alternative, Motion to Remwc'
and Motion io Stay this Acuou and CampetArbIrratlou is demcd with respect to the motion to
stny'this acﬁnn and compel nrbitration as set forth herein, It is further
" ORDERED that Plaintiff’s Cross-Motiori and Brief (1) Opposing Defendaiits’ Motions
to Compel Arbitration and (2) Supporting l’lalatz_'ﬂ"’s Cross-Motion to Declare the Arbi!_ralion
Clause Unenforceable is bereby Agrantec.l and lhai the Arbitration Clause at issue is
A .u;ienfofccable- It is further

'ORDERED that all cxceptions and objections are noted and preserved, It is further

ORDERED that an attested copy of this Order shall be sent to all' counsel ofrec‘ord;
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ENTERED THIS 7 day of __~J ANUATs
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