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I.N THE CIRCUIT COURT OF 


MARSHALL COUNTY. WEST VIRGINIA 


MIT A SENGUPTA. as Personal Representative of the 

Estate ofA vishek Sengupta, 


Plaintiff, 

v. No. 14-C-66-H" 

TOUOH MUDDER LLC. AIRSQlJlD VENTURES, "" 

INC. (d.b:a. AMPHIBIOUS MEOfeS). TRAVIS " 


"PITTMAN, PEACEMAKER NATIONAL TRAINING 

CENTER, LLC, GENERAL MILLS, INC. and" 

GENERAL MILLS SALES, INC., 


" " DefcDdanCs. 

" ORDER DENYING DEFENDANTS' MOTIONS TO COMPEL 
ARBITRATION AND GRANTING PLAINTIFF'S MOTION TO DECL~ 

ARBITRATION CLAlISE UNENFORCEAB"LE 

"On the" 22nllday of AugliSl. 2014, "came Plajntiff Mita "Sengupta. as Personal 

Representative of the Estate of Avishek Scngup~ by her attorneys, Robert P. fit.zsimm~ns "and 

Clayton "J. "P'itzSimmons of Fi~immons Law Firm PLLC and "Robert J. Gilbert and &hvard. J. 
" ~I 

"Oem ~f Gilbert & Renton LLC,and, as well, Cftm~ Defendants," Tough Muddcr~t.LC; 
" " 

Peacemaker National Training Center, LLC; General Mills. Tnc_: Md General Mills Sale;I, Inc.; 
" " 

by their attorneys, Samuel D. Madia of Flaherty Sensabaugh & Bonasso PLLC. Robert N Kelly 

of Jac~on & Campbell, P.C., and Robert O'Brien of Niles, Darton & Wilmer,LLP; tlnd also 

can'lc Defendant Airsquid Ventures. Inc. (d.b.a. Amphibious Medics)" by its" anomeySy DfLvid L. 

Shuman and David L. Shuman. Jr., of Shuman, McCuskC:Y & Slicer P.L~L.C; as well as 

Defendant Travis" Pittman. by his attorney, I<4\~en E. Kahle of Slcpto~ & Johnson, PLI.C', for a 

hea.,ill.Q" on Defe"d(lnt~" Ainquid Ventures, Inc. d.b.a. Amphihlt)1I$ Medks Qntl Trav.is Pittman. 

(0009797o-l ) 
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Molion to Stay ahd Compel Arbitration, Motlon to Dismiss /01' Imprope.r Venue!, and 

Defendtlnts' Tuugh Mudder, ,LLC, Peacemaker National Training Center, L,LC, General 

Mills, Inc. and General Mills Sales, Inc.'$ Motion to Dismiss for Improper Venue .Ind/or 

Forum Non Conveniens. or III the Alternative, Motion to Removej and Motum to SillY tlris 

Action and Compel ArbltratiQ1I, and Plaintiff's Cross-MI)tion ond arle! (J) Opposing 

Defendants' Motlon6 to Compel A.rbltration alt.d -(2) Supportllll plaintur~·Cross-MOIlon 'to .. . . 

Deelare' the. 'Arbil,ailt1~ Clause Unenforceable. 1·la$s fully considered the, pl~ading$, the 

parties' arguments and authorities, other IIlllterinls filed by the parties, and the, ,cnl.ire~rd 

'herei'n, the C~un makes the following findings of fact with respect to all m.otions, a'ld the 

following con.e;lU$ions of law and order' with rospec~ ,to the cros:s-motioDS concerning tbl: 

enforceability of the arbitration clause: 

,FINDINGS OX FACT 

-I.' This ca.qe ariS~8 from the death of A vishek Sengupta.. who was' a participan1 in tbe 

Tough Mudder, Mid-Atlantic event in Oerratd~own. Berkley County,Wcsi Virginia on AJlril 20, 
, , 

2013 (hereinafter the "Event"). Mr. 'Sengupta was a 28-year old man ,who drowned while, 

attempting to complete an obsta.cle that ~as part of the: event andkriown as "W211INhe' J.II~.·I 

Avishek Sengupta was on iife'support until Aprii21. 2013, his official date ofdeath. 

2. Plaintiff Mila Sengupta is Avi's mother and personal representative of the Estate 

of Avishek,Sengupta. Mrs. Sengupta instituted the instant civil action on April 18, 2014 ~:,erting 

that Avi's death resulted. from Defendants' grossly negligent and reckless failure to follow basic 

safety precautions or effectuate a minimally oompetel~t rescue. 

3. 'Mrs. Sengupf.ll. mokes claims against six parties whose alleged Ilegligcn~ caused 
, , . 

and/Of contributed to Avi's, death: '(1) Tough Mudder, who she alJeges to have, had primary 
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responsibility tor participant safety; (2) Airsquid Ventures t who she alleges to have prv)vidl:d 

safety personnel and services; (3) Travis Pittman, the rescue diver; (4) PeaC(';maker N:ltional 

Trainitlg Centert who she alleges to ha.ve participated in advertising, coo$trucLion and permitting 

of the Obstacle and Event; and (5-6) the two Genm-al Mills entities. who she alleges to have 

partnered with Tough Mudder to pronlote and Spt"lllsor the Obstacle and the Event.. As pled in the 

Complaint. each Defend~l caused Qr.co~tribulcd fn some way to Avi's death. 

4. Specifically, her claims include Count I (WrongfulOeath) .. t01~llt II (Oeclaratory 

Relief - UnenibrceabUity of Ar~itradon Clause). ·and .Count lU· (Declaratory Relief -

Uncnforceability at-Waiver). See Complainl,.,Passim• 

. 5. . Plaintiff's request for .ft declaratory judgment tclalcs to a pruvHion ·styled 

"MediAtion ad Arbitration" foUJid on..page 2 of a d~cument styled "Assumption of.Risk, 

. Waiver of Ljabm~, and Indemnity .Agreement Mid-Atlantic Spring.- 20.13" (herem,aft.er the 

"Agreement"). 

6. The parties have stipulated ·for purposes of these motions that the Agreement is a . 

true,· accurate and authentic. copy ofa docume~l p~rt.cdly signed WldinitlaJed by Avishek 

Seng\1pta on April 20, 2013. 

. 7.: On the same dale that Mrs. Sellg:upta fIled the instant ci'Vii action (April t 8,2014), 

Defendant Tough Muddcr LL<; filed a competing· dem~d for arbitration before the American 

Arbitration Association ("AAA"). The demand for arbitnUion identifies 1h:e Re~ndents 8S Mrs. 

. Sengupta, her husband (and Avi's father)aijon.S.cngup~ and ~eir da.ughter (and AvPs sister) 

Priyanka Sengupta. Tough Mudder's original AAA filing·waa brought only on . behalf ofitself. 

Tough Mooder subscqut..-ntly amended its filing to include Peaocmaker and the two General Mills 
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entities as Claimants. Mr. Pittmll11 lInd Airsquid Venture:; are not involved a.'!I parties in the AM 

matter. 

8. Tough Mudder asserts in its arbitration demand lhat it is not liable for Avi·~. death 

or, in the alternative; it is immwlized from liability by the doctrine of assumption of risk. by the 

contributory negligence of A vishek Sengupta. or by the intelVcning and superseding nets w\d 

omissions of Airsquid VentlU'es,LLC (dba Amphibious Medics). See Ex. Z to ,Plaintiffs Cross 

Motion Imd Brief at 1f 24 \'Ch~imants ,are also immunized from any POl~liitl, liability to th~ 

S~ngupta5 by virtue of ... the intervening, superseding, cause arising from the acts' and omiS8io~ , , 

of Amphibious Me~ics"'). However, Tough Mudder did not join Airsquid as' a patt)' lo the 

arbitratiOri, nor did Airsquid attempt to join the Maryland nrbjtration~rore it was stay~d l)erthe 
, .. 

, prior order of the Court. 

9. By'leuer dalcd May 9, 2014 to MA. acopy of whh::h wa.q senL to counsel for 

Defendant Tough Mudder. Mrs. Se.ngupta"S counsel requested that AM stay any ~~her 
. . ~ 

arbitration proceedfug~ u.i:triJ this Coun or anQther Coutt, of competent jurisdiction could rule 

upon the validity ofthe arbitration clause find the arb~tnt.bilityorlbi5 case. 

10. T()ugh Mudder. by and through thtiir attorneys from 'Jackson &. Campbell. p.e., 

objected. to Mrs. Sengupta's request for' a stay, contending thtlt the orbitrationptOviirion b vaIid 

and. ifthere is ~n issue as to arbit:rnbflity. it ShOlild be decided bylh~ arbitrator. 

11. The AAA ocnicd Mrs. Sengupta's request to'5t~y the ~bitration proceedings and 

indicated that "in the absence of an agreement by the patties or a oourt orde~ staying this ma.uer, 

, the AAA wHl proceed with the :administration of the o.rbitration/' 

12. Befol'e arbitratIon can: proceed where (as here) arbitrability i~ disputed, Ii ClJurt of 

law must delennine, the threshold quesli~Jn of arbitrability,: 'See, e.g., AT&-TTechnologies. Inc, v. 
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Communications WQr~r.)· uf Amer., 475 U.S. 643, 649 (1986) ("a compulsory submission to 

arbitration cannot precede judicial determination that the ... agreement docs in tact create ;uch a 

duty") (internal citations and quotations omitted); Carson v. Giani Food, Inc .• 175 F .3d 3Z~. 329.. 

331 (4th Cir. 1999) ("determination of the arbitration provisiont~ scope and mCflning is ior the 

court to resolve") (intenlal citation and quotation omitted); Slate ex reI. Dunlap v. Berge,., 211 

W.Va. ·54~. 556, 567 S.E.2d 265, 272 (2002) ("it is tor the coUrt where the actjon 1s pen~l.ing to 

decide in ~e first instance nsa matter of law whether a valid and enforceable arbitration 

agreement exists ~tweeJl the partie::t"). 

13. The arbitmti~n provision at issue contains no tld~legation provision" which might 

delegate to the orbitriuor the authority to resolve any disput:c ,about the. enforoeability of the 

arbitration provision. 

14~ In response t~ the denial of her request for a stay of the AAA arbitration, Mrs. 

SengUpta iilC(nn this court aMotion for Temporary Restrl;lining Order: seeking to enjoin aU 

parties from proceeding with arbitration and to stay the arbitration proceedings with AAt~. By'. 

Order dated May 23, 2014. this 'Court granted th~ Mo~ion for a l"enworary Restraining Order 

pending ah~ring on' Mrs. Sengupta's accompanying Motion for a Preliminary Injullction. 

IS. On June 2. 2014, Tou~ Mudderand others filed an Action in the United States 

~istrict Court for the! Northorn District of West Virginia, Martinsburg Division, seeking to stay 

the proceedings in thhJ Court and to compel at\litration. 

16.00 June 3. 2014. a hearing on Mrs. Sengupta's Mo*ion for Preliminary Injunction 

was held and on June 23. 2014. this Honorable Court entered an Order-Granting a Preliminary 

Injunction in favor of Mrs. Sengupta pursuant to W.Va. R. Civ•. P. 65, prohibiting Defendants 
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from proceeding with nrhitration and staying the AAA proceedings until such further Older of 

this Court or other court oflaw of competent jurisdiction or until May 23, 201 S. 

17. Rather than tiling nn Answert Defendants joined issue on Count II of Mrs. 

Sengupta's Complaint (Dedilratory Relief - Unenforceability of Arbitration Clau.~e) by tIling 

motions to enforce the Arbitration Clause based on the four comers of the Agre.~ment. 

Oefendan.. also filed a mot;ion to dismis~ on° various ~oundsas discussed below. Accordingly> 

al Lhe hearing on June 3, 2014, Mr~. Sengupta·os motion for preliminary injounction, the Court 

o authQrized briefing on the issue of arbitrabilityp bas<;d on the four comers of the Agrc!Cment 

without the! benefit of formal discovery. lo determine If enforCeabilitY of the Arbitration ';::Iausc 
o 0 0 

ocan be·detennjned on an oexpedited basis. At tliet time, Mrs. Sengupta reserved the right·J.o take 

discovery relating to enfo~bil1ty of the Arbitra~~n Clause if the- Coul1 could not resoly~ 

arbitrf1:bility in her favor on the present fe~rd. 

18. Also at the 1une 3, 2014 hearing, the Court autho~d expedited discoveryb), all 

o parties on the venue-related motions brought by the Defendants. ihe Court set a briefmg 

schedule on°these motions as well D. hearing date ofAugust 22,2014. 

19. On' Aug~st 22. 2014, the Court hew argument on the pending motions and cross

m~tion concerning arbitrability as well as the periding motions cOncerning venue-related is:sues. 

CONCWSIONS OF LAW 

20. Plaintiff asserts that ~~ arb~trationc1aU$e is invalid because, inter alia, (a) it was 

procured by fraud; (b) itO was obtained without flCc~te and full disclosure; (c) is vague. 

confusing and unduly complex; (d) was obtained without a mCclin& of the minds; (e) was one-
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sided and overly harsh; (f) entails high costs that might deter meritorious claims; (g) it is against 

public policy; and/or (h) it is procedumlly and sub8ta.ntively tIDconscionable. I 

21. The arbitration agreement Elt issue here is containod in a two-page document 

entitled "ASSUMPTION OF ruSK, WAIVER OF LIABILITY AND INDEMNITY 

AGREEMENT' (the "Agreement"). See £x. 1. That document appears to ho.ve beenjoinod with 

a second, one-page document entitled "Entry and Participation Agreement." Both the two-page 

. Agreement and the En.,try and P~cipation Agreement contain numerous sections and 

. subsections, n~arly 011 of which are printed in seven-point font. At five different points, Ayi's 

initials appear .. including foUr places on page 2. The Agreement, ftlld the·Entry and·Participation 

Agreem~nt together have 2,742 words across three pag03 oftiny print. See Ex. 6, Reilly Aft: 

22.· Here~ Tough Muddcr asked participants to review. ab~rb and accept the 
. . . . 

equivalent of a rnn.e.page legal brief (assuming 300 words per page) written in .7-point fottt with 

denseleg~~8ua8e. 

In spite· of aI.I this, To,:,gh Mudder ~so .inserted 1lll1guage at the bottom $lating 
. . 

that· "I hav~ been .given the: opportunity to take this waiver io an attorney of my choosing for his 

.or her review prior to the signing of the same and I haw chosen not to do so." Ex. 1 nt:l.. rhe 

·Court al30 notes that the vcrsion of the waiver that Avi was presented on the morning ·of' tbe 

event differs in numerou,q ways nom the version that .Tough Mudder statCI:S was downloaded by 

Avi on a date several months ·prior 10 the evenl. 

Whilo 1I0mo grounds raised by Mr.$. Sengupta in her Complaint for non-enforCQrucm of the arbitr&ticn 
clause can be: adjudic;atcd based on known infonnatklll. disc:ovcry J5 needed bofore the court can d~llde 
severa): grounds, such as fruud, lec~ of full and fair dilCIDlIurc, and unconscionability in the proc\IfCn\ctu or 
dIe Arbitration Clause. Sf!1! Brawn 11. Glmf!!li,c HealihCfirfl Corp., 229·W, Vii. 3$2, 395, 729 S.I$..2d 217.230 

. (2012) ("Brown II") (authorizing discOvery 10 resolvc arbitrablllty issues). That discovery haS not )11:1· 
taken plm:r:: lind Ihe:n::fcm= the Court dOC$ nul n::ach thOllCl i55UC;S~ 
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23. The Agreement contains three provisions of particular relevance to the instant 

motions. First, near the top of page two, the Agreement sets forth the "JurisdicLion and 

Venue Clause" requiring that any "legal action't be brought solely in a state or federal C(lurt in 

West Virginia: 

Venue and Jurisdiction: I understand Ulal if legal Qction is br(JIIgh~ the appt'Opriat~ 
stme 0,. federal tI';al coul'lfor the slale in widell the TM Eve,,' is held hu 'he sole and 
"exclll$/vejllrisdictionam! th.atoilly the substantive laws oftbe state in which the TM 
Event is ~Idshall apply"' ' 

See Ex~ 1 at 2 (emphasls added). This clause begins immediately next to EI place where Avi was 

required to place'his initials. 

24. Second. the AgtUmen~ contain~J n~ the micidle of page two, the 

"Arbitration Clause," which Appelm! to require the,opposite oftho Venue and Jurisdiction Clause: 
. ". 

Mediation and I\rbitration: In the event ofa legal i:s:suc, 1 a.gree to engage in good faith 
efforts to mediat.c any dispute that may arise.-' Asly agreement reaohed will be fonnalized 
by a written contraCt agreement at that time. Should the issue not be resolved by 
mediation, I nine IlltIt all dupUtu. controveniea 01' cltl.imaarismg out,of1IIJ1 ' 
pat1klpllllon ,lit th~ TMei1slUshaU besubmitted to blnditrlf arbitration in,DCCO~dancc 
-with the applicable rules oi'thc American Arbi:ttation Association then in effect. The cost 

, ofsuch action s~1 be shared equally by the, parties. 

$ee Id.' (emph~is added). The,Arbitration Clause is the l~t of foUl' consccutive subsections in 

seven-point fool. Unlike the Venue, and Ji..Irisdiction Clause, it has no initials placed nexno it. ... . 

25. Finally. the Agreement contains on page two the "Indemnity CI.ause." 

requiring Avi tu pay all attorney's feCI), costs and expenses inc\lI'ied in any legal action involving 

Tough Mudder or any of the other Defendants in this CIl$C: 

IndemnifieAtioD,Agreement: In cOnSidera~on ofbei~ permitted to p8l'ticipal"; in the 
"1M event and for other good and val uabJe consideration,' the re~ipt and $ufficienc), of 
which ate her~by acknowledged, 1 herebJi agl'ee to /wId hQrmless,defend and indemnify 
TOllgli Mudder LLC (und tht: oilier Released pQrties)from and Qgain.st: 1) Any alld all 
clJllms,made b, me (01' any Releasing Party) arising/rom injury 01' losl due to my 
participation in the TM eVent: nnd 2) Against any and aU claims of co-participants, 
re8CUt.-TS, and others arising from my conduct in the course of my participation in lht~ TM 

Pagc80fU 
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event. For the purposes hereof, "claims" includes aU a.ctions a.nd causes ofaction, 
claims, losses, costs, expelues and danwges7 including legalf~es lind related expe.Uts. 
This indemnity shall survive the expiration or sooner termination ofthe TM event. 

See id (empha~is added), 

26. Avi apparently initialed the Indemnity Clause. 

27. On its face (and contrary to the Arbitration Clause), the Indemnity Clause purports 

to require Mrs. Sengupta to pay all legal fees and rel,ated expenses (including AAA filing fees. 

IU'bitralOr fees, expert fees, transcripts,' constable 'fees,' and ,other costs) incurred by every 

Oef~dant, not just in this cose but also in tbe federal suit and the MmylDDd arbitration initiated 

by Tough Mudder. in any arbitration to be initiated aga.inst Mrs. Sengupta by Alrsquidandlor 

'Travis Pittman, and in any proceedings between Defendants. who have already 'started pClinting 

fingers at each olhcr. 

28. Arbitration clauses are no more. and'oo less, enforceable than any other COJlIra.ct 

or provision. ~nderthe Federal Arbitration Act (FM), Wrinen agreements to arbitrate dispUtes 

involving, interState comm~c "'shall be vaH,d, irrcvoe:able, and eriforceab(e~ save upon such 

uounds as exi6t at law or in equityfoi revo~ation of any cOntract.'" 9 U.S.C~ § 2; Br~wn 11. 229 
. . . . 

, , 

W. Va. ot 389, 729 S.B.at 224. "The [FAA] does not favor or elevate arbitration agreemerts to a 

level of impOrtance above' all 'other contra.cts ... rfjhe purpose, of Congress in adopting it 'was lO 

make arbitration agreements 88 enforceable as other contracts. but not more so.f,. Dar. Ryan 

Builders. 230 W. Va. at 286, 137 S.E.2d at 555, quoting Brown v. Genesis HeaJlhcare Corp.. 228 

W; Va. 646, 681, 724 S.E.2d2:;O, 285 (2011J("RrownJ''). 

29. Where (as here) plaintift' displnesthe making or enforceability ofan agreement to 

arbitrate, there is no policy 'ar pre,sumptioD in favo~ 'Of arbitration: See Granite Rock Co. v. ' 

Teamsters, 561 U.S. 281, 29~303, 130 S.Ct. 2841, 177 L.B<l.'2d 561' (2010) {policy favoring 
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arbitration does not apply to disputes conc~rning validity or enforc~ability of agreement); Noohi 

v. Toll Bros., Inc., 708 F.ld 599, 611 n.6 (4th Cir. 2013) epresumption in favor of arbi1ration 

does not apply to questions of an arbitration provision' 9 validity") (CWICH cited); Raymond .James 

Fin. Servs., Inc. v. Cary, 709 F.3d 382,386 (4th Cir. 2013) (presumption does not apply "where 

there remains a question as to whether an agreement even exiSl<i hetween the parties in the firS1 

place"); Applied· Energfslics. Inc. v. New Oak Cap. Mkts .•. LLC, 64S .F.3d 522. 526 (2nd Cir. 

2011)(same) .. 

30. "Whether an arbitration agreement was validly formed, and whether the 1~laims 

~tained by the plai.nlifffWl within the scope of the agreement, IU'e evaluated. understate law 

principles of cOntract formation. II State ex ~el. Rlthtnon4 .1mertcan Homes ofWest Virginkl,. Inc. 

v. $anders. 228 W. Va. 125.34. 717 S.E.2d 909, 917(2011} (cases cited). "Nothing in the FAA 

'overrides normal rules of contract interpretatjon.'" ld (cases cited). "[T]he trial counmay rely 

·on genercll princip1esQf slate contract Jaw in ~clcnnining. the enforceability. oEthe aibi".ratiQn 
. . 

clause. n Id.· And, II[i]f necessary, the trial court may consider the context of the arbitration clause .. .. " 

within the four com~ of the contract. or consider my cxtrinsic c::vidence detailing the:: fonnadon 

and use of the contract."ld. 

31. . ·Accordi~gJY, ·the United States Supreme Court has authori~ state. courts· to 

Dlconsider whether ... arbitration clau!Scs ... are unenforceable:. under state common law 

prfuciplw ~t ate not specific to arbitration and pre-empted by th~ FM'" including generally 

applicable contract defenses such as fraud, duress, or lI;Ilconscionability. See Brown Ii, 229 W .. 

Va. at 390, 729 S.E.c;12d' at 225, qU()ting Marmet Health Care Center, Inc. v. Brown; :563 U.S. -, 

132 S. Ct. 1201, 1204~ 182 L, Ed. 2d42 (2012); Dan Ryan Builde.rs. Inc•• 230 W. Va. at 286,737 .. . 

S.E.2~ at SSS 0.6 (state courts "may·void any. arbitration. clause Qn any ~eneral groundrhat exiSTS 
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at law or in equity for the revocation of any contract, including fraud in the inducement"); 

RichmondAmeric(Jn Humes QjWV, Inc., 228 W. Va. nt 133-34 (same). 

32. The FAA incorporates principles of state contract law to dClennme whether an 

arbitration clause is enfbrccllble. Even without Mni. Sengupta having received the disco\'ery to 

which she is entitled under Brown If. good cause exists on the fa~ of the Agreement tor the 

Court to hold, as a matter of lnw. th~t the Arbitration Clause is unenforceable under generally 

applicable prlDciples ofWesl Virginia· coniract law. 

33. West Virginia courts are ''hostile toward contracts of adhesion that an: 

. unconscionable and rely upon arbitration as an atlificc to defraud a weaker party ofrigh~ cl¢D.t'ly 

provided by the common law or statute." Brown II, 229 W. Va. at .382. quoling Rich~{Jnd 

American Home.s. 228 W. Vo. ot 129.:t 

34. Under the doctrine of unconscionability. a·court will not enforce literal terms ofa .. 

contract having on overall and gross imbalance, harshness or·opp~ivenCS8·in its terms; The 

wncept or unconscionability· is applied flexibly, based on all facts of a patticular case: Brown I, 

. 724 S.E.2d at 284. "Undertoldng on analysis of. whether a conuact term is. unconscionable· 

necessarily involves an inquiry· into the circumstances surrounding .the execution of th.e Ct)ntraet 

and the faimest; of the contract as a ·whole." Brown11, 729 S.E.2d at 226.27. "The particular 

facts ulvolved in each case w'e of utmost importnnoe since certain conduct, contre.cts or 

contrBctualprovjsions may be unconscionable in some situations but not in oth~rs.n It! 

'I'he prc:-prinlqd. swndardi7,r;d, IiIl-ill-the-bliuUc Agreement at issue in this case is plainly. an adhesive 
(:Ontrucl. A controct ofadhesioll. is one draftod and. imposed by a party ofsuperior $tr"eI\Sth thal·1eavos the 
lIubscribin& partyUttle or no opponunity to alter tho substantive tcmIs. and only the opportunity to adhCrt:l 

. to me contract or reject it A contracl of Ildhesion should rccl:ivc grl:lI.la ICrulioy Iban aCOnUllcl wilh 
bargalnod-for tenni; to detennine- if it impasei lantls thllt an: opprc.ssivc:. I,Inconlcionu.blc: or beyOnd lhl: 
J'c:asonable: ~p~lillions ofnn o~dinmy person. Sec Brown I. 228 W. Va. at 683. . 
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. . 

35. "Unconscionability is Iln equitable principle, and the: detcn'nination ... should be 

made by the court." Brown II. 729 S.E.2d at 227. "'Under Wost Virginia law. [courts] n::lalyze 

unconscionability in terms of two component parts: procedural unconscionability and substantive 

Wlconscionability.''' Grayiel v. Appalachian Energy Partners lOOI-D. f,LP, 230 W. Va. 91, 102, 

736 S.E.2cJ 91 (2012). quoting Brown 1, 724 S.E.2d at 285.: Brown IL 129 S.E.2d at 221. 

36. "A contract is unenforceable if it is both procedurally and substantively . 

unconscionable. However, both need not be present to the same degree. Courts should apply a 

sliding scale ·in making this detennination:· the more substantively oppressive the contract term, . . 

the Jess evidet1Cle of proceduml unconscionability .is required to come to th~ oonclusion &hal lhe 

clause is Wlenforccablc, and vicC versa." OrQ)'iei, 230 W. Va. at 102, quotilJg Brown 1, Syl.· Pt. 

20. 

37. Mutuality is also a significant consideration in detennining substantive 

unConscionabtJity.. 8row~ 11, 729 S.E.2d at 228. ~oreoVer, "when Magreementto arbitrate 

imposes high costs that might deter a litigant from pursuing a claim, a trial coun may ctnsidor 
.' . . 

. . .. '. '. . . .. ,'. .
those costs In assessing whether the agreement IS substantively unconscionable." Td., 729 :i.B.2d. 

at 229. "No single, precise definition ofsubstantive unconscionabmty can be articulated because 

the factors to be consi~ered vary with the contenl ofthe agreement al issue. Accordingl~J courts 

shQuld assess whether a oontl'llct provision is substantively unconscionable on a cB.~e-by~case 

ba-;is." ld 

38. TIle arbitration clause here is procedurally and· substantivel,y unConscionatJe and 

is, therefore, unenforceable. 

39. "A contract of adhesion is one drafted and imposed by a party o~ superior s1.rength 

that leaves the subscribing party little or no opportunity LO after the substantive terms. and only 
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the opportunity to adhere to the controct or reject it." SyI. Pt. 18.• Brown.l, 228 W. Va. 64·S, 724 

S.E.2d 250, overruled in part 011 other grounds by Marme.t Health Care Center, {)·upra. 

40. Here, the Arbitration Clause is plainly a contract of adhesion. It was submitted by 

a patty with superior bargaining power (Tough Mudder) on B "take it or leave it bllsis." While 

con1t8ClS of adhesion are not per se unconscionable, our Supreme Court has regularly he.ld that 

. they "requite· greater scrutiny." Sec, e.g., Dun/ap, 211 W, Va. Ilt 557,567 S.E.2d at 273;·G...ayie/i 

230 W, Va.~t 103; 736 S.E.2d al 103.· In determining whelher· the arbitration clause is 

. procedUr~ly ·Unconsc:iona~le, a "[f]indingthat there is an adhesion contrACt· is the beginning of 

the analysis, not the end of it; what courts aim at doing is distinguishing good adhesion contracts 

·which should 1?e enforced from bad adhesion contracts which should not." Jd. 

41. An example-ofa "good adhesion.contract" that was found to be enforceeble by our 

. Supreme Court is discussed in State t!X rei. AT&..T Mobi/iljl v. Wi/son. 226 W..Va. 572. 703 

... S.E,2d 543 (2010) (AT&Tl)nnd Shorts 11. AT&T.Mobility.2013WL 299S944(W. Va. No. 11. 

·1649. June 17. 2~13) (memQrandum opinion) (ATqc1" II), In AT&T 1 and AT&T/I. the plaintills 

filed a putative class action nlleging violations of the Consumer Credit and PrQtcctlon AC1. The 

Supreme Court upheld the Ci.rcuit Court's allowance .of AT&T's nlotion to compel arbhratton... 

.AT&T /1, 2013 WL 2995944. at "'6. In doing. so. the Supreme . Court noted that AT&T's 

arbitration agreement was "consum~r friendly" and found it conscionable because: 

A. AT&T paid the costs ofarbitration; 

B. There were no restriction on remedies available to the claimant; 

C. A customer's billing addr~8 determined the venue of arbitration; 

D. A cuslOmer may opt to. have <:Ul in-person hcarin~ a tcJ~phonic hearing. or a 
"d~sk arbitrati<m"; 

E. AT&T was precluded from seeking attor:ney's fees; a.lld 
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F. 	 AT&T was required to pEl}' the customers either the arbitration awnrd or 
$10,000 plus double attorney's fees if the award was more than AT&'I~s Ia.st 
settlement offer. 

AT&T11,2013 WL 2995944. at C<2. n. 3. 

42. The arbitration clause in this case is a "bad" adhesion contract containing harsh 

provisions unlike those fOlmd enforccable by the: West Virginia Supreme Court of Appeals. As 

discussed in greater· detail herein, the Arbitration Clause at issue here imposes upon. Mrs. 

Sengupta dri$ticaIly harsher terms than those found conscionable in AT&Ti and AT&T II .. few; 

- if any~ of the Itconsumer friendly" terms contained in the AT&T arbitration agreement exist here. 

As suCh, . the _subject Arbitration Clause has many unconscionable featwes fOU.:ld ill 

unenforceable "bad adhesion C<)ntracts." 

43. _Tough ~udder ins~ ii'J'eiconeilable cla.~~es requiring- legal disputes to go to 

court -and Il~D to arbitration. Whether ana1~d (a>. as a la~k _of contract formation. or (b)

ambiguity subject to the rule of-contra prOferentem. or (c) a procedurally tn}CODSCionable use of 

deceptive langUage. these irrec<?ncilable provisions preclude enforcement of the ArbilrdLiun 

C18use;- _ 

44. The Venue and- Jurisdiction Clause pl~dnly requires "that iflcgaJ action is brought,_ 

the appropriate state or fede~1 trial court for the state in which the TMEvCll~ is held has the sole 

and axclusiJ:.e ;urisdiction...;"See E~.l at Z. Avi's initials appear directly adjacent to this clause. 

See id (emphtl$i~ added). It is difficult to imagine a cluarer case of a participant being told that 

-any legal disputeS-ariHing from the Tough Mudder event would be decide~ .in a West Virginia 

courtroom. 

45. However, half-way down the ~ame page, buried as the lasf of four 

"Other Agreements." the doeu.tnent then states that "an disputes, controversies or claims :msing 
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out of my participation in the TM event shall be submitted to binding arbitration ,., ,"Jd. 

(Arbitration Clause). No initials are placed next to this clause. But its words irreconcilably 

contradicl the flat. unqualified statement in the Venue and Jurisdiction Clause that "iflesa) action 

is brought, the appropriate state or fede~al trial court for the state in which the TM Event is held 

has the sole and exclusive jurisdiction. II ld. 

46. ·This conflict compel!:! two conclusions, F~.there· is no basis upOn which to 

conclude that Avi Sengl.l.p~ when signing this docUment. -had formed an int~nt 10 agree to. 

arbitrate all disputes. To the contrary, his focus was drawn only to the Venue and lurisciction 

qause. next to which he placed his initial!!. His initials did not subsequently appeal' on tlle 

Agreement until the sectibn below the Arbitration. ClauSe. 'l~ouQh Mu~der has failed to 
. . . 

demonstmte that Avi hnd (or should havehlid) any awareness that th6 . Venue and Jurisdiction . 
. . 

Clause did not mean exactly what it said, or that anythi11g else in flne prinl in lheAgreemeni . .. . 

. might contradict it. 

, 47. The language of Tough Muddcr'5 Agreement is not. just ambiguous but uneriy 

irreconcilable, and therefore the Court flndsthat.no meeting of the nlinda was fonned,' 

'. 48. Quite aside front Avi's possible awareness ofthosc two clauses, the irreconr;ilable 

conflict exemplifies procedural unconsoionability. -particularly when coupled with the known 

facts involving Avi'a review ofthe Agreement. As noted above, Toug" Mudder has produf~ed no 

evidence that Avi ever saw the A~ment in'its present form before it was. handed·to him just 

prior tothe·Evenl. (Defendanls assert th~ Avi electronically IIgreed to a an onJine version of the 

Under West Virginia taw, it abo ill rclc:vunt \hal th~ Arbitration CIIIUlC was insmc" into II conSIIIJICl' 
oonltllCt, ·hot a commercial agr~ont, and tboroforc.nho consumer would not have bOon expected to have 
tho experience or expertise to antieipatc Utc:pn:sc:ncc.: oran ArbitrationC~u5e:; It:l nlone: the wh~ilhlll to 

. I.r)' to parse d\c dUferc:ncca betwecn the Venue IUld Jurisdiction olQWic (req.uiring disputes to go to Q W~St 
Vltxi~la COW1) an4 the Arbitration.ClauH(purporting to send disputes to arbitration), See Brawn 1, '~28 w. 
Vi. at 681. 724 S.E.2d IU 235 ("courts are more likely to find unc:oJ1seionability in consumer tJ"Msactions .. 
. than 1n,c(mtraCtf arising in purely commcrcial scttings involving cKpc:riencod putties"). 

Page 15 of2(j 

http:flndsthat.no


JAN-30-2015 16:00 From:MARSHALLCO CIRCUIT 13048453948 To:304 343 1826 

Agreement; however, that version -- even if agreed to by Avi, which is by no means established· 

- differed in material ways from the one presented to Avi on tho morning of the event.) H~ was 

presented with three pages of dense legal language in tiny. 7-point font. Cumulatively, the 

docmnenUl exceeded 2,700 words - the equivalent of a nine-page legal brief. Avi had no 

reasonable opponunity to consult a lawyer, as the documenls at issue were provided in a l'emote 

location, on a weekend, shortly before he was to stan the Event. 

49. In short, even if a skiUed attorney could somehow reconcile the seemingly 

irreconoi1oble Venue and Jurisdiction Clause. and the Arbitmtion Clause, it is impOssible to 

conceive how a la~an in Avi's situation could have intelligently done so·, See Brown l, 228 W. 

Va.. at 681, 724 S ..E:2d at 285 ("the p8rticuiar selling eXisting· during the co~tract fonnado" 

process" Bnd "whether the terms were explained to the 'weaker party'" Dre factors relevant to 

detenniDation ·of meeting, of the min~ and procedural unconscionability). vacated sub nom on 

o/her grounds, Marmet HeQlth Care Center, supra. 4 

50. Having presented the Agreement to Avi in circumstances nol condueive to a 

reasonable review, Tough· Mudder exacerbated the situation through its· formatting decisions 

when dm~ng the Agreement. The Agreement's otlierWi~c d~criptivc titl~ ("Assumption of rusk, 

Waiver of LiabilitYt and Indemnity Agreement Mid-Atlantic Spring - 2013',) make::! no mention 

of arbitra.tion. Moreover, Tough Mudder utilized bold print, headings and initials to direct 

atlepli()n to certain lctmsthat it evidently decided were imponant. For example, the beadings 

prooeding clauses entitled "Assumption of Inherent Risks" and "Waiver of Liability for .Ordinary 

OFOWIf J n;rrilljns good Illw in nearly ali respects, save aile not relevant 10 this motion. In· Marmet H,!allh 
CQI't1 Center, SUPTQ, the United States Supreme Court overtumcdBrown I. due to the state Supreme Court's 
improper ~1i8nco on 1'1 blanket prohitJiliun asainlll pre-dispute aereemenbllO- arbirratc personalinjw:; . 
claim!: agaiftll nursing homes, in violation of un FAA requlremem that or~ltratloll. agreements be pIeced on 
cqu~l footins with other types orc:ontnu::ll!. On remand, 1111: WestVir8inia Supreme Court affirmed Brown 
I in DlI·~p~llI ~Qve ror its reliallce on the blank~t probibition, and thefl remanded tbo 01lS.0 totf\o t(i.'ll court 
for findings consistent with it$ opinion. Scc Brown IL 22~ W. VB. 382. . 
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Negligence" arc printed in larger, more prominent font and are underlined, and initials are 

required next to these clauses. However, sllch attention, detail and emphasis were avoided with 

respect to the Mediation and Arbilnllion clause. That clause dOes not huyc its own larger

fonllunder3cored heading: and it is inconspicuously placed in fine print in the middle of pnge 2 of 

the Agreement;. under a heading entiLled "Other Agreements," coming just after legalistic clauses 

called "Severability" and ·'Integration." In contrast to numerous other provisions in the contract . 

no initials are required to be pJaced next 10 the Arbitration Clause.. 

. S I. In short, Tough Mudder not o~ly called attention to some clauses, but 0180 

diverted attention fr~m the Arbitrauon Clause. See B~own I, ·228 W. Va.· at 681. 724 S.E.2d at 

.285 ("fine print," "unduly cOmplex. cont.:act terms, ""the particular. settinS; exi91ing during the 

contract formation proce.qs.tI and "whether the terms were eXj)lained to the .'weaker party"'- are 

relevant to m~ctiD.g ·of the minds arid procedural unconscionability); id ("more likely tD fi.nd 

unconscionability in consumer transactions· ....than in contracts Brlsing in purely commercial 

settinp invoJvjng cx:periencodparties")•. 

52. 'This situation - a la.yman faced. with ambiguous Or inconspicuous wording in a . 

setting the.t pre;cludes a fair opportunity to considor and undeIStWld the terms of the contract - i~ 

the cSl:Ience uCpruCedural unconscionability. 

53. "Procedural unconscionability is concemed with inequities, improprieties, or 

unfairness in the bargaining process and formation of the contract. Proc~dural unconSCionability 

involves a variety of inadequacies that results in the lack of a real and voluntary meeting of the 
. . 

minds of the parties, considering all the circumstances surrounding the transaction.... · These 

Inadequacies include. b\l1 are not limited.to, llwage, lilt:mcy, or lack of sophistication ofa party; 

hidden or unduly complex contract tenns; the adhesive nature of the contract; and the canner 

Page17of16 

http:limited.to
http:proce.qs


To:304 343 1826 JAN-30-2015 16:02 From:MARSHALLCO CIRCUIT 13048453948 

and getting in which the contrnct is formed, including whether each ptu1y had a reasonable 

opportunity to \Uldcrstand the terms of the contract." Brown lL 729 S.E.2d at 227.' 

54. West Virginia is hardly alone in rejecting arbitration clause~ found in an 

agreement with ambiguous I1Ild irreconcilable provisions. For example, the Montana Supreme 

Court refused enforcement of a mandatory arbitration clause where the document, on the one 

'hand, promised that "notJUng in lhis itgreement shal1.con..~e anY,l~t of Resident·s or {}\-.,ner's 

inalienable legal rights,'" whi1~ (:in the other' hand stating that the parties "ore giving up and 

waivins their right to have claims decided in a court of law before a judge and a jury." Riehl v. 

C~mbrldge Court GF,UC, 355 Mont. 161, 170,226 P.3d581, 587 (2010). 'Finding that the 

..A~ent itself never explains h?w th~ two provisionS are to'b,e reconciled," the court 

conciudcd "that the Agreemen~ when considered asa whole, is ambiguous as to whether lUehl 

, actually agreed to waive,her rlghts to access 10 the COurtS and a triaJ by jury when she entered 

,into the Agreement;" Id. (rcfu$ing to enforce arbitration , clause). 

55. SunUatl)" in Mastrobuollo v • •~hearson L~hman HUlton, Inc.,' 514 U.S. 52, 62·63, 

115' S.Ct. .1212, 131 L.Ed.2d 76 (199S).thc United States 'Supreme Court applied dontra 

pro/el'entem to construe:an arbitration c1ause against the dr!,fter) reasoning that the drafter of an 

ambiguous arbitration agreement cannot cl~ ~e benefit of the dnubtcreated by the ambiguity., 

Id. 

,56. West Virginia is equally clear on this point. The doctrine of contra profim:nlem 

requires that, "[i)n c~e of doubt, the construction, of 'a written instrum~nl is to be taken most 

strongly against ,the party preparing it." Sec, e.g., Lawyer Dlsciplin(J.ry Bourd supra, ~~ S.E.2d·~ 

Pnxlcdural \lnconscionablllty often'begins with a contract of B.dh~sion ... [but) f1ndiog that there is illl 
adhesion contract,ls the beginning point fot analysis, not the end of it; what courts aim at doins is 
disling\llshing good adbcs,lon contracts'which shou.ld be enforced ('rom bad adh,csion COftb1lc;tS which 
$h(JUtd nol." Brown If, 729 S.B.2d at 228. 
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., 2014 WL 5032586 (citing Lee, 228 W.Va.. at 487, 721 S.B.2d at 57 (2011) ('''[I1n c~se of 

doubt, the construction of a written instnIJnent is to be ttlkcn sLrongly against the party pre?nring 

. it.' '')).In Richmond American Homes of West Virginia. 228 W. Va_ at 140, 717 S.E.2d E.t 925, 

our Supreme Court applied this rule to invalidate an arbitration clause where inconsistencies in 

the agreement intimated a right to bring a "court action. II Where (a.q here) an agreement uses 

anlbiguous.laf!.g~o suggcSting both a right to file a court action.and a mandate tQ arbitrate~ the 

Supr~e Gourthas found such a contradiction "muddles the langunge~' and "creates an ambiguity 

in the arbitration provision that, pursuant to well-settled WC8t Virginia cQ~tract law, mustbc; 

construed against the drafting party ... ." [d, 228W. Va. at 140, 717 S.E. 2d at 924. 

57. . FUrther, the·lack.ofan opt-out provision weighs in favor offmding the arbbation 

elause pruccdW1ill), W1conscionablo~ In Slate e;f rei. Oew.n Loan ~ervicing, LLC p, WebSltir,'232 

W. Va. 341,752 S.E.2d 372, 378 (2013). a loan serVicer fued a petition for writ ofprohibition to 
. . 

prev.ent the Cifcuit Cuutt of· ~awha Col:IIIty from u.nforcing an order lhatd~ed the loan. 

servicer's motion to compelaroitration in the underlying action, in which mortgagors alleg~d . 

vioJinions. of the Cons~r Credit and ProteCtion Act. The Supreme Court granted· the loan 

servicer's writ Wld .found the arbitration agreement enforceable. Id.· In regard 10 the 

detennination of procedw-al m,consoionabUlty~ the Supreme Court heldtlte arbitration a~tement . 

was valid because it "contained a plainly worded statement •. placed conspicuously· above the 

signature line in all caps. which advised the [plaintiffs] that they Qou14 reject the nrbitrntion 

agreement and the lender w()uld nol refuse to complete their loan due to such refusal." Id., 232 
. . 

W. Va. 341, 752 S.E.2d at 389. Here, the Arbitration Clause contains no ·similar opt oul 

provision, wh~ch weighs in favor of tinding it p~cedurall)' unconscionable. 
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58. In addition, the arbitration clause is non-mutual and i5, therefore. substnr,tiveJy 

unconscionable. 

59. "Substantive unoonscionability invulvcs unfairness in the contract itself and 

whether a contract tenn is one-sided and will have an overly harsh eft'ect on the disadvantaged 

party." Id liThe faotors to be weighed in assessing substantive unconscionability vary with the 

content Qfthe a8rcement." Id "Generally, co~ should consider the commercial reasonableness 

. of the cOnttact terms. the pufposeand effect ofthe termS. the aIJ0c8tion of the risks between the 

partics~ and·public· policy conccrns," fd. fi 

60. A lack of mut~ty - that is, Rlano.gn:Cn1cnt requiring arbitration only fOr the 

'claims of the wenker party. but a: choi~ of forums for the claims of the stronger party "- is i. 

. -	 

prototypical example of substantive. ~conscionability rendering an arbitration ."lau.se 

unenforceable. See RI'Qwn II, .229 W. Va. 81393 (cases cited). "'Some courts· su88~:t that 

mutuality of obligation is the loous around which sUbstantive ~ooflS(:i()nabillty analysis 

revolveS.... Jd. (cases cited). '''Agreements to arbi~. mUSl contain at least 'a mOdiC1JID of 

bilateral~ly'IO avoid' UIicon~ionability.'·' ld. (cases cited). 

61. 	 The la.ck of mUtu81ity of the Arbitration Clause in this case is manifest 1'he 
-	 . 

. ' Arbittation Clause itnposes on Mrs. Sengupta, and only on her. a unilatciaJ. obJigal.ion to 

arbitrl.\tc, by its language stating that "1 ag,,,e to engage in good faith efforts to mediate any 

dispute that might arisc. . . Should the issue not be resolved by mediatiun, 1 agf't!e uat ~l 

disputes, controversies, or claims arising out of myparOcipation in the TM event shall be 

" 	 For public policy reasons. WOst Virginia courts strictly scrutinize and seldom (lfovor) enforce ~ntr'detual 
provisio!U eneoumging "inb"creutly hll?.ardOI.lIl rl;lf;reation"l or um,,"mcnt activitictl" where (all here:) Co" 
violatlol! ofstatutory safety standards or intentional or reckleSs misconduct or gross negligence" is 
involved. Mu,.phy.v. N()I'lh Amtl';ca" R/w;, Runners. inc.. I·SI). W. Va. 310. )'1' n.6. 412 S.c.leI :;04. 510 
{l991).Accol'd Kyrlazl" v. Unlv. o/W. Ylrgtnla. 192 W. Va. 60, 65, 450 S.E.2d.649. 654 (1994). Jlorthc 
same reasons. the Court should IIcrutinizc the Arbitnltion Clause at issuC!, to the extcn~ it encourages such 

. \lCti"itics in "iolntl~n ofsllfety stuidards. 	 . 
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I • 

submitted to binding arbitration I , _" E:x:, 1 at 2 (emphasis added). While participants like Avi 

wert required to ~ffinn their obliga.tion to arbitrate, nothing in the Arbitration ChlUS¢, or 

anywhere else in the Agreement, required Tough Muddct or oilier Defendants to do so. On it.~ 

face. the Arbitrdtion Clause is non-mutuaL 

62. The Wlilateral nature of the Arbitration Clause is consistent with the entire bJdy of 

o the AgrcemenL ~ preamble to the Agreement states{i~urately) that "THIS DOCUMENT. ,; 

. WILL AFFECT YOUR LEGAL RlGHTS AND °WTLLEL'MINATE °YOUR ABILITY TO 

o BRINO°FUTURE LEGAL ACTIONS." Ex. 1 at 1 (emphasis added). N~ statement is made that 
o 0 

the document will elimilmte Tough Mudder's or other Defendants' ability. to bring. future lc:;gal 
• 0 

actions.7 

63. lndeed, the word Ill" ajJpearsflfty.seven times in c)au.,-;es °thtoUgh01.1t tile 

Agreement; for example, the Agreement purports to impose upon Avi (but n~~o upon Tough 

Mudder or other Defendants) unilateral obligatiOIl$ oof indemnity. payment of attorneY':i fees. 

assumption or risks, \Yaiver of cenain types .of claims, and numerous other legal strictures that 

Tough Mudd~ eannot plausibly argue 10.be worded bilaterally or muluaUy. Any fair reading of 

the Agreement allows for ontyone conclusion: From start to finish, it imposes only unilateral 

obligati0IlS on the partiCipant, while impo~ng no restrictions on Tough Mudder. Thus, the Court 

doe$ not credit Tough M\ldder's argument that the Arbitration Clause, alone among the suctions 

o of lhi~ unilateral contract, SllouJd be read to create m\rtual obli8lltions. 

64. This case closely matches the Fourth c:ir~uil'sde<,ision in Nooh; v. Toll Bros .• 

Inc- 708 f.3d 599. 609-10 (4th Cir.2013), in which the arbitration clause in a pw-chaSe and sale ' 
o 

agreem~l provided that."8uyer •. _hereby agrec[s] .that any and all disputes with Seller ... shall 
. . ". 

Notably, the proamblc ~ nof:$1II1e lhlll. the Agreement will eliminate a participont's riShl to bring any or 
all future legal aetions. S",bscquent sections ofthe Agreement SUSSe$t that, if it eliminates any legal 
actions. il ~liminatClS only those premised upore"ordinary negligence." 

o 0 
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, ' 

be resolved by binding arbitration" and that "BUYER l-lEREBY WAIVES THE RIOHT 1'0 A 

PROCEEDING IN COURT, , ,n Despite the blatant non-mutuality, the Seller attempted to argue 

that the arbitrntion clause should be implicitly read to apply mutually to all claim~ betwe~n the 

parties. Both the District Court and the fourth Circuit rejected the concept of implicit mutuality, 

with the Fourth Circui{ taking special note that "all subject and verb pairings relate to the blJyer's 

obligations (i.e~, buyer agrees, buyer waives,etc.): now~ere does the provisi~n state Utat 'Buyer 

and Seller a8re~,' or the passive 'it is agreed.''' ld. 

65. The situation is identic.lil here. The Agreement, from beginning to end, imposes 

obligations soiely on Av1; neither the. Arbitration Clause nor any other prov~5ion. of the 

.. Agreement purpons to extract any explicit promir:sc or to impose any express o~ligation on Tough 

Mudder. This Agreement - including the Arbitration CJ~e - can only be called non~mutual. 

Under Brown. I~ such non-mutual arbitration provisions are substantively unconscionable DQ.d 

thus unenforceable. . 

'66. Furth~orc~ the arbitration clause imposes unconscionably prohibitive costs . 

. 67. .·Our Suprcmc= Court "rioted in State ex rei. Richmond Ame,.Jcan Homes v. S,.nders 

that when 'an agreement to arbitrate imposes high costs that might deter a1itigantfrompu~uing a 

claim, a trial court may consider those costs in assessing whether the agreement is substarltivcly . 

unconscioMble,'" Brown II. 229 W. Va. at 394. "As even the United States Supreme CO\1l't has 

. recognized. '[t]he existence of large arbitration costs could preclude a litigant .. ~ from effe(;tively 

vindicating her ... rights in the arbitral forum.'" Id (cases cited) .. '''[J]t is nQt only the ·.costs 

imposed on lI'ie claimant but the risk that the ·cltilinont may have to bear substaritial costs that 

d~tc::rs the 'cxerc~of the· constitUtional tight of due process.'" Jd. (cases cited). "tn State ex rei. 
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Dunlap v. Berger. [our Supreme Court] held that a trial court could consider the cftbct of those 

high cosls in its substantive Wlconscionabilily analysis." Id 

Provisions in a contract of adhesion that if applied would impose unreasonably 
burdensome costs upon or would have a substantial deterrent effect upon a p~rson 
seeking (0 enforce and vindicate rights and protections or to obtain statutory Or 

corrunon-li.1w ~liefand remedies that are afforded by or arise under state lav. that 
exists for the benefit and protection of the public. are unconscionable: unless the 
court detonrunes that exceptional circumstances exist that make the provisions 
consc~onable. In any eh~lenge to such a provision, the reSpOnsibility of showing 
the costs likely to be impOsed br. the application ofsuch a provision is upon ·.he 
. party ob81lenging the·provision; the issue of whether the costs would impose an 
Unconscinnably impennissible burden or deten-e.nt is for the court. 

/d. quoting Syl. PL 4, Dun/ap. 211 W.Va. at 55], 567 S~E,2d at 267, 

68. In this case. the AI:bitration Clause provide~ that "[t1he cost ofsuoh aotion shall be 

. shared equally. ~y the parties." See Ex. 1. EVen if it. were so, in order for Mrs, Sengupta to 

prosecute ·her elaims fo~ the wrongful death of her· :iOn. she would ~ required to pay.. huge: 

upfront. fees to thc American Arbitration Association (MAAA") simply to be hen. 

69. First. AM charges filing fees 011 a sUdinsscale that inCl"eases with the size of.thc· . 

plaintiff's damages and demand .. Where (&Shere) the damages and demand exceed $10,000.000. 

AAA charges a "base ~ee". somewherebel~ecn $12,800 and $65,000. See ~S~~d ·}t·ee 

·Schedule, Ex. 4.at 40.8 . AAA also charges a,ifinal f~" of $6.000: See id. These fees b·~me. 

non~refundable once an arbitrator is appointed or, even jf no arbitrator is appointed .. 60 days after 

payment. See id. 

10. In addition.,· Mrs. Sengupta will be responsible for the arbiui1tor's fees. which 

range from $300 to $SO() per hour. as well as AM's adnUnistrative fees tor other services. Many 

of these additional fees must be deposited in advance. $(1(1 id at 38 ("Arbitrator conlpensotion is .. 

. . 
Where (ftshcrr:).lhe"runoulltofc1aim" exe~d5 SI0,000.000. AAA charges a minimum."Basc fcc: or 
$12,800 plus .01'M;ofthc amount abOve $10,000,000. Fee Cupped at $65,000." See AAA Standard I~ce 
Schedule. Ex•.4 at 40. 
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not included in this schedule."); Denn Aff., ll:x. 3. Given the number ofpartics and witnes:.es, as 

well as the complexity of the factual i~SUC$ and claims, an arbitrator would likely spend hundreds 

of hours on this case, at a cost of tens of thousands ofdollars or more to Mrs. Sengupta. ;t'imply to 

get II. ruling Qn the meriLf. In Dun.lapt i)·upru. the West Virginia Supreme Court cited numerous 

cases in which arbitration clauses were deemed unconscionable and therefore unenfort~eable 

based on Costs far smaller than 'those at issue here. SS6 Dunlap. 211 W. Va. at 565·S6~. ,. .. . 

71. nUlt is 'only the beginning of Mrs. Sengupta's finanoial exposure. What Tough 

'Muddcr purports to give in the Arbitration Clause (i.e.• costs'''Shall be $hared equally")., it takt::5 

away with a (Jne-'~id~ Indemnity Clause. which' imposes a non-mutual obligation' on Mrs. 

Sengupta "to hold ~l~ss. defend and indemnify Tough Muddcr LLC (and the other Rele:ased 

Parties) from and against: 1) any and all claims made by me (or any Releasing Part)') llrising 

from injiJryor loss d~ to my participation in the TM event: and 2) Against any and all claims of 

cO-participants, res~uer~ and others arising from my conduct In the course of ~y participation ira 

the TM event;" See Ex. 1. 

72. lbe 'Indemnity 'ClauSe specifically "include[es] Icgal fees and related cxpc::nscs." 

See id Thus, if Mrs. Scngupla is compolkd to arbitrate, she will be ex.posed to a claim for 

1Jc:;tendants' 'attorney's fees. costs, and d'Bmages in' the arbitration .. more than doubling' her 

exposure. Cf, Brown II, 229 W. Va. at 394 (,1I[I]t is not only the costs imposed on the olll'imant 

but the risk that the claimant may have to bear substantial cOst!; that deters the exercise of the 
.' " . . 

constitutional right ofdue process.'''). Finally. she would need to reimburse Tough MJ,ldder for 

ail damages she reCovers. The combination ur lhc Arbitration Clause 'and the Indemnity Clause 

effectively provide t1u~t Mrs. Sengupta em recover nothlng at arbitration. 
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73. Because the Arbitration and Indemnity Clauses place non-mutual and potentially 

ruinous costs upon participants, they would have 11 substantial deterrent effect upon not only Mrs. 

Sengupta but all other persons seeking fair compensation for injuries. 

74. Cumulatively, these elements of procedural and substantive unconscionability, as 

discussed hereinabove, render the arbitration clause unenforceab1e and compel an order rejecting 

the arbitration clause. 

ORDER 

Based up~n the foregoing Findings ofFact and Conclusions ofLaw, it is accordingl;f· 

OROEREI) ~hat Defendants'Ainquid Ventures, Inc. d.b.a. AlllplllbJ(Jus MediC$ aifd 

Travis Pittman, Motion to Stay and C.ompel A;hllriIJu", isdewed as sot forth herein. .It is further 

O:aDERED fAAt Defendants' Tough Muddert LLC, Peacfl1nIIk4rNaJlollai Tr(l.in.iIIg 

~nterl LLC. Generol Mills, Inc. IUId Ge"e,.aJ Mills Sales, l"c. '.t Ml1Iion to D~missfor 

. Imp1'Ope.I' Venue anti/or Fol'tllt' NOli Con"eniens, or ill- the Alternative. Motion to RemOJ1l1; 

andMotion 10 Stay thisAction ond CompelArbltMtlon is denied With respect to the motion to 
. .. 

stay this action Wid compel arbitration as set forth herein. H is further 

ORDERED that Plainrifrs Cross-Molion" tllld Briel(1) Opposing Defendants' Motiolls 

to.ColllJU!l A,bluatitln IDId (2) $lIpptJrlbJg Pklillti./J's Cross-Motion to Declare the Arbitralion 

Clause Uneliforceable is hereby granted tuld tllat the Arbitration Clause at issue is 

urienforceable. .It is t1.uther 

. ORDERED that al" exceptions and objections are noted and preserved. It is further 

ORDERED that an attested copy -of this OUter shall be sent to all counsel ofl'oo·ord. 
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Robert J~ Gilbert (Mass: BBOI# 5(5466)
Edward J. OeJUl (Mass. BBO# 565466) 
Admitted p,.o Hac Viqe 
GILBERT oct RENTON LLC 
344 North Ma,in street 

- Andover, MA 01810 
- Phone: 91847S.7S80 
F~~ (978) 475 .. 1881 
email: milben@gilbertaruirenton.oom 
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