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IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST YIRGlNIA. .. ~ II, '- , .. ,' - ", c, ... ,... , 
.. ,' o"J I;i c::: L.' 9 

, J.F. ALLEN CORPORATION, 

:"'::'8. West Virginia Corporation, 


. Plaintiff,":"': 
._ • ;". I ~ '.-.... ;-':',:--"".:'. 

. . ~. ,",. 
v . 	 civil ActioriNo·.14,,:C-lT82 . 

11,idge T od Kallfman ' ...... , 

Defendants. 

~~l~ 	 . ) '. 
H ER GRANTING DEFENDANT THE SANITARY BOARD OF THE CITY OF 

\. CHARLESTON'S MOTION TO DISMISS PLAINTIFF'S AMENDED COMPLAINT 

This matter came on for hearing on the 2nd day of December, 2014, upon the motion to 

dismiss by Defendant, The Sanitary Board for the City of Charleston, West Virginia ("CSB"), 

for dismissal with -prejudice of all claims asserted against.it in .the Amended Complaint pursuant 
0" • _. ". ; .:_ "J" .~.' • .. . _.' •• ~ .' 	 • • _ : . '. . 

,. 

..:;. . Defendant, Burgess' and 'Niple, In~:' ("B&N"), appeared by counsel, Megan ~. Bosak; Defendant 
. 	 . 

'CSB appeared' in person by its Chlef Engineer, Tim Haapala, and by its counsel, ,David Allen 

Barnette and VivianH. Basdekis. 

The Court heard the arguments of counsel, considered the ,memoranda filed, and 

. reviewed all pertinent legal authorities. Based on these deliberations, and upon construing the 

allegations in the light most favorable to Plaintiff, the Court FINDS that the Amended 

Complaint, as pled, fails to state a claim against CSB pursuant to Rule l2(b)(6), and hereby 
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DISMISSES Count I, alleging breach of contract, with prejudice. As discussed in greater detail 

below, the Court concludes that the breach of contract claim Plaintiff has pled in its Amended 

Complaint faIls to State a claim upon which "relief eQuId be granted under the parties' Agr~ement,
" , 

which establishes the law governing these parties. Based on the" plain lang~g~ of the " 

Agreerpent, the Court finds that the "riskpf li::ibility with respect to tinderground .utilities was" " 
. '. :.. ." ", .., ".', ". ". .~.., : ~~ '.. ::.": ..': . . ::'" ... ". ;' ::',., . . ... .." " 

. ',:- ,allocated to IF. Allen," not CSB. aIld no. 
" 

claim for adjustment of price is v~lid)fnot timely 
" 

',: .-: :". ...", .' .. ... ...;. ,- . . ..' ..,' . ': .:~' '.-.:" ".. . .:. :. ", .". :- .'," 

, submittedan;d preserved,in accordance. "~ithth(notice and dait,n pr{)tocol ...In" the""partie"!)'.. "', ",', '.' " ,','- ." ""',.' " 

Agreement." In so rulmg, ilieCouft ma!Cesthe following findings offacland concl~siortsof1aw:" 

FINDINGS OF FACT 

For purposes of this motion, this Court has examined the parties' fully-executed 

Agreement, which was referenced in the Complaint and attached to CSB' s motion to dismiss at 

Exhibit A. Because it is undisputed that Plaintiff's breach of contract claim against CSB arises 

from the parties' written Agreement, the Court finds that the Agreement itself, the authenticity of 

which has" notbeen" disproven, is~entral to PI~intiffs claim and may ~e conside~ed Ul1.d~~~Rule 

I'" ""12(6)(6). "~""": ': Based ori" tli:~ Court's" 'examni~tiqfi." of" the·" parties; Agreement" and'assurri~Flg;:' :fo,r· 

pUrpos~·s .of this monon, that the factual aIleg·ations contain~d" in the: Co~plairit;"are#.ue,":the 

Court makes the following findings:· 

A. The Construction Agreement 

1. On or about December 13, 2011~ CSB, as Owner,. and J.F. Allen, as Contractor, 

entered into a written construction Agreement for work generally described as "Kanawha Two-

Mile Creek Sewer Improvements - Sewer Replacements Sugar Creek Drive Sub-Area, Contract 

10-8" (the "Project"). (See Ex. C, Agreement at 1; see also Am. CompI. 15.) 

-. ----. -. ·······--··.--1.See Leg-l{l·Standard-discussion;appearlng·below·at-pages+l-~l-2~··- .-.._ ..". ....--.. ....__.._......_.._.. 
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2. 'Pursuant to the Agreement, Defendant Burgess & Niple, Inc. provided 

professional services to CSB and was designated as the Engineer/Architect on the P~oject 

("B&N" or "EIigmeer"), (Id 12; seealsdAm. CompI. 1~ 6-7,) 

3. ,,' The A.greement provided 'an original contract price of $5,160,621.75,. "subje9t to , 

additions and'~~d.uctibn.s 'by Change Order' and 'quantities actually perforrneg,"_ ,required 

..,' ' subsrantiill complet~on by January 2,2013, and required,fin~l cOnipletio~,py February 1, 2013 . 

.• l. . ':; .. ". ~ 

4. ,~ "The ,acti.l!1l course of performance of'the Project is clear on th~ reqo~4., 

Construction began on or about January 9, 2012. A total of six change orders and quantity' 

adjustments increased the contract price in the amount of $394,977, for a fmal adjusted contract 

amount of$5,555,598. 

5. Actual final completion of the Project occurred on August 15, 2013, six months 

after the February 1,2013 final completion date established by the Agreement. 

6. Theone-year correction period underthe AgrMmeilt expired on'June 19,-2.Q14, 

, , 'pribrio the~ filing: ofthe' origlhafComplaint :'in thisacti6it " 

. ,",. , ,'B.' PlaintlffAssinned' Ligbility with Respect to Undergt6urid'.FaciIities. " ~'.' ..<: 

7. Based on the severaf provisions of the Agreement, the Court finds -that the risk of, 

Iiabiiity with respect to Underground Facilitiel was contemplated by the parties at the ti~e of

contracting and was all,ocated to J.F. Allen, not CSB. 

2The "General Conditions" of the Agreement define "Underground Facilities" as "[a]1l 
underground pipelines, conduits, ducts, cables, wires, manholes, vaults, tanks, tunnels, or other such 
facilities or attachments, and any encasements containing such facilities, including those that convey 
electricity, gases, steam, liquid petroleum products, telephone or other communications, cable television, 
water, wastewater, stann water, other liquids or chemicals, or traffic or other control systems." 

-~ -_ .. -.-~...- ---- -- -_. -----------,--- -- - ----- - ---_._---- ----- -.' -- -~.--.--.- '-.'- -- .. ------ ---- .__... - -- ----,'._
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8. The Court fmds that, even prior to being awarded the Project, J.F. Allen received 

specific instructions concerning Underground Facilities. Paragraph 4.5 of the "Instructions to 

Bidders," which is incorporated in the A~reement, provides as follows: 

, Before submitting a Bid, each BIDDER wiUbetesponSible to obtain such 
additional Dr-- supplementary examinations,investigations, explorations", . ; ~ ,.... : :.-. 

tests,:stUdies:; .aBddatac~:mcerning conciitions«stirface, subsurface, 'll1d '.' " 
, ' ..Undergr.ound FaCilities) at or contiguous to the 'site or otherwise, which 

. may affect .cost;. progress, performance, or furnishing of the Work or 
,'which relate to any aspect of the 'means, methcids, -techniques, sequences, 

':,' ."... .... ~ ":,: ., ... 
" '. or procedures orconstruction to.. beemployed by BIDDER and safety 

precautions .and programs incideilt thereto. or which BIDDER. deems 
'necessary to determine' its Bid forperfonning :~d furnishing the Work in " 
accordance with the time, price,and other temrS"-and·' conditiDns".of the 
Contract Documents. 

(See Ex. A, Instructions to Bidders ~ 4.5.) 3 

9. The "General Notes" to the Agreement also expressly provide, in no less than four 

separate provisions that, as Contractor, it was Plaintiff's sole responsibility to locate underground 

utilities and structures, to provide advance notice to utilities, and if damage occurs, to repair and 

'restorethe damaged service lines;· thec.ost of all of which win be..considered ,as hav~g been 

. ': . :. '.~. ... ... 

'.2; , UTILITiES AND'. S'fR.U.CruRss SHOWN ON THE·PLANS.. 'The~location .of 
utilities and structures, both surface and subs:urface, . are shown on the' .' 
plans from data- available at the time of design arid are liot necessarily
completeorcorrect. The exact location and protection ofall utilities and 
structures are tlte 'responsibility of the contractor. During constru~tion, 
the contractor shall use due diligence to protect from damage all existing 
utilities and structures whether shown on the plans ..or not. 

4. EXPOSE UTILITIES AND STRUCTURES. Contractor shall expose 
subsurface utilities and structures sufficiently in ~dvance of the proposed 
work to verify the location and resolve any conflicts. Cost for all 
locations exposed shall be incidental to tlte various items ofwork. If it is 
determined by the engineer/architect that relocation of existing lltilities is 

3 Article 8 ofthe Agreement defines "Contract Documents," to include Bidding Requirements 
._. -includingJ\llveftisement;'BtclS"1111d-Irrstructions·to-B-IBBE-R:S;-'and-SuppJementary'Instructiens-;- ---....... - .... -. ' .... -.,-- ... -_. ',. . 
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necessary, such work shall be conducted in accordance with "Changes in 
the Work" of the General Conditions. 
5. UTILITY SERVICE LINES. Existing utility service lines were not field 
located and are nbt shown on the plans. Tlte Contractor sltall' be 

. responsible for determining tlte location of-tlte utility service lines. If 
damage is caused, tlte Contractor sit all b~. responsible for repair 'or 
restoratiOit Of th~:'damagetiservice lilies to the satisfaction ofthe Owner .=.... '". ,.- .. 

',. and lite utility·companyin·volvedat no· extra cost to t/t~ Qwner.. Ifrepai;rs. . ;, 

.,.are authorizedby{he.utHity. owner, they shall be Inade in accordance with. 
their instructions.. . 

. '- ......" . . 

..6.= .NOTIFICATION' -'.UTILITY COMPANIES.. The Contractor, §haIl notify" 
. '". :.·Miss Utility {1-800:-245-4848) of the constructi,onstar:ting d~te at le~st.five 


working days prior to beginning any ..work. If utilities are broken Or 

d~aged bythe:-Contractbr, the utllityowner shall be notified i1n1nediat~ly 
 ... ,;.- ,": 

to avoid inconvenience to customers and the utility owner. Temporary 
arrangements, as approved by the utility owner may be used until any 
damaged items can be permanently repaired. If repairs are authorized by 
the utility owner, they shall be made in accordance with their instructions. 
The Co'!tractor will be solely responsible for all costs resulting from the 
damage, repair, restoration, and resulting contingent damage ofaffected 
utilities. 

(See Ex. B, General Notes, ~~ 2,4-6 (emphasis added).) 

10. To induce CSB to enter into the Agreement, Plaintiff represented that: 

CONTRACTOR acknowledges that OWNER and:' ENGINEER! 

. ARCHITECT do not assume responsibility for the .acc~acy or.: 


completeness of information and data shown or indicate~ in the Contract 

.' D6cumentswith respect to UndergroundFacilities .... 

(See Ex. C, Agreement, ~ 7.4 (capitalization in original).), . 

11. Sections 4~04 of the "General Conditions," as amended in the "Supplemental 

Conditions," defmes Plaintiff's responsibilities with respect to Underground Facilities, whether 

shown or not-shown on the Contract Documents, as follows: 

4.04 Underground Facilities 

A. Shown or Indicated: The infonnation and data shown or indicated in the 
Contract Documents with respect to existing Underground Facilities at or contiguous to 
the Site is based on infonnation and data furnished to Owner or Engineer by the owners 
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of such Underground Facilities, including Owner, or by others. Unless it is otherwise 
expressly provided in the Supplementary Conditions: 

....1. 	 Owner and Engineer shall not be responsible for the accuracy or completenes~ 


of any such informati.onand data provided by.others; and 


. 	 ..2. .. the cost of all-. of theIollowing-.willbe included iI~ the ContractP;ice, ll:1:td 
.. '" ". Contractor sltall-h-avejuILresjJolzsihilityjor:. . 

; :....:: 

a. 	 reviewing 'and checking all such information an.4 data; 

locatirig· all.Underground Facilities··showD. or· indicate:d' m the .; 

.: ':,. · Contract Documents; " 
... "- ... : 

'. -: ... ~ 	 coordination of the 'Work with the owners of such Undergro.und 

Facilities, including Owner, during consweti0I'l;and . . . 


d. 	 the safety and protection of all such Underground Facilities and 
repairing any damage thereto resultingfrom the Work. 

3. 	 Location of Subsurface Utilities.4 

a 	 The location of subsurface utilities is shown on the plans form 
information furnished by the utility owners. 

b. 	 The CONTRACTOR shall, at least 2 working days, excluding 
Saturdays,. Sundays, and lega,l holidays, prior to construction in the 
area of the subsurface utility, notify the subsurface utility O~er in 
writing, by telephone;· or in person, The· marking. or locating shall' 

.. ", ':be coordinated to stay approximately 2 days ahead of the pl~ed . 
. '.. ~: . 

.:"'-. ,': .': construction. ',: 
" ...." .~:~ .:', •• I.' 

C. 	 The CONTRACTOR shall alter immediately the occupants of 
nearby premises as to any emergency that he may, create or 

· discover at or near such premises. 
d~ 	 Tlte CONTRACTOR sh.all have full responsibility for 

· coordination of the work with owners of such underground 
facilities during construction, for the safety and protection 
thereof as provided in paragraph 6.13 and repairing any damage 
·thereto resulting from the work, the cost of all of which will be 
considered as having been included in tlte Contract Price. 

* * * * 

4 Section 4.04 of the "Supplemental Conditions" adds the following new paragraphs, i.e., ~~ 
- ._._- - -.'-- '4;04:A:-Hhrough-4:04;A-7,immediately-after-~-4.04.A.-2- G0ntained-in-the-~Qeneral-Conditions.~~. __._ 
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B. Not Shown or Indicated: 

1. 	 If an Underground Facility is uncovered or revealed at or contiguous to the 
Site which was not shown or indicated, or not shown or indicated with 
reasonable accuracy in the Contract Documents; Contractor shall, promptly 
after. /Jeco!,!ing aware. thereof and pelore further disturbing conditions 
alfect~dilie~ehYorperforming tiizy"Wofkin connection therewith (except tn'-; .... ;.... 

". 	 lin: emergentY'izS required by ParagrajJh ·6.16.A),· identify the own(!rof"suc.n-, . .:.::< .. :::.",; , 
Underground Facility and give. written notice to that owner and to Own·er_,·. ,:....... .,. 
a1idJtiigjizee;'~ ·'-Engineer win promptly review the Underground Facility. and .. --,.. .... ":" . 
determine the·.extent,..if any, towlllch a .change is required in the Contract 
DOBumentftd, reflect and document the consequences of the existenceqf' ,'. :;.;';:': ""'" 

. l~,datioriof the Underground Facility. D~lring sUch time, Contractor shallb~t. ,',' ::' 
re~poD,Sible' ~or the' safety and prbtection~·b.f such Underground Facility. .... 

2. 	 If Engineer concludes that it change ill':the-ContractDocnments"is required, a 
Work Change Directive or a Change Order will be issued to reflect and 
document such consequences. An equitable adjustment shall be made in the 
Contract Price or Contract Times, or both, to the extent that they are 
attributable to the existence or location of any Underground Facility that was 
not shown or indicated or not shown or indicated with reasonable accuracy in 
the Contract Documents and that Contractor did not know ofand could not 
reasonably have been expected to be aware of or to have anticipated. If 
Owner and Contractor are unable to agree on entitlement to or on the amount 
or extent, if any, of any such adjustment in Contract Price or Contract Times, 
Owner or Contractor may make a Claim tJ;terefor as provided in [1.]10.05. 

, .. 

(See- Ex. D, General·and Supplel11eptal Conditions, § 4.04 (emphasis added).) 
", 	 ..,:...... .:.......i::. 

'. 12.--:The C6urffmds ·that, in its Amencled COInplaint, Plaintiff has n~t made any; claim,.' ~,; 

of timely "wr~tten notice," nor has it pled any specific facts to show that it followed the protocol 
.. : ..... .' .'. . 	 : : . '. . '.' 

for'possible changes in 'the Contract Documents due· to differing or unanticipated cO~ldit_ions .' 

arising from Underground Facility not shown or irtdicatedon the· Contract Documents. (See Ex • 

. D, § 4.04(B).) 

--- ------.-- -- _. - -	 --- -- --- --'-- ----_... _._-- .._-.- ._-_.-.-.__ .--._-" .._-. _.----.,'._..--.-.- -. -- ----- --- -- - _."--- - --------_._----- --_. 
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c. 	 The Agreement" Establishes ·the Procedure for Payments and Timelv Submission of 
any Claims. 

13. The Court.finds that the agreed-upon protocols for all change orders, progress and. 

final payments, as· 'YeW as; the precise procedures for filing, reviewing, and lJlUng on any ClaiITl .... ' •... 
. '. --. -- .. . 	 . .' " . .' -:" .......... 


. . '. ~.: 

., ,",!. are established· by-the :plain:1angilageof the Agreement· . '. '~. '. '. -.~ '.-~' >: ~ '. . .... .' 

". ':-!<~" 	 .-'.:'::.:,;.,.-,'~ ",:; 

14. 	 standard payment procedures, ·fqr'insiance, .are. expre$sly' set forth}n Artic.l~ ;2"4.'( . ~'.".'. " . 

the: . Agreement;· asfoliows:' ··~·CONTRACT()R· shall . supmit·. Applications. f?r..,Payw-e.nt, in', -:.; . 

accordance with Article 14 or the General Co~ditions." Applications .for· Payment will ·be· 
. . ~". 	 '. 

processed by ENGINEER/ARCHITECT as provided in'theGeneml-Conditions." (Id. ~ 5.) 

15. 	 Article 10.05 of the Agreement allows for the submission of Claims, as follows: 

A. Engineer's Decision Required: All Claims, except those waived pursuant 
to Paragraph 14.09, shall be referred to the Engineer for decision. A decision by 
Engineer shall be required as a condition precedent to any exercise by Owner or 
Contractor of any rights or remedies either may otherwise have under the Contract 
Documents or by Laws and Regulations in respect of such Claims. 

B. 	 Notice: Written notice stating the general nature of each Claim shall be 
. delivered by the:clailnant to Engineer and the other party to the Contract promptly 

(but in no event later than 30 days) after the start of the event giving rise thereto. 
The resPbns'ihilitYt:o substantiate a Claim shall rest' whh theparty'makirig th~ . 
Claim. Notite ofthe ainount' Or"extent of the Claim, with supporting data shall be . , 
delivered to the Engineer and the ·other party.to the Contract within 60 days'after ,.' . 
the start of such event (unless Engineer allows additional time for claimant to 
submit additional or more accurate data in support of such Claim). A Claim for an 
adjustment in Contract Price shall be prepared in accordance with the provisions 
of Paragraph 12.01.B .... 

C. Engineer's Action: Engineer will review each Claim and, within 30 days 
after receipt of the last submittal of the claimant or the last submittal of the 
opposing party, if any, take one of the following actions in writing: 

1. 	 deny the Claim in whole or in part; 

2. 	 approve the Claim; or 

3. 	 notify the parties that the Engineer is unable to resolve the Claim if, in 
the Engineer's sole discretion, it would be inappropriate for the 

.-~-.-- -"-.. -. --"'--'-- ....-.---.-- .-
•• -.---.--.------------.----•• - _________ • __ ••••__••••• 00 __ ._ •• __ •• ______•• _._________________~_____________ • __ , ____ •• _", __ ~__ ._ •• 
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Engineer to do so. For purposes of further resolution of the Claim, 
such notice shall be deemed a denial. 

D. In the event that Engineer does-not take action on a Claim within 30 days, 
the Claim shall be deemed denied. 

E. Engineer's written action under Paragraph 1O.05.C or denial pursuant to . ., ;. 

. -:.: : ~. W:05.C~36rl0~n5;D will be.finru ~d bindinguponOwnera:ild Contractor,.~ess ' . .". ,.: . 
.	Owner~rC(jntractor ;invoke the·disput~ resolution procedure set forth in Artiqle . 
16 within 30 days of such action .or denial. 

F. "']\(0 Claini/or aiiadjustitient In' Contract-Price or Contract Times: will he 
. vaLiii/not Submitted in accordance w.itlt tltis Paragraph 10.05. 

(See Ex. C, Agreement ~ 10 (emphasis added).) 

16. Similarly, Article 12.01 provides that "[t]he Contract Price may only be changed 

by a Change Order. Any Claim for an adjustment in the Contract Price shall be based on written 

notice submitted by the party making the Claim to the Engineer and the other party to the 


Contract in accordance with the provisions of Paragraph 10.05." (Id. ~ 12.01.) 


17. Article 12.03 of the Agreement provides several key provisions governing Delays, 

which bar the recovery' of damages for delay under the Jollowing circumst~ces: 

C.·If C~ntractor is del~yed i1i theperfdrmance or progress of the Work by .. '. ' . 
". ··.·failures:tO'·aCt·of utili1:)iowners:'riot:undet the' control of oWl1er, :or othe!) 'causes. ',; " , 

. 'not ·the'fault 'of and 	beyoncf" control :of OWner and Contraetor,then ,Contracto:ro':. 

shall be entitled to an equitable adjustment in Contract Times, if such adjustment 
is esse.ntfhl to Contractor's ability to complete the Work within the Contract 
Times. Such an adjustment shall be Contractor's sole and ex~l~ive remedy /o,r 
.lite delays described in this Paragraph 12.03.C. 

E. Contractor shall not be entitled to an adjustment in Contract Price or 
Contract Times Jor delays within the control flJ Contractor. Delays attributable 
to and within the control of a Subcontractor or Supplier shall be deemed to be 
delays within the control of Contractor. 

(Ex. C, Agreement § 12.03(C), §12.03(E) (emphasis added).) 

18. Article 14.07, governing Final Payment, provides in subsection C that payment 

_____ ~e_~?me~_due as ~?~~~~_~~[Fo~~~:~.~~~~_a~~~ th:_~res_~~tation _t~ ~~~~~~_t~e_~~plication for 
- -- -- - - - - - -. -- .-
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Payment and accompanying documentation, the amOlmt recommended by Engineer, less any 

sum Owner is entitled to set off against Engineer's recommendation, including but not limitep to 

liquidated damages, will become due and will be paid by Owner to Contractor." (Ex. D, Gent!ral 

. Coriditio~.114(Supplementary ConditionS·~14:.07.): 
" '. ,:. .. ~.~ : .: . ". -'- . , 

····19: -~.The Agreementfurther;pI:oviqes that -"[t]hemaking and acceptance.. o~.-~~al 

pay~ent w~ll c.~~~ti~t~".a waiver of claims as follows: 
.. 	 :: ..:. . . .~ 

~. Awai:ver ofall Claims 'by Owner 'against contractor· ...... ; and" 
:;", ." ..

2. A 	 waiver. of all Claims by Contractor against Owner other than those 
previously made in accordance with the requirements herein and expressly' 
acknowledged by Owner in writing as still unsettled. 

(See Ex. C, Agreement ~ 14.09 (emphasis added).) 

20. After examining the foregoing Agreement procedures, the Court finds that 

Plaintiff failed to timely submit its claim for change or equitable adjustment of the Contract 

Price. 

21. 	 '. On or aboufNovember 4, 2013, Plaintiff submitted its request forFipalPaym~nt. . 
'. •• • '. ~ ," '. J '.' '.: 

22. ' <OhNovember's, 20LtB&N submitted its writtenrecommendatjon to C8~.foI' .. 
,". -' 	 .",":. -: .. : ' '.:"";'" . 	 -, 

·Final·PaymenUb:J.EAUen, withe. copy:issuedto Plaintiff and the West'Virginia Dep~m~nt . 

of ErivITonmentaJ Protection. 
i .. : 

23.. On or about November 20, 2013, CSB issued Final Payment, check no. 2068, in 

the amount of$143,320.43 to J.F. Allen; 

24. On or about May 7, 2014, approximately six months after J.F. Allen's request for 

Final Payment and B&N's recommendation for Final Payment had been 'made, J.F. Allen 

submitted a request to B&N for equitable adjustment under the Agreement. 

------ _._------ ---  --. -- ---- - ------ --- -- ----- - --- ------- - -----_.- - - -	 ---..-------------~ .---- ---- - -- -- ----- - ---- -----
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25. On May 12, 2014, B&N returned J.F. Allen's request, noting that under the 

Agreement, "B&N is no longer authorized to provide professional services for this projeG~." 

LEGAL STANDARD 

TheCdUrt fmds that the following Jegal standZlIds are applicable and govern the mo.tionat . .. . . 

issue: : .... ',," . 

26.· West Virginia law. with respect to appraising the sufficiency of a complaint 011 a 

:.:.. .. inotion ·to 'dismiss is well established~ - A defendant is entitled to dismi.ssal~f the plaintiff~
. . . :'.~ '. 

complaint fails to state a claim upon which relief can be granted. W. Va. R. Ciy. P . 12(b)(<5). In 
" ,".. 

considering a Rule 12(b)(6) motion, this Court is required to take all well-pleaded allegations as 

true, in the light most favorable to the plaintiff. See Price v. Halstead, 177 W. Va. 592, 355 

S.E.2d 380 (1987). That said, "the plaintiff is still required ata minimum to set forth sufficient 

information to outline the elements of his/her claim. If a plaintiff fails to do so, dismissal is 

proper." Franklin D. Cleckley et al., Litigation Handbook on West Virginia Rules of Civil 

Procedure, 289-90 (2002). Further, while the Court must assume that all alleged facts ~e true, . 

"[i]t ,;is not.' .. proper to assume that the [plaintiff] can proYe·.any facts that it has. not alleged~ ~'. 

AssoCiated Gelv:Contrac;iors-of Calif. Inc; ·v. Calif. Siate,Council o/Carpenters, 1,03 S. Ct. ,897,. '.. , _'.. 

·902 (l983). 

27. This Court also recognizes that Rule 12(b)(6) permits courts to consider matters 

outside the pleadings when those matters are referenced in the complaint and integral. to the 

plaintiffs Claims. E.g., Ballard v. Fifth Third Bank, 2010 WL 3359572 (S.D.W. Va. Aug. 23, 

2010) (pennitting contract integral to plaintiffs claim to be considered in deciding motion to 

dismiss); Forshey v. Jackson, 222 W. Va. 743, 747-48, 671 S.E.2d 748, 752-53 (2008) 

... ---~ .,.•.__._-_.... -------~------....- -.-- --------
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- - - -- - -- ----- - ----- -

(recognizing exceptions to general rule that consideration of matters outside the pleadings 

converts a 12(b )(6) motion into one for summary judgment) .. 

28.: : Under West Virginia procedure, "[t]he mere fact that documents are attashed to a 

Rule 12(b )(6) motion to dismiss does ndt require converting the: motion to' a Rule 56. ,motion for . 

. s~aIy judgment." Franklin D .. Cleckley, et al.,. Litigatio'!Handbook on.We~t Virgi,,!ia.f?,ules 

of Civil Procedure, at 394-95 (4th ed·;.2012). Instead, und~r the doctrine ~f ."in:corpo.ration by 

reference'? a documeliFattached to it motion to dismiss "~a.y be considere.d, :by the trial, ?ourtfZ ..• 

without converting the motion into one for summary judgmel1t~:only if the attached document is . 

(1) central to the plaintiffs claim, and (2) undisputed. Undisputed means that the authenticity of 


the document is not challenged. For example, in a case involving a contract, a court may 


examine the contract documents in deciding a motion to dismiss." Id (emphasis added). Thus, 


the Court may consider, in addition to the pleadings, "materials embraced by the pleadings." Id. 


at 395 n. 1216 (collecting cases; see, e.g., Edes v. Verizon Communications, Inc., 417 F.3d 133 


(1 st Cir.200S) ("Where '... a. cmnplaint's factual allegations are expre~sly linked to, - an~ 


c' admittedly dependenfupon 2 .:a·, doCUinenl (the autheriticity of which is. not, challenged), that- :" . - .. " ....'~~ 

documentmergesintb the·ple~dings artdthe trial court .canreview .it incieeiding alllotionJo ... .. .. ........ 


. dismiss under Rule 12(b)(6).")). 


CONCLUSIONS OFLAW' 


Based on the foregoing, the Court hereby makes the following conclusions of law: 


29. Count I is a breach of contract claim. Under West Virginia law, for any claim 


based on written or oral contract, the essential elements required for any claim based on written 


or oral contract is the existence of a valid contract, its material breach, and damages. 


._------._--_._- --- _.._------ -. --- ----- . --- - --- -- ------------------------- - -----_._
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30. It is undisputed that the Agreement is a valid and enforceable contract whose 

unequivocal tenns were freely negotiated and agreed to by sophisticated parties. 

31. Under West Virginia law; "it is the provin:ceof the court and not of the jury, to 

interpret a Written contract,"wru'chmust be applied according to its terms. Stc;p}zensv. 13arflett" ,. 

, 118 W.Va. 421,191 S.E.-550~ 552"(1937). :;. ~ . 

32. In its AinendedComplaint, Plaintiffc1aimsthat it is entitled to recover, from 

" CSB,-alleged ,"extra 'costs" aricl':delay' damages'based 'on unforeseen ch~es, jpclu,:Fn~ ..th~ 

discovery of imdergroundutiliti,es., 'These, however, are precisely the types of claims that the " 

Contract Documents intended to preclude. 

33. The Court concludes that under the Agreement itself CSB owes no such 

obligation to Plaintiff related to Underground Facilities. As between CSB and Plaintiff, the 

Agreement contemplated that Plaintiff would bear the risk' of any of the difficulties that might 

arise from conditions on the Project related to unforeseen locations of Underground Facilities. 

For instance, the responsibility to investigate and disco"er Underground F~c~liti~s wa~ solely 
'.-: . 

" Plaintiff's responsibility;,jDiide.r ~'instiuctionst9 Bidpers/' ,Plaintiff wasre~po.~sibk,to obtain " ;: ..... 

", "additiorial exatninations,'investigatioils, tests;' ~nd:' data; "concerning c()Ilditions (.surface, . . .'; 

subsurface,and Underground Facilities) at or contiguous to the site ...." @x; A at~ 4.5.) By 

contrast, Plaintiff acknowledged that CSB "da[es] not assume responsibility for the accuracy or 

completeness of infonnation and data shown or 'indicated in the Contract Documents with 

respect to Underground Facilities at or contiguous to the site." (Ex. Cat' 7.4.) 

34. In addition, the parties clearly contemplated (and addressed) the possibility of 

construction delays and costs arising from Underground Facilities. Their Agreement places the 

financial risk of encountering or repairing those Underground Facilities on Plaintiff, as the 

"_.- -~-------------------------- ---
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Contractor, not on CSB, as the Owner. See, e.g., Ex. B ~ 2 ("The exact location and protection 

of all utilities and structures are the responsibility of the· Contractor. During construction, the 

. . 
Contractor shall use due diligence to protect from damage all existing utiliti~s and structures 

.·whether shown on the plans or not."); ~4 ("9ostfarall [su~swface uti1i~t~~:and, strqctures]. 

~xposed shall be incidental to. the various itel1l.s of work.."); ~ 5. ("If d'W1ag.~ is c~used, the 
. .' ". .... . '. -. '. 

Contractor shall be responsible for repair or restoration of the damaged service lin,es. .. at no . 

extra cost to the:Owner."); ~ 6 e'The Contractor will be solely;responsible for.·~l cqsts resulting 

:from the damage, repair, restoration, and resulting contingent damage of ~cted utilities."}.
. . . '. . . .'~~ 

Moreover, Section 4.04 of the General and Supplemental Conditions specifies 'the method by 

which Plaintiff may obtain possible contract adjustments due to unanticipated conditions arising 

from an Underground Facility not indicated in the Contract Documents. 

35. Generally, under these circumstances, there can be no recovery for delay damages 

when delays are specifically anticipated by the parties and contemplated in the contract. See 

Corinna Civetta C01'}st. Corp.. v. City a/New York, 67N.Y.2d 297, 314-15,.502 N.Y.S2d 681, 

'.689 '(1986) (recognizmg:;:principlethat, if the··o~er makes a factua,lshowing suffi~ienLto 

establish as a matter' of -law that the del~ys:,vhich ..actually occurred were initia;ll,Ycontemplated.: .' 

by the parties ~ potential' events on the proj ect, and the contractor does not. d~.monstrate triable 

issues of fact as to whether the owner acted in bad faith or with reckless indifference to the. 

contractor's rights, the contractor's delay claim will be subject to dismissal); see also 22 A N.Y. 

Jur. 2d Contracts § 431 (A contractor will not be allowed to recover damages for delay where the 

parties foresaw the possibility that subsurface conditions at the site might materially differ from 

those shown in the contract plans and changes in the work were .contemplated by contract, which 

also provided for methods of payment for changes.) Thus, when delays are contemplated in the 

----- ~ -- - -- - 
~-

------- - -- - - ----------- ._-- -- - ---- --- -------- -------------~-.-.----,--.--.---,- - - ---- ---- -_ .._---- - - ---- - -_._-- - 
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contract, as they were here, they become reasonably foreseeable and delay damages may not be 

recovered. 

36. Even if, assuming arguendo,Plajntiff did not know and coul,d not reasonably be 

expected to anticipate'the existence or -location oran Underground Facility, the Agreem~I1t_on!y ... 

provides a limited ine~s tor possible adjustment·to theContni.ct Documents .. ,~,trict cqmpliance> 

with protocol is necessary to preserving any such daim. 

37. 'TheAgreement-provides in § 4.04(B)that any possible ch~gedue to differing or, 

unanticipated,'conditions involving Underground F~Cijlties not shoWn' or indicated in the Contract 

Documents requires (i) Plaintiff's prompt written notice to CSB and the Engineer, (ii) the 

Engineer's determination that a change, if any, is required in the Contract Documents to reflect 

and document the consequences of the existence or location of the Underground Facility; and 

(iii) if the Engineer concludes that a change in the Contract Documents is required, a W ork ~ 

Change Directive or Change Order will be issued to reflect and document such consequences. 

Finally, if Owner and Contractor a,re unable to agree on entitlement to or on the a.rn.ou~t()~' . 

extent, if any; of anY' slich' adjUstment in Contract Price or Contract Time, Q\.yner or. Contractor" 

may make a: Clmrn:~s 'provided in-Paragraph 10;08. ,. 

38, By failing to give timely written notice 'to allow for the Engineer's determination 
. , ," . ~ 

and, if warranted, the issuance of a Change Order,Plaintiff has not met the condition precedent 

to-recovery under the Claims procedures or the Change of Contract Price provisions expressly set 

forth in the Agreement. (Id. ~~ 4.04(B), 10.05, 12.) The Agreement unequivocally provides that 

H[nJo Claim/or an adjustment in Contract Price . .. will be valid ifnot submitted in accordance 

with [the Claims procedure oj} this Paragraph 10.05." (See Ex. A ~ 1O.05(A)-(F) (emphasis 

added); see also id. ~ 12.01(A) ("The Contract Price may only be changed by a Change Order. 

---.----- ------------------_._-_._--------,--
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Any Claim for an adju.stment in the Contract Price shall be based on written notice submitted ... 

in accordance with the.provisions of Paragraph 10.05."). Accordingly, the Court concludes that . 

.. '. to~ preserve any valid. ~Claim; Plaintiff was required to follow the proced1.lres in the Agreemenk 

whlchh has no(dotie:'--:;:' . . .. 

',' 39. " In particula.r,to comply with Paragraph 10.05, Plaintiff Was requireq, inJ>~' ,JQ ... , 

.. provide written notice of its Claim, no later than thirty days after the start ofthe ~vent giving rise: 

. to. the.' Ciaini, and' to '~1l6:W tor B&N to render its . decision; (See~ Ex:, A, : Aw:ee~ent '~·1.0.05-:) ~:."'i' 

Although COnipliance ·With the. precise requirements of Paragraph 10.05 is a condition preced~nt " . 
. ". . . ..' , ..... . 

to any recovery on a Claim, Plaintiff failed to plead any specific facts to establish that the claim 

raised here was ever submitted in accordance with the Paragraph 10.05 protocol. Absent doing 

so, "[n]o Claim for an adjustment in Contract Price ... will be valid." fd 

40. The Agreement further provides that Claims not timely asserted within the life of 

the contact are time-barred. Article 14.07, governing Final Payment, provides that payment 

,becomes due as follows:, 

,:. ....... .... .....": 
 [Forty~fivel·daysafter the presentation to ·Owner of the Appl~cation' for- Payment.: . 
" and accompanyi.ng documentation, the amount recommended by Engineer, less 
. any sum 'Owner 'is entitled' to set off against :Engineer.'s recoIl11Uendation; 
including but not limited to liquidated damages, will become due and will be paid 
by Owner toCoritractor. 

(Id General Conditions ~, 14; Supplementary Conditions § '14.07.) The Agreement expressly 

provides that "[t]he making and acceptance of final payment will constitute ... a waiver of all 

Claims by Contractor against Owner other than those previously made in accordance with the 

requirements herein and expressly acknowledged by Owner in writing as still unsettled." (See 

Ex. A, Agreement ~ 14.09.) Despite this provision, Plaintiff does not allege in its Amended 

,..' . 

-~---------------------_. ----- ----.----- -----~---.---. 
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Complaint that its claim for adjustment of the contract price, asserted herein, was "previously 

made ... and expressly acknowledged by Owner in writing as still unsettled." Id 

41. The Court thus concludes that, by operation of the Agrceement, CBS's obligatioIls , 

:-, t6 ,IE Allen terminated with the actual completion' of the Project and. its. issuance of Fin;:tl 

Payment. At thattime; there were no then-existing Claimstha.t·had been properly raised~d , 

preserved in accordance with the agreed-upon procedures set forth in the Agreement. By. fail,ing 

to· give proper and' timely notice of its Claim under the Agreement. the Courtconclude.s .that. ' ;' . , 

Plaintiff has not met the conditions precedent to the recovery it ·se~ks. (Jd ~~ 4.04, 10; 12~) 

Furthermore, applying the plain, unambiguous terms of the Agreement, Plaintiffs failure to 

make and preserve its Claim prior to Final Payment constitutes a waiver of the Claim. (Jd ~ 14.) 

ej, AppealofElco Corp., ASBCA No. 12149,70-2 BCA P 8373 (1970) (affirming dismissal of 

plaintiff's equitable adjustment claims arising under a government construction contract where 

claims were not asserted prior to final payment under the respective contracts). 

42. Because the fulfillment of ·the Agreement tel1I).S is a condition precedent to the 

pursuit-of this breach of contract'claim~the Court conclud~s·that the Amended. Complai~~. f~ils..to ..,' " 
. . ",~ . . 

state Ii valid claim uponwhichreJief can be 'granted and should be dismissed w:ithprejlldice. 

43. In accord with Rule 54 of the West Virginia Rules of Civil Procedure, this Order 

constitutes final judgment as, it relates to the Plaintiff s claims against the Sanitary Board of the 

City of Charleston, 'West Virginia and therefore it is expressly held that there is no just reason for 

delay. 

RULING 

WHEREFORE, as discussed herein and having found a failure to state a claim upon 

which relief could be granted, the Court does hereby ORDER that CSB's motion to dismiss is 

. ----------- ---------- ---------------------~-.. -- - ---- --- - ------ ---- ~------ -- - ----. --. ,._--.------ - --- -- - ----

{C2956628.1} 17 



.. 


GRANTED and Count I, alleging breach of contract, IS hereby DISMISSED WITH 

PREJUDICE. 

It is further ORDERED that, in.accord with Rule 54 of the West Virginia Rules otCivil 

Procedure~ this constitutes afinalj~o.gIl1ent and there is no just reason for delay.. 

<Any and all objections are noted.an(:J.preserv~d inth~ record. 

It is SO ORDERED. 

The Clerk is·airected to' enter the foregoing:and to forward attested copies.of tbJ.s Order. to 

all counsel of record and to retain. this action 0 

remaining parties only. 

I, CAlHY S. GATSON ClERK OF CIRCUIT COURT OF SAID COUNlY 
AND IN SAID STATE. DO HEREBY CERTIFY THAT THE "OREGOING 
IS ATRUE COPY FROM lHE RECORDS OF SAJD COURT /',,;

Presented by: GIVEN UNDER MY HAND AND SEAL OF SAID COURTTHI5 ~ 

DAY~ ,~£
'V: ..07. Po u cLdv..a ( 1::1 CLERK 

CIRCUIT COURT OF A •WEST WlGlNlA 
..' ..... ~~.David Allen Barnette'(WVSB #242) 

ViVian H. BASd~kis (WVSB #-lOSS7) , . 
JACKSONKELLY PLLC 

: ' ' ... ,,-, .' 

16Q.OLaidley Towel',P. O. Box 553 
... : ." ~ .:.; 

Charleston, West Virginia 25322 
Tel: (304) 3-40-1000 
Fax: (304) 340-1272 

Counsel for Defendant The Sanitary Board 
Ofthe City ofCharleston, West Virginia 

the active docket of the Court as to the . 

KAUFMAN~ 
CUlT COUlfr OF 

~~~IS¥~INIA 
COUNlY OF KANAWHA. SS 

------------------. -------------- -------------------_. 
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