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IN THE emCUIT COURT OF PUTNAM COUNTY, WEST VIRGINIA 

KAREN ADAMS, 

Plaintiff. 

CMl Action No.1 Z-C-43 
v. The Hon. Phillip M. Stowers 

PENNSYLVANIA HICHER EDUCATION 
ASSISTANCE AGENCY, d/b/a 
AMERICAN EDUCATION SERVICES, 
A foreign corporation j , 

Defend~lJt. 

onnER RE-ENTERING ORDER GRANTING SUMMAR:>: JUDGMENT 

This day came th~ PIElintiITon her Motion to Re·!"'"Ilter the Order Granting Summary 

Judgment. previously entered 011 Februl:lry 3, 2015. It appears lhut the Order was not mailed 10 

counsel, although the order as entered directed copit:s be mailed to Counsel. It appearing to the 

Court that good calIse having been shown. it is herl!by ORDERED that the February 3, 201.5 

Order be re-eutercd by the P1.11nam County Circllit Clerk's Office for the purposes ofappellate: 

review, effec\ivCl as of lhe dale:' 0 f entJ)' 0 ftbis Order. The objections of the defendant nrc noted 

and preserved. 

The Clerk is to Ordered to provide ~t copy ofthis Order to counsel listed below: 

John H. Skaggs, Esq'uirc 
The Cal well Practice. LC 
500 Randolph St1'eet 
Charleston, West Virl],inifl 25302 
Phone; (304) 34:3~4323, 

Steven L. Thomas, Esq\lir~ 
KIlY Casto and Chaney PLLC 
Post Office Box 2031 
Charleston, West Virginia 25327 
Phone: (304) 345·8900 

http:appella.te


From :PUTNRMCOCIRCUITCOURT Fax No. :3045860221 Ma~ 06 2015 10: 19AM P 3/3 

7l"J,h-
Dated thi~Y of April. 2015. 
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IN THE CIRCU1T COURT OF PUTNAM COUNTY., WEST VIRGINIA 

KAREN ADAMS. 

Plaintiff. 

v. 	 Civil Action No. 12-C-43 
The Hon. Phillip M. Stowers 

PENNSYLVANIA HIGHER EDUCATION 
ASSISTANCE AGENCY. d/b/a 

~ AMERICAN EDUCATioN SERVICES, u; .....,A foreign ·corporation. 
\1;},

S.UNTRUST BANK. (fl 

A forei.gn corporation, 
-0 
'::B: 
igI>efendants; 

FINDINGS OF FACT, CONCLUSIONS OF LAW AND 
'ORDER GRANTING PENNSYLVANIA HiGHER EJ)UCATlON ASSISTANCE 

AGENCY'S RENEWED MOTION FOR SUMMARY JUDGMENT 

On the 11 Ul day of July 2014c8111e defendant, Pennsylvania Higher Education Assistance 

Agency ("PHEAA" or "Defendant">" by counsel Steven L. Thomas, and the law firm of Kay 

Casto & Chaney, PJ.,LC; and plaJntiff, Karen Adams ("Ms. Adams" or t<P:lain~itr'), by her 

counsel John H ..Skaggs•. aM. the law finn The Calw'ell .Practice PLLC, for a hearing on 

PeilllsylwlIlia. Higher /!lii(cCl(ioll Ass~!(mce Agency's Renewed Motioll For Summary Judgmenr 

("Motion"). 

After reviewing the pleadings. exhil>jts and the memoranda of law submitted by the 

parties hereto.. and i1a"ing .h<;lard the argum.~llt~ -of coun~el on the. Moti.on, the COlirt makes· the 

followll1g fil1dillg~ of fil(it and conclu~ion~ oflaw': 

I In aecordalle~ wilh Rull: 52 orth~ West Vtrginfa Rules ofCiviJ Proc!:clure. whenllpproprinte.all fmding. of 
rnet shall be construed as conclusions of Inw, and nll concj(lsions of law shall be construed as findings of tact. 
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I. Legal St~ndard 

I. Pursuant to Rule 56(~) ofthe West Virginia Rules of Civil Procedure a motion for 

summary judgm~nt should be granted ".if the pleadings, depositions, answers to interro.gatorics. 

and admissions on file, together with the affidavits, if anY,shbw that .there is no genuineis5ue as 

to any material fact and that Ihe moving party is entitled to a judgment as a mailer of law." W. 

Va. R. Civ. P. $6. 

2. The question to be decided on a motion for summary judgment is whether there is 

a genuine issue of fact and not how that issue should be detennined." Syllabus Point 5, Aelna 

Casualty & Surety Co. v. Federal Insurance Co. of New York, 148 W.va. 160, 133 S.E.2d 770 

(1963). 

3. "Summary judgment is appropriate where the record taken as a whole could not 

lead a rational trier of facl to find for the nonmoving party, such as where the nonmoving party 

has failed to make a sufficient showing 011 an essential element of the caSe that it has the burden 

10 prove." Syllabus Point 4, Painter v. Peavy, 192 W.Va. 189.,451 S.E.2d 755 {I 994). 

4. "If the moving party makes a properly supported motion for summary judgment 

and can show by affinnative evidel1ce that there isno genuine iss.ue of a material fact.. the burden 

of prodUction shifts to the nonmoving party who must eHher (1) rehabilitate the evidence 

attacked by the moving party, {2) produce additi<mal eviden~e showing the existence of a 

genuine issue for trial. or (3)submit un affidavit explaining why further discovery is necessary as 

provided in Rule 56(0 of the West Virginia Rules of Civil Procedure." Syllabus Point 3, 

Williams v. Precision Coil, Tile;, 194 W. Va. 52, 459 S.E.2d 329(199S)~ 

5. "Roughly stated, a . genuine issue' for purposes of West Virginia Rule of Civil 

Procedure 56 (c) is simply one half of a lrialworthy issue, and a genuine issue does not arise 
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unless there is sufficient evidence favoring the Ilon-rnovipgparty for a reasonable jury to retum a 

verdict for thaI paliy. The opposing halfofa tri"aI-worthy issue is present where the non-moving 

party can point to one or more disputed 'material' facts. A malerial fact is {jne that has the 

capacity to sway.the outcome of the litigation under the applicable law," Sy)l~us Point 5. 

Jividen v. Law, 194 W.Va. 705, 461 S.E.2d451 (1995). 

U. Findings of Fact 

6. The business records of PHEAA reflect that Ms. Adams signed a Guaranteed 

Studelll Loan Promissory N01e C'Promissory Note") and Application (the Promissory Nole and 

Application are cOllectively referred to I:lerein as the "Student Loan") on November 9, 1986 to 

obta,in student loan funds to attend PTC Institute (RETS) ("PTe"). 

7. Ms.. Adams defaulted on the Studenl Loan, and later entered into a loan 

rehabilitation program with Collect Corp. as an agent of Educational Credit Management 

Corporation ("ECMC") and the United States Department of Education (."ED'), by signing a 

rehabilitation agreem.ent on October 8, 2007(the"Rebabili.tation Agreement"). 

8. Plaintiff successfully rehabilitated the Stupent Loan by making at least nine (9) 

monthly payments of $86.00 beginning September 28, 2007, thus removing the default status of 

the Student Loan. 

9. In ~OO8. Jhc Student Loan was sold to SunTrust Sank. Contemporaneous 

therewith, PHEAA, a sta:tmorily-created instrumentaHty of the Commonwealth of Pennsylvania, 

became the servicer of the Student Loan. 

10. From June 23, 2008 through March 15, 20H) PI<,Iintiff made twenty-one (21) 

payments on the rehabilitated, Student Loan. 
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II. On several occasions beginning in June, 2008 through Apri I, 2010, Plainti ff 

contacted PHEAA claiming that the Stud~nt Loan was wrongful obtained in her name by an act 

of identity theft. On each occasion, PHEAA requested from Plaintiff certaih documentation to 

necessary to conduct a fraud investigation including. but not limited tb, signature samples and a 

police report reponing the identity theft. 

t2. Plairtliffnever provided a cop)' of the requested police repc:irt toPHEAA. 

13. PlaIntiff did produce to· PHEAA five n9tarized (5) signature samples, a copy of 

her' ~ocial security card, and a copy of her driver's license. PHEAA reviewed the signature 

samples provided by Ms. Adams, the signatures on her social security card and driver's license, 

and the signature from the Rehabilitation Agreement, and concluded that the signature samples 

were consistent with the SIgnature on the Student Loan Promissory Note. Accordingly, Ms. 

Adams' request for discharge of tile Student Loan based upon identity rheft was den.ied. 

14.111 June, 2011, Plaintiff requested a discharge of the Student Loan based upon 

total and pennanent disability. Plaintiff, after multiple requests from PHEAA, failed to submit a 

complete disability discharge application including the requited physician certification of 

disability. The plaiiltiffhad been !1warded Supplemental Security Income benefits in 199.6. This 

order was provided to PHEAA. 

15. On or about September 8, 2011, PHEAA was advised that Ms. Adams was 

represenle<i by counseL Subsequent to September 8,.iOI1, PHEAAcontinued to directly contact 

Ms. Adams. 

l6. On Apdl 18, Z012, Ms. Adams filed her Second Amellded Petitioll and 

Complaint. requesting: (n d~claratory judgment that the Student Loan is null. and void or (n the 

alternatively ba.rred by a ~tatute of limitations; and (2) statutory damages in 1he amount of 
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$(10,000.00 for alleged violations of the West Virginia Consu.rner Credit Protection Act 

("WVeCPA"). PHEAA timely tiled an answer denying all asserted cl.aims. 

17-. 01') or ahout March 6, 2014, Ms. Adams con1pleted and submitted a LOlln 

Discliarge Applicatioll: False CerlijiC([tion (Abilfly io Benefit) (the ··ATB Discharge 

Application") to EeMC. On the ATB Discharge Application, Ms. Adams reque~ted a discharge 

of the S,tud.ent Loan pursuant to 34 C..F.It § 682.402(e) of the Federal Family Education Loan 

regulations (34 C • .F.R. §§ 682.1 OO(!t seq.) (~he "FFEL Regulations"). 

18. On the ATB Discharge Application! Ms. Adams adniitted that she signed the 

Student Loan but asserted that she was entitled to a discharge of the Student Loan because sh.e 

never 'graduated from high school nor obtained a GED. and PTe failed to give her .an 

appropriately administered entrance exam todelermi~e her ability to benefit from the Student 

Loan. 

19. On t.he ATB Discharge Application, Ms. Adams certified in writing under penalty 

of perjury lhat: (i) she attended PTe from Deccl)'lber 30, t 986 to June 16, i 987; and (ji) 

federally gU!iranleed student loan flmds wetedistr:ibuled 10, or for, herhenefit while attending 

PTe pursuant fa the Student Loan. 

20,. The ATB Discharge Application was approved by EP, and Ms. Ad.ams has been 

refund.ed all monies that she paid on the. Studellt Loan. 

2 I. PHEAA contends that Ms. Adams, by signing the ATB Application, has now 

admitted that she signed the Student L9an PrQroissory Note and \haf student loan funds were 

d.isbursed on her behalf, and therefore the entirety of Plaintiff's claim ispre-empted by the 

Higher Education Act of 1965 (20 U.S.C.§§l 001 et. ~eq.) (the "HEA;') and the Federal Family 

Education Loan C'FFEL") regulations. 
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22. Ms. Adams contends that the federal pre-emption of student ioans is !lot complete 

and IS limited only to the preemption of state statute of limitations. Ms. Adams further contends 

tha~ tlJe fact that she ultimately availed herselfof an administrative remedy which resulted in her 

claim being deemed discharged as not enforceable does not establish a basis to pre-empt her state 

law claims. 

23. At a previous hearing. theCollrt Ordered that the trial be bifurcated, with the firSt 

issue to be tried to be whetherthe transaction between the plaintiff and the originating lender was 

a loan agreement. The Court now fiilds that a trtal is not necessary because PHEAA is entitled to 

judgment as a matt~r of law • based on the facts that are no\ subject to reasonable dispure. 

III. Conclusions cir Law 

24. By signing the ATB pischarge Application, Plaintiff has admitted that she signed 

the Student Loan and that student loan funds were disbursed for her benefit. rhus, at all times 

relevant, the Student Loan nlll;st be treated· as a valid federally guaranteed Robert T. Safford 

Federal Loan govemedby The Higher Education Act of 1965 (20 U.S;C.§§ 1001 e/. seq.) (the 

"HEN') and the FFELP Regulations. 

25. The Court fint;ls ihat .the loan discharge app'lict'ltionis not exclucfed under West 

Virginia Rules of Evide.n«e 404(b)as contended by the plaintiff. The Court finds that the 

statement was not nHIde in furtherance ora settlement between the parties LO this civil action. 

26. The HEA provides. aid 10 students tl!rough federa,lly-sponsored loan programs. 

One such gro\,lp of tederally sponsored loan programs is the Federal Family Education Loan 

("FFEt") program. which includes certain subsidized and unsubsidized federal Stafford Loans. 

"Under the Guarameed Student Loan Program. now known as the Federal Family Education 

Loan Program. the federal government provides a public guaranty and insunince system so that 
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students may obtain loans in pursuit of higher education." Gill v. Paige, 226 F. Supp. 2d 366, 

369 (E.D.N.Y. 2002). 

27. PHEAA has requested the dismissal of all cjaims against it 011 t.he grounds of 

federal preemption. "[IJo analyzing the question of preemption, the focus is on congressional 

intent... manifesie~ by express language In a Federal statut.e or implicit in the structure and 

purpose of the statute." See Chevy Chase Bank v. MeCamanl, 512 S.E.2d 217, 222 (W. Va. 

1998). 

28. "To establish a caSe of express preemption requires proofthal Congress, through 

specific language, preempted the specific field covered by State law." Jd. Conversely, "[lJo 

prevail in a claim of implied preemption; 'evidence of II congressional intent to preempt the 

specific field covered by State Jaw' must be pinpointed." rd. (quoting .Hartley Marine Com. v. 

Micrke, J96 W.Va. 669, 674,474 S.E.2d 599; 604 (1996». 

29. The HEA and the FFEL Regulations provide a detailed statutory and regulatory 

governance structure for Federally-insured student loans. See 20 U.S.c, §1082(a); 34 C.F.R. § 

682.411. As a part of that gove.TT!ance struct~JrC~. the HEA and FPEL Re$Ulations establish 

minimum unifom1 due diligence req~l1rements·fol· loan l;:oUection including the requirement that 

loan servicers, Jil<e PHEAA, must diligeiltly attempt to contact the borrower by telephone and in 

writing to "forcefully" demand payment on defaulted student I'oans. See 20 U:S.C. §1078; See 

34 C.F.R. 682.4t1(0). 

30. Section 682.411 (6) of the FFEL Regulations provides that: "The provisions of 

rhis section preempt auy State law, including State statutes, regulations, or rules, that would 

conflict with or hinder satisfaction of Ihe requirements or frustrate the purposes of this section." 

See 34 C.F.R. 682.4JI (0). 
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31. The overwhelming body of case law interpreting the HEA, Section 682.411(0). 

and the Notice h~s repeat~dly reinforced the principle; that state law claims based upon prc­

litigation collection activities relating to federally-guaranteed student loans are preemptecj by 

federal law. Brannan v. United States Aid Funds. Inc .• 94 F.3d 1260. 1264 (9th Cir. 1996); 

Pirouzian v. SLM Com., 39()F. $upp. 2d 1124. (S.D., Cal. 2005); Kort v, Diversified Collection 

Servs.. 270 F, Supp. 2d 1017, 1023 (N.D. fit 2003); .et al. The same preemption prindple has 

been recognized. adopted and applied in the. Fourth Circuit~Uld in both federal district courts 

located within West Vlrginia. See Seals v. Nat'J Student Loan Program. 2004 WL 3314948, at3, 

6 (N.D. W. Va, 2D04), aff"d, 124 Fed.. Appx. 182 (4th Cir. 2005) (per cl,lriam); Martin v. Sallie 

Mile. Inc., 2007 WL 4305607 (S.D. W. VA. 2007). 

32. ?laintiffs WVCCPA claims are entirely based upon pre-Ijtigation collection 

activities, All of PHEAA's contacts with Plaintiff were conducted in accordance with and as 

mandated by theHEA and the FFEL Regulations. See 34 c'F.R. § 682.41 I. 

33. The provisions of the WVCCPA upon which Ms. Adams relies upon to support 

her WVCCPA based claims are in: conflict with the REA and the FFEL Regulations and are 

preempted by federal law. Accordingly. PHEAA is entitled to judgment asa matter of law on alI 

ofPlaintitrs WVCCPA based claims. 

34. Section 109! a of the HEA expressly preempts, negales and eliminates any and all 

federal or state, regulatory. or .administrative time limitations on the collection of ED financed 

student loan debts. See 20 U .$:C. § 1091 a; see also Miilard v. United Student Aid Funds Inc., 66 

F,3d 252, 253 (5'h Cir. 2001); U. S, v. Glockson, 998 F.2d 896, 897 (lllh Cir. 1993); D. S. v. 

Lawrence, 276 F.3d 193,.196 (Slh CiT. 2001); et al. The Student Loan is llfederally guaranteed 

Stafford Loan to which SectlQo 1091 (a) applies. Thus, pursuant to Section 1091 (a), there is no 
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statute of limitaiions' applicable to collection efforts on the Stud!!llt Loan andPHEAA is entitled 

to jud~ment as a maller of law on Ms. Adams statute of limitations. based claim. 

35. Plaintiff must exhaust the adminis.trative remedies available under the HEA and 

FFEL Regulations before she can seek relie:f from this or any court. Haddad v. Dominicall 

Univ.• 2007 WL 809685 (N.D. Ill. 2007). Plaintiff has afforded herself of her administrative 

remedies and has obtained a filH discharge of the Student Loan and, reimbursement of all 

amounts she paid on the Student Loan. 

36. It is well recognized that there is no private cause of action ulider the HEA and 

the FFEL Regulations that would pem1it this: court to discharge the Student Loan based upon 

fraud, identity theft, or disability. See generally CoIL Loan Com. v .. SLM Corp., a Delaware 

Corn.• 396 F.3d. 588 (4th Cir. 2005); Labickas v. Ark. State Vniv.. 78 F)d 333. 334 (.8th 

Cir.1996) (per curiam); Bellecourt v. United States. 994- F.2d 427. 430 (8th Cir.1993); Karara v. 

United Slales,176 F.3d 48'8 (10th Cir. 1999) McCulloch v. PNC Bank Inc., 298 F.3d 1217, 122] 

(I ltl1 Cir. 2002); Green v. United States, 163 F. Supp. 2d 593, 598 (W.D;N.C.. 2000); Martin; 

see also Armstrong; In re Balion; In·re Bega, 180 B.R. 642, 643 (Bankr. D. Kan. 1995) Williums 

v. Nat'l Sch. of Health Tech .• Inc., 836 F. Stipp. 273, 279 (£.D. Pa. 1993)aff'd. 37 F.3d 1491 (3d 

Cir. 199.4); et a!. Thus. Ms. Adams is nQtentitled to any further remedy from this Court. and all 

ofher state.law claims are· preempted J>y the.HEA and theFFELP Regulations.. 

37. The Court finds that the deterrnination that tbe loan was madefor\ Plaintiff to 

·attend a school for which there is a "blank,e\" administrative discharge fot borrowers havillg no 

High S.chool diploma nor GEDat the lime of attendance, under the ,AAbility to Benefit·" FFEL,. 

Regulation, does not constitute all adlllinislrativ.e finding that the loan was· not a student loan in 

the firs! instance, 

9 

http:994-F.2d


38. The Court finds thaI the preemption of the slate law claims does not require 

further analysis under Brown 1'. Genesis Healthcare Corp., _ W.Va. _, 724 S.E.2d 250 

(2011) and Syllabus Point 4, State ex ref. Dunlap y. Berger. 211 W.Va. 549, 567 S.E.2d 265 

(2002). 

Judgment 

WHEREFORE, based on the foregoing, this Court does hereby GRANT in full 

Pennsylvlllli(l Higher Education Assistance Agency's Rellfnved Motion For Summary Judgment 

and does hereby ORDER that: 

a. At all times relevant, the Studem Loan is and was a valid federally guaranteed 

Robert T. Stafford Federal Loan governed by The Higher Education Act of 1965 (20 U.S.C. §§ 

1001 et. seq.) and the FFEL Regulations. 

b. The claim a.sserted by Ms. Adams in this civil action that PHEAA is barred to 

collect on the Student Loan by the applicable limi.tations period is dismissed on the grounds that 

said claim is preempted by20 U.S.C. § 1091 a; 

c. All of Ms. Adams' WVCCPA basedcJaims against PHEAA for unlawful 

collection activilY are.. in conflict with the HEA and the FFEL Regulations and are hereby 

dismissed on. the grQuQds .thai said claims arc preempted by the HEA and FFEL. 

Plaintiff's objecti.ons and'exceptions to this Order are. noted. 


TI.leClerk is hereby directed to send a certified copy of this Order to counsel of record. 


IT IS SO ORDERED this 3-day,of ~'"I .2014. 
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STATE Of WEST V.qGlNIA 
GOUNlY OF PUTNAM, '$S: 
I~ R"nniU W. Matthews, Clefk·of It!e ClrcuitCo6rt of said 
WUI!"I\, IIn~ ;n.sdID ~$!I, 00 her~by.certiiy tft!> tha 
foregoing !sa true copy frOm the. records of said Court. 
Given undellliy hand and dIS seal oi said ClJmt. 
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Prepared by: 

St . en L. Thom sq-. (WVS #)738) 
Ch~r1es W. Pace. Jr.• Esq. (WVSB #S076) 
Kay Casto and Chaney PLLC 
P.O. Box 2031 

Charlestoll; WV 25327 

(304) 345-8900 

COlmselfor Deferldallt 
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