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PETITIONER’S ASSIGNMENTS OF ERROR
Petitioner/Appellant, Albin Littell, states as assignments of error by the

Hon. Rudolph J. Murensky, I, Judge of the Circuit Court of McDowell County, West

3

~

irginia, the following:

1. The Judge erred in failing to set aside a deed dated on 4/26/06, from
the McDowell County Clerk to Appellee, Steve Mullins. Said deed is
of record in Deed Book 502, at Page 559. The Judge failed to comply
with WV Code Section 11-A-3-19, according to the Appellant.

2. Judge Murensky failed to set aside said deed, again dated on 4/26/06,
of record in Deed Book 502, at Page 559, denying Appellant due
process of law under the Constitution of West Virginia and the United
States.

3. Judge Murensky erred in failing to set aside the deed dated on 4/26/ 06,
based upon lack of notice to the Appellant, Albin Littell.

4, Needless to say, the Respondent/Appellee, Steve Mullins, denies all of
these assignments of error and responds fully with respect to these

issues in the responsive brief, which follows:
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STIPULATION OF RESPONDENT/APPELLEE

Now comes the Respondent/Appellee, Steve Mullins, who states that the

Appellant has, in one way or another, through the appendix or through designation of

v

chibits or materials to be considered by the Supreme Court in this appeal, has the entire

fije from the Circuit Court of McDowell County, West Virginia, in Case No. 08-C-178,
the instant case, before the Supreme Court, for the Court’s consideration as evidence

doncerning this appeal. The Appellee has no objection to said designation and to the

4

reay

npendixes heretofore submitted by the Plaintiff through the appeal process and joins by

V

=,

ay of stipulation, again that there is no objection and that the Appellee joins in moving
and in stipulating that the Supreme Court of Appeals should consider the entire record.
Tbe Appellee will not re-submit or re-designate any exhibits or materials or transcript or
drders or anything else contained in the records from the Circuit Court of McDowell
(Jounty in this case as everything has already been designated and is before the Court.
The Appellee has attempted to impart Appellee’s position in this matter in his brief,

which follows.

PHILIP A. LACARIA
ATTORNEY FOR APPELLEE
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STATEMENT OF THE CASE
This case has been brought on appeal to this Court by the Petitioner, Albin
Ilittell, individually, and as Trustee of the Littell Coal Interest Trust, a Trust created in
Arizona by Littell and his mother in approximately 1999, ten years after the death of the
known owner of said property, Nancy Doonan Estate, an Arizona citizen and domiciliary.
Qounsel for the Appellee, Steve Mullins, will refer to Petitioner/Appellant in this brief as
‘Littell” for clarification and simplicity purposes. The Appellee, Steve Mullins, will be
ngferred to as “Mullins”.
This case involves issues involving the sale of delinquent real estate. The real
gstate sold at a delinquent Sheriff’s Tax Sale was located near the small town of Raysal,

in Big Creek District, McDowell County, West Virginia. This case is not complicated

=

and again involves basically statutory provisions with respect to the sale of delinquent
neal estate at Sheriff’s Sales and the requirements relating thereto with certain case law

|

eing presented as precedent for the peculiar facts and circumstances of this particular

o)

¢ase.

The statutes involved include WV Code Sections 11A-4-3 and 11A-4-4. Littell is

ppealing the decision of Judge Rudolph J. Murensky, II, Judge of the Circuit Court of

&

Qo

McDowell County, which said decision was entered by Order dated on March 25, 2015,
gubsequent to a bench trial heard several months previous to the said entry of the order of

March 25, 2015.

Lo O Mullins agrees with Judge Murensky’s decision for the most part. Therefore, the
w OFFICE OF

PuiLip A, LACARIA . . ) . .
weas, West viana QLY iSSues in controversy before this Court are presented by Littell and not Mullins.

24801

8 BANK STREET
P.O.Box 739




Law Orrice OF

PHiLIP A. LACARIA
WeLcH, WEST VIRGINIA
24801

8 BaNk STREET
P.O. Box 739

—

1

Mullins is a 75 year old retired businessman and widower, and is a lifelong

=
Fa)

sident of McDowell County, West Virginia. Mullins formerly ran a small mom/pop

[£7®)

rocery store for many years and has engaged in the purchase of delinquent real estate in
[cDowell County for many years, having purchased at Tax Sales, literally hundreds of
properties down through the years and has been engaged in this activity of purchasing

delinquent properties for the last 40 years. Mullins is an expert on the requirements and

pae
7.

4 an expert on the statutes and laws relating to notices and requirements in order to

successfully, legally, and properly purchase delinquent real property. Mullins has never

been sued before and is frankly embarrassed by this lawsuit against him. Mullins has

never had any prior sales vacated or rescinded, although there have been literally

undreds of these sales over the past forty years or so, in which Mullins was involved as

urchaser.

At a delinquent Tax Sale for McDowell County real property, which said property

was delinquent insofar as real estate taxes were concerned, Mullins purchased on

Z

fovember 16, 2004, at said Sheriff’s Tax Sale, an undivided interest in what is described

as Parcel 7 on Tax Map 386 being a 2/9 undivided interest in a 279 acre tract known as

*}*xe Salyers Trust. At said Sale, Mullins believed he was purchasing a total of 643 acres

ab were contained in two parcels, located in Big Creek District, McDowell County, which
said first parcel and the only parcel of concern in this appeal is Parcel 7 on Tax Map 386
as stated above. A second parcel, which Mullins believed he had purchased was as a
gﬂlirect result of mistakes in the Assessor’s Office concerning this second parcel identified
as Parcel 5 on Tax Map 366. However, the trial court correctly determined this second

fract was not delinquent realty and this resulted from a mistake made in the McDowell
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(ounty Assessor’s Office. Therefore, there is no issue before the Court involving Parcel

jjon Tax Map 366. This appeal only involves the purchase by Mullins of Parcel 7 on Tax

Map 386, as is identified above as a 2/9 undivided interest in a 279 acre tract known as

the Salyer’s Trust, listed in the name of Nancy Doonan Estate.

The property purchased by Mullins was an undivided interest in Parcel 7. This

was a Tax Sale conducted by the Sheriff of McDowell County, West Virginia on

November 16, 2004. Mullins, being an experienced purchaser of real estate, had done his

pmework and was aware of this property, as well as other properties on the date of Sale,
nd came prepared to purchase same at the Tax Sale, if the opportunity presented itself

nd believed that said parcel had value. Parcel 7 was in the name of “Nancy Doonan
state”. It was later learned that Nancy Doonan died in 1989 and was the grandmother of

e current owner, Albin Littell. This information was not available at the time of the

le. After the death of Nancy Doonan, it was the testimony of Littell at the bench trial
at Nancy Doonan was his deceased grandmother and upon her death, she bequeathed

r interest in certain real estate and property in West Virginia, as well as in other states,

lr th to Albin Littell and to Albin Littell’s mother, a woman by the name of Letticia

)

jouise Littell. Later, ten years or so subsequent to the death of Nancy Doonan, it was the

t{e stimony of Albin Littell, that a Trust was set up, which the mother and Littell named the

~

fLittell Coal Interest Trust”. Again, this Littell Coal Interest Trust was set up in 1999 by

=

Albin Littell and his mother and not by Nancy Doonan prior to her demise, and again,

#)ne of these facts were known by Mullins or any State official prior to the Sale or for

ears after the Sale.

<

A

-
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A bench trial was held before Judge Rudolph J. Murensky, II, in the Circuit Court
[ McDowell County, Case No. 08-C-178, on March 25 , 2013. Littell has provided the

upreme Court with the transcript of said trial, which Mullins will refer to from time to

time. Littell has submitted the entire record from the Circuit Court of McDowell County.

Mlullins will not submit the record a second time.

Littell argues that Mullins did not abide by certain statutory requirements imposed

Wlpon purchasers of delinquent property as are contained in the aforesaid WV Code
S“ections. However, there is no evidence of record indicating that Mullins did not do
Verything required by statute insofar as notification of a known owner or owners.

Mullins researched all information available contained in the real property record room or

vault”, as McDowell County attorneys call it. Mullins checked the Grantors Index, the

(jrantees Index, the Judgment Lien or Tax Lien Index, and the Deed of Trust Index. The
(rantors Index in McDowell County would provide information relative to the demise or
death of the owner, Nancy Doonan, if same had been appropriately and properly and
lawfully submitted, which it was not. There is no dispute as to that fact. Nancy
Doonan’s Will was not probated or recorded in McDowell County. No documents were
ffled or records filed by Littell or anyone acting for Littell. There was no record of any of

%ﬁs at the time of the Sale. There were no records filed by Littell or the Littell Coal

nterest Trust in McDowell County. To be sure, there was nothing that could be found by
vIullins, as nothing more had been placed of record by Littell or his grandmother or his

ccountant (Reidy).

£3

In addition, Mullins checked with the Assessor’s Office, the Sheriff’s Tax Office

8 BANK STREET %md the County Clerk’s Office. There was no information available other than the name

P.0. Box 739
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qt Nancy Doonan Estate and the only address that was found prior to trial was 6035 E.

(3rant Rd., Tucson, AZ 85712. According to Littell, the Littell Coal Interest Trust had

e

1 accountant by the name Dennis Reidy, who is now deceased, having died in early
D13, about two months before the trial in this case. It was Littell’s testimony that this

ennis Reidy, accountant, also served as the accountant for Nancy Doonan during her

lifetime. It was the responsibility of the aforesaid Dennis Reidy, accountant, to pay taxes

nd to handle those type of affairs for Nancy Doonan prior to her demise and also for the

Lfittell Coal Interest Trust. Indeed the record shows that the aforesaid Dennis Reidy had
paid taxes on this real estate previously, but for unknown reasons, stopped paying taxes
arter payment of the 2002 taxes, which resulted in this case being before this Court at this
time. The 2002 taxes were paid by Reidy in early 2003 by check mailed from Arizona to
the Sheriff’s Tax Office. Again, this was learned by Mullins subsequent to his being

dtied and this information was unavailable prior thereto.

The Tax Sale occurred in 2004 and it was a Sheriff>s Tax Sale. As this Court well

]ﬁnows there is an eighteen month period after the Sale to allow for the owner to redeem
tie realty. A deed was executed by the McDowell County Clerk on April 26, 2006,

which said deed is of record in Deed Book 502, at Page 559, Instrument No. 3238, dated

n 4/26/06 and is a deed from Donald L. Hicks, Clerk of the County Commission of
MicDowell County, West Virginia, to Steve Mullins. Please see Plaintiff’s Exhibit 5,

which is a copy of said deed. This deed was executed by the aforesaid Clerk as a result

of the non-payment of real estate taxes by the prior owner for tax years 2003, 2004 and

005. There was a period of probably somewhere around 4 or 5 years that the prior

owner failed to note that taxes would be due and owing on said property, but that the said
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prior owner took no action regarding same for a long period of time. This is undisputed.

ittell took no action in this matter subsequent to the payment by the accountant of the
D02 taxes until years after the Tax Sale, when Littell filed this lawsuit in 2008.
There is no question of the fact that taxes for these years were not paid by the

rior owner, Nancy Doonan Estate or the Littell Coal Interest Trust or by anyone acting

in behalf of the property owner or owners.

In any event, Mullins testified that he had done everything he knew to do as was

required by statute. He searched everywhere available to try to find any and all
information relative to the prior owner, Nancy Doonan Estate. The only address
yailable was the one listed above. When the Nancy Doonan Estate was contacted by the

(llerk, the mail was returned by the postmaster and marked “addressee unknown”.

The realty purchased at the Sheriff’s Tax Sale was a fractional interest, 2/9

divided interest in a 279 acre tract. Littell argues that Mullins is and was required to

§

o

g

[

17

=t

1

.

[ve notice to redeem to other co-tenants owning a separate fractional interest in the 279
cre tract. One of the owners of a separate fractional interest was Hall Mining Co. and

ittell argues that this Sale should be set aside, as no notice to redeem the Littell

]%operties was given by Mullins to Hall Mining Co., as Hall Mining Co. was a co-tenant.
The trial court addressed this argument and issue in its decision. The Court ruled that

Littell and Hall Mining “are separate entities, with separate undivided interests, assessed

eparately”. (Please see page 10 of the final order of the trial court.) The trial court went
F to rule Hall Mining is not a party entitled to notice to redeem for itself the subject

¢alty or is an entity reasonably expected to protect the Littell property. Hall Mining was

xHot a party to this action and was not entitled to notice to redeem Littell’s realty.
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The trial court, in a footnote, (see footnote #2 on page 5 of the trial court’s

gecision) states that Littell and Hall Mining Co. had appeared in this trial court

previously in another case. The Court determined from this history and from the Court’s

ersonal knowledge of prior litigation, that Littell and Hall Mining Co. have separate and

distinct interests, which at times are at odds with each other. The Court was involved as
gn arbiter in litigation, as a matter of fact, involving the same real estate involved in this

action wherein Littell and Hall Mining Co. had separate interests. Therefore, the trial

burt ruled that Mullins had no duty to contact Hall Mining Co. by giving Hall Mining

{Jo. a notice to redeem the subject realty.

Littell testified that this matter was the responsibility of the bookkeeper, Reidy,

who obviously dropped the ball in that he did not pay the taxes as he was required. It is

known as to why Mr. Reidy, the accountant, did not follow through and pay these

i

i

L

i

[4}]

ol

xes. Taxes had been paid for prior years. Indeed Littell argues that the last check sent
¥ Reidy to the McDowell County Sheriff’s Tax Office had an address on it or the then

krrect address of the Littell Coal Interest Trust and that it should have been the duty of

Mullins to find the current address from that check. The Court found, obviously, that,

iat was something that would be impossible for Mullins to do in that the Sheriff’s Tax
Dffice receives literally thousands of checks in payment of taxes and as far as Mullins

‘nows, no record is kept of the address of the payor on these checks by the Sheriff’s Tax

(¥ffice or any other office. This is how desperate Littell is in this matter. This argument

q completely unreasonable.




Indeed, it was several years after the Tax Sale that Littell recognized the problem
of realized that there was a problem. It was apparently 2008 before Littell realized that
this property had been sold at a Tax Sale some 4 or 5 years previous.

Mullins argues that Littell is bound by the actions or lack of action on the part of
his agent, Accountant Reidy. It is unknown again as to why Reidy failed in the execution
af his duties, in his failure to pay these taxes as he had in 2002. Since Reidy is deceased
dnd did not testify at the trial, there is no evidence as to why Reidy failed to perform his
duties. There was no evidence from Littell that Reidy had failed in other areas of his
gmployment as an accountant. Indeed, Littell had no answer to the Court as to why his
dgent (Reidy) had failed to pay taxes.

The evidence further showed that Nancy Doonan did not acquire this property by

W ill or by deed, but it was inherited by Nancy Doonan. Therefore, it became more

fficult for Mullins to try to run down any information on Nancy Doonan. The

tgstimony of Littell was that no probate documents, such as a Will or any other document

o

5 the result of the death of Nancy Doonan was ever filed in McDowell County, West
Viirginia, so there was no way of knowing or finding out about the death of Nancy
INoonan since nothing was ever filed.

The only records, again, show the address as stated above.

Littell argues that Mullins should have notified and contacted and listed for the
(Jounty Clerk, names and addresses of co-tenants, who owned other fractional interests in

the subject real property. The Court has determined in its decision that this was not an
Law Orrice OF

PuiLip A. LAC .. . . .

'W"a.cu. West $M$IA obligation or requirement that Mullins was responsible to adhere to and was completely
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¢ Buxsmmy  4pd totally unreasonable. Also, there was no record, and Littell testified that there was no

P.O. Box 739




submission into the records in McDowell County, West Virginia, anything by Littell or
His mother or by the Littell Coal Interest Trust so that the existence of said Trust or the
awnership of Littell and/or his mother was not filed in McDowell County, West Virginia,
anywhere and therefore Mullins would have no way of finding this information, as same
was not documented. Indeed, there was no record of the death of Nancy Doonan in
McDowell County. Littell, in his testimony, did not know the exact date his

grandmother died. In his testimony, Littell states that he thought she died in 1989. Other

b

witnesses have indicated that Nancy Doonan died in 1999. So, Mullins did not know

apout the death of Nancy Doonan at the Sale or thereafter until this lawsuit was instituted
iﬂql 2008. Littell simply dropped the ball. That’s what the real issue is in this case.
Mullins did everything that he was required to do by statute. Littell simply dropped the
bpll, notwithstanding the fact that it is a property owners’ legal requirement that the
opner is responsible for the payment of taxes on one’s real estate and to provide
McDowell County officials as to the address of the owner of realty. The law imposes a
duty on each real property owner to enter his land on the State’s land books., W.Va. Code
11A-3-1.

During the course of the trial and during the course of litigation, it came into
eyidence that Nancy Doonan had one child, namely, Letticia Louise Littell, who in turn
was the mother of the Petitioner herein. Subsequent to the death of Nancy Doonan,

which was in 1989, Nancy Doonan had a Will and apparently codicils, all of which were

probated in the county in which she had lived in Arizona, but nothing probated or filed in
Law Orrice OF
P'\'v'ﬁ;‘;’:;::f,‘fﬁﬁ“ West Virginia. Apparently the Will or codicils or both of the aforesaid Nancy Doonan,

24801
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e Baxsmeer  Qpceased, created a Trust for her residuary estate. The original Trust, which predated the
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Yill or codicils of Nancy Doonan was terminated upon her death, apparently by her Will,

and in any event, the real estate interest in West Virginia and apparently other places was

stributed in equal shares to Letticia Louise Littell, daughter of Nancy Doonan,
eceased, and to Albin Littell, grandson and son of Letticia, when Albin Littell turned 30

'Fars of age and counsel is unaware of when that was. In other words, the Littell Coal

Imterest Trust was created ten years after the death of Nancy Doonan by Littell and his

nother.

In any event, subsequent to the death of Nancy Doonan, the interest in the real
roperty, which is the subject matter of this suit, was turned over to or owned by or
bnveyed to the Littell Coal Interest Trust. Interestingly enough, none of this information

r documentation was ever submitted or recorded or probated in McDowell County, West

Yirginia, and only came to light as a result of this lawsuit. In other words, Mullins had

pne of this information and no way to find it during the course of the events which led to
is lawsuit. To end this issue, Littell and his predecessors have never recorded any

eeds, Wills, or any other instruments concerning this real estate or anything else in
TcDowell County, West Virginia. Indeed, there is no deed of conveyance to Nancy
oonan. As Littell never listed or provided this necessary information the States need for

revenues was significantly jeopardized. Please see John v. Fisher, II, Delinquent and

lon-Entered Lands and Due Process, 115 W.Va. L. Rev. 43, 78-79 (2012).
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Judge Murensky correctly finds Littell relied on his accountant, Dennis Reidy, to

ooy

ceep track of real estate taxes. Indeed, accountant Reidy paid real estate taxes subsequent

1# the death of Nancy Doonan up thru 2002, but for reasons unknown, ceased payment of

1r es on real estate for tax year 2003 and thereafter. This resulted in the Tax Sale in

10
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November of 2004 to Mullins, who again did nothing wrong and met all of the statutory
rgquirements imposed by law on purchasers of delinquent real estate in the State of WV
gnd in McDowell County. By statute, Mullins was required to provide the McDowell

(Uounty Clerk with a list of any person who should be provided with a notice to redeem

1

ra

al estate. As a result of the search undertaken by Mullins, he again reviewed all

o

Vailable indexes, which are stated hereinabove, and met with representatives in the

o

heriff’s Tax Office and also with the McDowell County Assessor’s Office and again
was only able to find information concerning Nancy Doonan as stated hereinabove.
At the end of the day, Mullins submitted information to the Clerk as indicated

above that the only information he could find, and indeed the only information which was

1

La}]

ter determined to be of record, was simply Nancy Doonan Estate, 6035 E. Grant Rd.,

Tucson, AZ 85712. This information was imparted to the Clerk, who in turn attempted

i

FonY

contact the Nancy Doonan Estate at said address, resulting in the return by the
ppstmaster of said correspondence marked “ANK, addressee not known”. Subsequently

¢r during this time, in February of 2006, the McDowell County Clerk’s Office published

o

right to redeem in two newspapers of general circulation in McDowell County, which

[a¥]
p oy

re the only two newspapers, The Welch News and The Industrial News. I believe the
publication dates were 2/8/06 and 2/22/06. Please note that the Sheriff’s Tax Sale was
in 2004. The deed was executed in 2006, nearly two years later and still not action was
taken by Littell to redeem the realty.

Mullins, as a purchaser of delinquent realty, was required to meet certain
gbligations and to provide the County Clerk with a list of those persons or entities to be

derved with notices to redeem. See W.Va. Code Section 11A-3-19(a)(1). Thus, those

11
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persons entitled to notice to redeem are permitted to redeem the realty, subject to the tax
lien. Such persons would be the owner of the realty or such other person authorized to

pay taxes. (Reidy) Please see SYL. PT. 4, Rollyson v. Jordan, 518 SE 2d 372 (W.Va.

1999). If the purchaser at such a delinquent tax sale “Mullins here” fails to comply with

the requirements as set forth in W.Va. Code Section 11A-403 and 11A-3-19, said
cﬂlinquent tax sale may be set aside.

The interest purchased by Mullins at said Tax Sale was a fractional interest, a 2/9
interest in 279 acres referred to as the Salyers Trust. There are other owners who own the
aother fractional interests in said property, namely, Hallmont Mining Co., W.F. Harmon
Heirs, Judith Wadosky, and others as well. Littell argues that Mullins had the duty to
nptify the co-tenants that the taxes had not been paid and that these names should have
been given over to the County Clerk in order that they might be notified and given the
|’iJght to redeem the property. Without getting into complicated legal arguments, Judge
Murensky determined that this argument was without merit and that Mullins was under
np obligation to give information to the Clerk resulting in notice to redeem information

being given over to co-tenants as their interests in said property was separate and distinct

WV Code Section 11A-3-19 directs that a prospective purchaser provide a list to

ﬂom Nancy Doonan and Littell.
+1e Clerk of the County Commission of any persons who should have knowledge and

should be served with a notice to redeem. This statutory requirement was addressed by
Mullins when he provided a statement to the McDowell County Clerk indicating that

tH\ere were no known errors. This is contained in Plaintiff’s Exhibit No. 2.

12
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It was discovered during the trial of this case that the address for Nancy Doonan

state was the actually the address of Dennis Reidy, the accountant, who handled Nancy

Doonan’s legal affairs apparently prior to her demise and subsequent thereto. Again,

there is no explanation as to why Reidy, agent of Littell, during the course of all these

evelopments in this case, did not pay the taxes. He simply dropped the ball. However,

Littell has the right to institute these legal proceedings by the filing of this suit in which

rotects the original owner’s interests. See W.Va. Code Section 11A-4-4.

The Court must also consider “Due Process issues™ to protect the original owner’s

rﬁghts. Mullins has the duty to attempt to reasonably identify from the McDowell County

hblic records who (what person) should be notified. Please see SYL PT 1, Lilly v.

uke, 375 S.E. 2d 122, (W.Va. 1988).

1€

a1

[«

Also, the Court must consider “Mullins” effort to search publicly available county
cords and determine if a proper search of same by Mullins would have ascertained a

hrrent address of the owner from such a search. See Plemons v. Gale, 396 F. 3d 569,

77 (4% Cir. 2005). Additional steps are to be taken by the buyer to notify the owner,

nly if it is practical so to do. See Jones v. Flowers, 547 U.S. 220 (2006).
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MULLINS RESPONSE TO ASSIGNMENTS OF ERROR
L

Mullins responds to Littell’s assertion as an assignment of error that the trial court
1red, failing to set aside a deed dated on 4/26/06 of record in Deed Book 502, at Page

59, from Donald L. Hicks, Clerk of the County Commission of McDowell County to
teve Mullins. Littell argues that in WV Code Section 11A-3-19a, Mullins was required,
$ the purchaser of property at a Sheriff’s Tax Sale, to provide the Clerk of the County
Jommission of McDowell County, West Virginia, a list of those individuals who should

> served with a right to redeem, and to request that the Clerk prepare and serve this

L»tice as provided by statute.

Also, Littell assigns as error that a co-owner of real estate, whose interest is
ubject to separate assessment is permitted to pay the taxes of either his own interest
one or, in addition to, the interest of any or all of his co-owners. Littell argues that the

b-owners of other fractional interests should have been given notice by Mullins of a

nilght to redeem.

The trial court determined, on page 5 of its decision, that Hall Mining Co., a co-

nant, was not a party asserting a right to redeem property in this action and has not

intervened in this action asserting any right to redeem this property. The trial Judge
aprrectly found that the McDowell County records indicated Hall Mining was one of

several co-tenants with Littell concerning Parcel 7. As a co-tenant and not as a joint

nant with rights of survivorship, Littell and Hall Mining do not share privity of estate.

There is nothing in the record indicating that Mullins should have known that Littell and

Hall Mining Co. enjoyed any kind of special relationship that would lead to such notice.

14




The Court further stated that reasonable efforts to notify a property owner of a Tax Sale

do not require contact with another entity absent evidence showing that a special

-
1)}

lationship between that entity, here meaning Hall and any other co-tenants, and the

delinquent owner, Littell, exist. Please see Plemons v. Gale, 396 F. 3d 569. 77 (4" Cir.

2005). Also, the issue of giving notice to redeem to Hall Mining Co., a co-tenant, has

Heen addressed previously by counsel. There was no special relationship between Hall
Mining and Littell. Indeed, their interests were separate and distinct. The two entities
had specifically requested that their properties be assessed separately years before, thus
indicating no privity of estate as the Court addresses in the final order. (See footnote 2 of

page 5 of final order of trial court.)
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II.

Littell contends trial court erred in failing to set aside deed of 4/26/06 of record in

Ipeed Book 502, at Page 559, based upon constitutional rights of due process.

Littell continues to argue that Mullins should have notified Hall Mining or other

q J)-tenants.

Littell further argues that a check paying the 2002 taxes had a different address on

and this violates due process by Mullins’ failure to obtain the address on that cancelled

check payable to the McDowell County Sheriff’s Dept. for 2002 taxes. The trial Judge

Juated in the Court’s decision that the Sheriff’s Tax Office does not make copies nor does

note addresses on the thousands of checks that it receives. The Court further states that
ere would have been no reason to suspect that the name and address on said check,
hich was related to the Trust or to Littell, would have revealed the heirs to the Nancy

oonan Estate. How Mullins could have found this check is unknown. The Court

I

W

d

W

ther finds that it is up to the taxpayer, Littell in this case, to keep his address updated
ith the State of WV. This was admittedly not done by Littell. The Court found in its
ccision that Mullins complied with all procedural obligations imposed upon a purchaser

F delinquent real estate in the State of WV as is contained in WV _Code Section 11A-3-

D. Any further search based upon available information in McDowell County, West
irginia, in any of the Offices at the courthouse in McDowell County, West Virginia,

ould have not revealed Littell’s proper address or the proper address for the Nancy

IDoonan Estate. Littell responded at trial that he had relied upon his accountant, Reidy,

0 handle these affairs, such as paying taxes on West Virginia realty.
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II.

Littell contends that the Court should have set the 4/26/06 deed aside for lack of

fficient notice to Littell.

qd
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Mullins states that he has tried to make his position clear in this case. Mullins has

bne nothing wrong and everything right. It is not the fault of Mullins that the

decountant of Littell dropped the ball. Littell admitted during his testimony that it was

e responsibility of his now deceased accountant, Reidy, to pay taxes and to take other
rtion in behalf of the Littell Trust, which obviously was not done. It is unknown to this
1y as to why accountant Reidy did not perform his duties as he had previously done
irough 2002. However, it is not the fault of Mullins that the accountant employed by
ittell as his agent and whose acts would be those acts of his superior, failed to perform
s duties by paying these taxes. This went on for years and was not an isolated event.
ow Littell wants to blame Mullins. Mullins agrees that he has a duty by law to do all of
jose things that have been discussed in this matter over and over again. Basically, as
[ullins sees it, he was supposed to try to run down a check from Reidy paying the 2002
xes, which had a new address on it. It is unknown as to how that could be

scomplished as a practical matter. Another argument is that Mullins should have given
ie names of Hall Mining Co. and others who were co-tenants owning other fractional
terests in this property and that these co-tenants should have been given a notice to
deem. The Court has addressed those arguments and counsel has addressed same in

is brief several times as well.
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STATEMENT REGARDING ORAL ARGUMENT

Appellee sees no reason to have an oral argument. This is a simple factual case.
It/is unknown as to what could possibly be added by counsel, but again, this is a decision

for the Court to make.

(ah)

ARGUMENT
Mullins would argue that the trial court’s decision as contained in a final order in
tHis case entered on March 25, 2015, should be affirmed.
In the Littell brief on page 16 thereof entitled “Argument”, there is a repeat of
gyerything that has already been stated previously in the brief of Littell. Mullins has
ditempted to respond as best as he can to these submissions. Again and again we hear the
Jarme thing or read the same thing. It is Littell’s argument that Steve Mullins, and elderly
and retired businessman, who lives in McDowell County his whole life, and who does
this type of work in that he speculates on real estate, improperly failed to meet all

Jtlatutory requirements concerning the sale of delinquent realty. Mullins has purchased

1

iy

al estate at delinquent Tax Sales over the years and has literally acquired hundreds and
hiuindreds of separate parcels of real estate and has never had problems in all those years
and in all those purchases.

The point is that Mullins is not new at this. He knows what is required and
¢omplies with statutory requirements. Mullins searched the records again, all Indexes in
the record room, interviewed the McDowell County Clerk, representatives of the
MAssessor’s Office and representatives of the Sheriff’s Tax Office. It is admitted by Littell

that there is nothing to find other than that which was found as Littell never submitted
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any documentation. There were no deeds, no Wills, no appraisals, no nothing submitted

y Littell. What is it that Mullins was supposed to have found?

The trial court correctly points out that any additional research or efforts on the
art of Mullins in searching the records at the McDowell County courthouse would have
¢en fruitless, as there was nothing more to find. Littell does not talk about the fact that

[lis a taxpayer’s obligation to provide updated and sufficient information to officials in

the Clerk’s Office and in the Sheriff’s Tax Office indicating a current address. Littell

bes not say anything about the fact that his accountant failed in his duties and not only
iled once, but failed many times over a period of 5 or 6 years. The principal, Littell, is
bund by the actions or lack of action on the part of his agent (Reidy).

Littell argues that Mullins should have tried somehow to obtain a copy of that

heck from accountant Reidy paying the 2002 taxes. How that would be accomplished is

hknown. The Sheriff does not make a record of these addresses unless requested by the

&

i

1

xpayer. The Sheriff makes no “copy” of the check. The check is not filed with the
heriff’s Office. There would be no way that Mullins could have found this negotiated
]Leck as it was not of record in the Sheriff’s Tax Office, but was returned to the bank of

Figin in Arizona, subsequent to payment, then returned to Littell or his accountant

Reidy).

Littell argues that he and his mother own a fractional interest, which is a 2/9
nterest in this property located in Big Creek District, McDowell County. Littell argues

hat there are co-tenants, namely Hall Mining Co. Littell argues that Mullins should have

ted Hall Mining Co. as a party to notify in an effort to have these taxes paid and

deemed. The Court finds otherwise. There is no privity of ownership between Hall
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ining Co. and Littell. These two owners and any other co-tenants have no privity and

n¢ real relationship to each other. It would be the same as owning a condominium,
apartment. If real estate taxes were not paid to the county, say at Myrtle Beach, SC, as
there are no condos in McDowell County, and if taxes are delinquent on that apartment,
then for sake of an example, let’s say there are 50 apartments in this condominium
huilding, is a buyer at a Tax Sale required to giving notices to redeem for that one

aﬁ)artment in that complex to all other owners or apartments in the condominium complex

ho would all be co-tenants, but would have no privity with each other. All co-tenants
ould be in the same building. In any event, the Court has found that Mullins was not
quired to give notice to any and all possible co-tenants. As a practical matter, counsel

uncertain as to how Mullins would be able to ascertain who the co-tenants are or were.

tach co-tenant would be given a separate tax ticket. In any event, the Court has

stermined that, that particular argument is unreasonable and that Mullins would not be
quired to give notice to all possible co-tenants, again for lack of privity, and for other
asons previously stated herein.

The long/short of this case is that the owner of this property at the time of the Tax
ale, the Littell Coal Interest Trust, failed to pay real estate taxes for the years of 2003 on

b until 2006 and that thereafter, did not realize or recognize that this property had been

s&le until several years later. Now Littell comes to court and argues that it is Mullins’

ult.

There is a public interest in this case that could possible affect or influence future

ax Sales. It is to the State’s interest and benefit that it continue to receive payments of

rgal estate taxes. When an owner fails, for whatever reason, that owner is given a long
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period of time to redeem the property. Indeed, after the Tax Sale, and in this case it was a

0

neriff’s Tax Sale, Littell was given 18 months to come in and redeem the property by
payment of the taxes. Littell did not come in to pay the taxes. At what point in time did

the responsibility shift from Littell to pay the taxes to Mr. Mullins in purchasing the

property? The State has an interest in these matters. A decision by this Court to reverse
the trial court’s decision could have undesirable effects concerning future Tax Sales. If a
purchasing party knows that not only do they have to wait 18 months to try to get a deed
fiiom the County Clerk after purchasing the property at a Tax Sale during which the
gvner of said property can come in and redeem said property, thus negating all of the
time, effort, and expense expended by the purchasing party, then to consider the

I Bssibility of several years thereafter being sued by the prior owner, would be a situation
that should be avoided. In other words, this would have a “chilling affect” on future
plirchases by prospective speculators. As things are now, the State gets its tax money.
The property is owned by another person who hopefully will maintain said property.
Future taxes will be paid in almost all cases. In this case by Mullins. The State comes

aut the winner.
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CONCLUSION

Defendant, Steve Mullins, respectfully requests this court to deny this appeal by

ptitioner Littell and to affirm the decision of Judge Rudolph J. Murensky, II in trial

qurt Case No. 08-C-178, Circuit Court of McDowell County, entered on March 25,

STEVE MULLINS, APPELLEE
By Counsel
hilip A. LaCaria

s
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