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MAR 2 5 2015

IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST MRGIRIA™ =
JISHAR 18 PH 2: 19

KANAWHA COUNTY COMMISSION,

ey e

Petitioner, KAMAGHA CURTY BincT Boums
V. Civil Action No. 13-P-327
Honorable James C. Stucky
LORETTA LYNN GOMEZ,
Respondent.

ORDER

On February 13, 2015, pursuant to this Court’s Scheduling Order, the parties appeared by
counsel for a Pretrial Hearing. The Petitioner appeared by counsel, H. F. Salsbery and the law firm
of Bailey & Wyant, PLL.C and the Respondent appeared by counsel, Shannon M. Bland and the law
firm of Bland and Bland.

A number of motions were set for hearing most particularly the Petitioner’s in limine
motions. During the preparatory arguments, counsel for the Respondent opined that given the
current state of the law and this Court’s previous rulings, a trial would be “an exercise in futility.”
Counsel for the Petitioner agreed and asked, in sum and substance, if Respondent’s counsel purpose
in trying the case was nothing more than preserving the record so he could raise an issue or issues on
appeal. Respondent’s counsel agreed that was his purpose.

Following this colloquy, counsel for Petitioner renewed Petitioner’s Motion for Summary
Judgment. This Court, after considering the motion, and noting that counsel for the Respondent did
not object other than to preserve Respondent’s appellate rights, granted Petitioner’s Motion for
Summary Judgmgnt and adopts the following findings of fact and conclusions of law:

1. The Respondent is the owner of a 1/3 interest through inheritance in the subject

property.



2. Petitioner and Respondent took part in a Commissioner’s Hearing resulting in an
award of $33,335 in just compensation to Respondent.

3. Respondent requested a jury trial on the taking asserting‘that the take was not for an
appropriate public purpose and that the just compensation award was based on the value of the
property at the time of the take not on the value of the property after the take.

4. This Court, over Respondent’s objection, found that Petitioner had the lawful right to
take the subject property for public purposes in its Order entered December 12, 2013.

5. This Court, again over Respondent’s objection, found that fee simple title in
Respondent’s 1/3 interest to be vested in Petitioner.

6. This Court found in its Order dated November 25, 2014, that the only evidence of fair
market value which would be permitted at trial would be the fair market value of the take at its
highest and best use at the time of the take.

7. This Court, by Order dated January 9, 2015, declined to permit Respondent to reopen
discovery or name a new expert appraiser.’

8. The .only evidence Respondent could have submitted at trial as to the value of the take
at the time of the take would have been the testimony of Ms. Gomez. However, since Ms. Gomei
intentionally failed to appear for scheduled and noticed deposition, it is unknown whether her
testimony, if any, would have been allowed.

THEREFORE, this Court grants Petitioner’s Motion for Summary Judgment based on the
arguments contained in Petitioner’s Memorandum of Law in Support of Petitioner Kanawha County

Commission’s Motion for Summary Judgment and noting the arguments contained in Respondent’s

! This Courtnotes that Respondentdid not timely presentherself for her depositionand, in fact, failed to appear for her scheduled and noticed deposition
within the discoverycutoffperiod. This Court further notes that Respondent’sexpert appraiser did not submit a report valuing the property at the time of
the take. In fact, Respondent’sappraiserdid not timelysubmit a report valuingthe property at all rather the report was merelya criticism of the report of
Petitioner’s appraiser, Jay Goldman.
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Response to Petiti01.1er’s Motion for Summary Judgment, and the oral arguments advanced by
counsel for Petitioner and counsel for Respondent.

The objections of the Respondent are noted and preserved.

This Court’s Clerk is directed to send copies of this Order, once entered, to counsel of record.

All of the above is ORDERED.

Maxc
Dated this | 2 day of February, 2015.
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