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YN THE CIRCUIT COURT OF HARDY COUNTY, WEST Vim&'} ‘“’i:‘”w

T-851 P0001/0012 F-236

WENDY J. MILLER, JOHN A. ELMORE, GLERK
B. WAYNE THOMPSON, OVID NEED and ) .
BONNIE L. HAGGERTY, S
- . DEPUTY
Petitioners, .
v, CiviL ACTION NO: 13-C-76
JUDGE FOX, JUDGE STONE, and
JUDGE STEPTOR

J. MICHAEL, TEETS, COMMISSIONER;
WILLIAM E. KEFLINGER, JR, COMMISSIONER; and
THE HARDY COUNTY COMMISSION,

Respondents.
FINAL ORDER DENYING PETITION FOR REMOVAL,

The three judges assigned (0 sit as a panel In this matter, Honorable Fred L. Fox, I,
Honorable Thomas W. Steptoe, Jr., and Honorable Robert B, Stone, conducted a fll evidentiary
hearing on March 17, 18, and 19, 2014, upon the Petition for Removal of J. Michael Teets and
William J. Keplinger, Jr.,, from the Cumr'ky Commission of Hardy County.. Petitioners \Q/ere
represented by J. Davi& Juciy, 1. Respondents were represenfed by Bridget M. Cohee and
Amber M. Moore and Steptoe & Johnson PLLC. This tribunel, having considered all of the
testimony and exhibits, and having giveq the Petitioners a fil] opportunity to present all of their
evidence, withour limitation, and hearing the arguments of the parties, hereby makes its findings

of fact and conclusions of law:

FINDINGS OF FACT

1. Petitioners injtiated this aotion on November 4, 2013, by filing a “Petition to

Invalidate, Nullify, and Vacate the 'Speofal Emergency Ambulance Service Fee Ordinance,* The

Ambulance Fee Implemented by Ordinance in Hardy County, West Virginia, and to Vacate and
1
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Nullify the Purchase of the Building by the Herdy County Commission in Baker, West Virginla”
(“Petition 10 Vacate™) and the “Petifion for Removal of J. Michzel Teets and William E.
Keplinger, Jr.,, from the County Commission of Hardy County, West Virginia® (“Petition for
Rempval™). v

2, The Petition to Vacate, filed pursuant to West Virginia Code § 6-9_A-3, has been
bifineated, and those issues are deferred to the Circuit Court,

3. The Mathias-Baker arca of Hardy County, West Virginia was previously provided
adequate ambulance service by a 501(c) organization, the Mathias-Baker Volunteer Emergency .
Squad, Inc. (also referred to as the Mathias-Baker Rescue Squad ("MBRS™) throughout the
record).

4, As @ result of improperly submitting claims for payment to Meadicare and
Medicaid, MBRS became unable to provide consistent setyvice after being fined for these actions,
It was also required to abide by a Corporate Integrity Agreement, dated October 11, 2011,

5. Faced with & request by MBRS for emergency funding or the prospect of closing
i3 doors, the Hardy County Commission (the¢ “County Commission”) geve the MBRS
$300,000,00 during its December-20, 2011, regular meeting to continue to provide ambulance

service to the Mathias-Baker area. This funding kept ambulance s¢rviee operations going for

some time, but the Counﬁ Commission also recoguized the need for a contingency plan,

6. The County Commission considered varfous options in maintaining emergency
ambulance sexvice, Including contracting with a privete company, An estimate from one such
private comyény detailed expensés in excess of the $300,000.00 given to MBRS, and the

Commission would have been requited 1o pravide two ambulances and a building to the private

provider,

| &
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7. In November 2012, the County Commission voted to create the Hardy County
Emesgency Ambulence Authority (“HCEAA™) to coordinate adequate ambulance services for
the residents of Hardy County.

8. On Apsil 16, 2013, during a regular meeting, the County Commission was
informed that MBRS would be unable to continve to provide ambulance service and would be
closing its doots on May 1, 2013.

9, The County Commission was also informed that the building ami equipment that
had been in use to serve the Mathias-Baker area by MBRS were fo be available pursuant to
foreclosure and repossession by Capon Valley Bank.

10.  In order to address the immediate need to meet ils duty to provide adequate
emergency ambulance service to residents of the County, the County Commission provided
funding to the HCEAA., _

1. The HCEAA, in tum, purchased two ambulances and a chase unit for
$120,000.00, and it was reimbursed $50,000.00 from a state grant.

12, Ataregular meeting of the County Commission, the HCEAA was alsa given the
authority to bid at auction on the building in Baker, West Virginia (the “Baker Building™) at the
foreclosure sale on June 4, 2013. This building was previcusly nsed by fhe MBRS to provide
emergency ambulance serviee, A

-13,  Following the HCBAA’s commitment to purchase the Baker Building at auction
as the prevailing bid in a rigorous bidding competition, the County Comrmission scheduled and
noticed two public hearings to discuss the implementation of a special emexgency ambulance fee

to support the HCEA 4,
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14, The pmchasr; of the building and implementation of the fee were Initlally met
with resistance by the public. Thus, on July 16; 2013, at a regulariy :cxchedn!ed tneeting of the
‘County Commission, a métidn was made to ﬁot conshmmate purchase of the building ard to not
enact the fee. Jt passed by a vote of 2-1.

15,  On August 2, 2013, those in attendance ‘at a regular meeting of ihe County
Commission and directly affected by the failure to provide adequate ambulance service to the
Mathias-Baker area of the county, orgenized and made a presentation and argument that it was
indeed the duty of the County Cofnmission to take action. The residcnts- also reqxiested that the

. County Commission reconsider the Tuly 16, 2013, vote.

16. - Accordingly, 8 motion was mads to g0 forward and o finalize the purchase of the
Baker Building and {o enact the ordinance assessing th'e spcci%\;l smergency ambulence service
fee. The motion passed with a vote of 2-1, and the Order of Adoption of the orditiance was

signed on August 20, 2013.

17.  The Petition for Removal alleges that processes i'eading to the purchase of the
Baker Buﬂdiﬁg and the passage of the speoial emergency ambulance serviee fee ordinsmce to
suppert the HCEAA violated West Virginia Code § 6-6-7 such that Commissioners Tests and
Keplinger must be removed from their positions as county commissioners,
CONCLUSIONS OF LAW
18.  West thinia‘ Code § 6-6-7(3) provides that
[alny petson holding any county, schaol district or municipal office, . . .
may be removed from such office in the manner provided in this section
for official misconduct, malfeasance i office, incompetence, neglect. of

duty or gross imunorality or for any of the causes or on any of the
grounds provided by any other statute.

tetre bosmromn s 4 v e T o
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19,  “Removal of such officers, however, is a drastic remedy and stalutory provisions
preseribing the grounds for removal are strictly construed.” Syl Pt 2, 7z re Election Contest
Between Moore and Powell, 200 W, Va, 335, 489 S.E.2d 492 (1997). “To warrant removal of an
official pursvant to Code 1931, 6+647, clear and convincing evidence must be ad.c.iueed to meet
the statutory requirement of satisfactory proof.” Syl. Pt. 2, George v. Godby, 174 W, Va, 313,
325 8.5.2d 102 (1984) (interfial quotations and citation omitted),

20,  West Virginia Code § 6-6-1 provides that

[iThe term ‘neglect of duty,” or the term ‘official misconduct,’ as used in
thig article, shall include the willful wasie of publio funds by any officer
or officers, or the appointment by him or them of an incompstent or
digqualified person to any office or posttion and the refention of such
Jperson in office, or in the position to which he was appointed, after such
incompetency or disqualification i3 made to appear, when it is in the
power of such officer to remove such incompetent or disqualified person.

21,  Malfeasance in office has been defined as “doing an act which is positively
unlawful or wrongful.” Daugherty v, Eliis, 142 W, Va, 340, 357, 97 5.E.2d 33, 42 (1957). “To
establish meifeasance in office it iy not necessary to show = specific intent to defiaud, or that the
act is criminal or corrupt in character.® 2 at 357-58, 97 8.E2d at 42-43 (cltation omitted). In
other words,

malfeasance is the doing of an act which an officer had no legal right to
do at all and that when an -officer, throngh ignorvance, inattention, or
malice, does that which he has no legel right to do at all, or acts without
any authority whatsoever, or exceeds, ignores, or abuses his powers, he
is guilty of malfeasance,
Id. at 358, 97 S.E2d at 43 (citation omitted).
22, “The term ‘incompetence,” as used in this article, shall include the wasting or

misappropriation of public fimds by any officer, habitual drunkenness, habitual addiction 1o the
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use of narcotic drugs, adultery, negleet of duty, or gross immorality, on the part of any officer.”
W. Va. Code § 6-6-1. '

23.  “Misconduct in office i3 any wilful unlawful hehavior by a public officer in
relation ta the duties of his office.” Loyne v. Hayes, 141 W. Va. 289, 297-08, 90 8.8.2d 270, 275
(1955). '

24,  There are five primary grounds upon which Petitioners yely in axgning that
Resporidents Teets and Kepliné,er should be removed from office, Each ground will be
discussed in turn.

Purchsase of the Baker Building

25.  DPetitioners claim that the purchase of the Baker Building constituted an
unneeessary use of taxpayer money. Petltioners note. that a station hounse was available for use
by the HCEAA: Additionally, Petitioners claim that the Mathias-Baker Volunteer Fire Company

- was attempting 1o obtein licensing to operate an emergency ambulance servics, but the County
Commatssion dectined to assist that entity with its Hoensing endeavors nd, instead, elected tn go
into eompetition with the Mathias-Baker Volunteer Fire Company.

26, This tribunal finds that these actions do not amount fo official misconduet,
malfeasance in office, incompetence, neglect of duty, or gross immorality,. The Couvaty
Commission considered various options prior to declding to purchase the Baker Building. After
weighing the options, the Cotnty Commission decided that the Baker Building was the best
optlon for the County. Notably, the Baker Building was constructed specifically for housing an
ambulance service, whereas the other building available for wse would need extensive
repovations fo prepare it to lawfully house an ambulance service, Additionsally, the County

Commission’s purchase of the Baker Building put it in the taxpayers® hands: the building has
&
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rooms available for parties or other community fimetions, and it currently is used as a polling
station. The building is centrally located and ideal for responding to emergeneies throughout the

comnty, end pursning other options would have nonetheless requived the expenditure of money

without guarantees of fisture use or availability of both a building and equipment. Finally, the
County Commission’s purchase of the building ensures that Hardy Ceunty residents do not find
themselves in a situation similar to the one necessitating the purchase of the building and
creation of the HCEAA in the ficst instance. Specifically, the Baker Building cammot now be
leveraged and subject to foreclosure. In sum, the Coumty Commission considered various
options fo bring adequate and con_sistent emergency ambulance service back to Hardy Comnty
residents and ultimately concluded that purchasing the Baker Building was in the Connty’s best
interest. The fact that citizens may disagree with this decision does not warrant removing
Commissioners Teets and Keplitiger from office. .

Enactment of the Special Emergency Ambulance Service Fee Ovdinance and
Implementation of the Fee

27.  Petitioners teke issu‘e with the enactment of the “Special Emergency Ambulance
Service Pee Ordinance” and imnplementation of the fee purswant to that ordinance.

28.  West Virginja Code § 7-15-17 specifically authorizes a county commission to,
“hy ordinance, impose upon and collect from the users of emergency ambulapce service within

the county & special service fee.”
' 29,  Peritoners may dissgree with the implementation of the fee and ordinance, but
Respondents Teets and Keplinger, and the County Commission in general, were anthorized by

statule to enact the challenged ordinance and fee. Petitioners’ disagreement with the enactment
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does not render Comunissioners Teets and Keplingers actions wnlawful, nor does it warrant their
removal from the County Commission.

Owoership of Highlands Bankshares, Ing, Stock
30.  Petitioners argue that Commissioner Teets should not have participated in voting

to expend funds to pay off mortgages that would benefit Capon Valley Bank, which is owned by
Highlands Bankshares, Ine., because éommissioner Teets owns 6,672 shares in Highlands
Bankshares, Inc. These shares amount to approximately a 0.5% interest in Highlands
Bankshares, Inc.
3. Our Court has held thar,

[wihile charges for the removal of a public officer need not be set out in

the strict form of an indictment, they should be sufficiently explicit to

give the defendant notice of what he is required to answer and to enable

him to make due preparation to confest and disprove the partticular act or

acts constituting the alleged offonse charged against him.
Syl. Pt, 2, ysong v. Walden, 120 W, Va. 122, 52 8.E.2d 392 (1938).

32.  “The reguirement of Code, 6-6-7, that the charges preferred against an officer
*shall be reduced to writing and entered of record' are mandatory, and compliance therewith is
necessary to give the court jurisdiction of the proceeding,” Swim v, Leeber, 143 W, Va, 782,
787,105 8.E2d 136, 139 (1953) (internal quetations and citation. omitted).

33.  This Cowt first notes that Pefitioners failed fo plead conflict of interest. At no
time did they4 move to amend their Pct-ition to include any charges of a conflict of interest. As
such, this Court has no jurlsdiction 1o consider this issue.

34, A In the "intf;cest of judicial economy, however, this Cowrt finds no conflict of
interest under these facts in any event. First, West Virginia Code § 7-1-5a provides that “[e]ach

county comiissioner pregent during any county commission meeting when any question is put
8

MAY-12-2814 11:48AM From: 38453809231 ID:STEPTOEJOHNSD Pase:BB8 R=1@68%




05-12-"14. 11:47 FROM- HARDY CO CIRCUIT CLR 3045300281 T-951 P0008/0012 F236

shall vote unless he is immediatoly and particularly interested therein. . . .  The disqualifying
interest must be such as affects the member diiectly, and not one of a class,” Here,
Commissioner Teets is a stockholder in a class of stockholders. Thus, even assuming that stack
ownership n a holding company that owns & bank attempting to foreclose on a building could be
a disqualifying interest, the interest does not affect him direetly.
35.  Additionally,
[pJublic officials . . . may not vote on a matter: (A) In which they, an
immediate family member, or a business with which they or an
immediate family member is assoclated have a financial interest.
Business with which they are assoclated means a business of which the
person or an immediate family member i3 a direcior, officer, owner,
employee, compensated agent, or holder of stock which constitutes five
percent or more of the totel outstanding stocks of any class.
W. Va. Code § 6B-2-5G)(1)(A). Here, Commissioner Teets owns less than 5% of the
outstanding stock of Highlands Bankshares, Ine. In fact, he owns less than a 1% intetest.
Accordingly, Commissioner Tc_ets’; voting on matters tenuously involving Highland
Bankshares, Inc. does not amount to a conflict of interest necessitating removal.
Failure to Solicit Compstitive Bids
36.  Petitioners argue that Commissioners Teets and Keplinger knowingly and
intentionally failed 1o obtain competitive bids for the ambulante equipment purchased by the
HCEAA. Petitioners claim that this conduct amoimts to malfessance and official misconduct,
37. The Emergency Ambulance Service Act mendstes that “[a] purchase of or
contract for all supplies, equipment and materials and a contract for the construction of facilities

by any authority, when the expenditure required exceeds the sum of ten thousand dollars, shall

be based on competitive sealed bids,” W. Va, Code § 7-15-16.,
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38.  As set forth above, official misconduct is defined as the wilful waste of public
fundis, Malfeasance is defined as doing am act that is positively wnlawil, '

39,  Duiing testimony on this issue, Gregory L. Ely, Hardy County Clexk, testified that
he was asked by members of the ?ICEAA if it could purchass the three vehicles at issue without

obtaining sealcd', competitive bids, Mr. Ely called the State Auditor’s Office for advice. He was
informed that the HCEAA. could purchase these vehicles because of the emergency situation
created by the lack of ambulance service and because the velicles were in foreclosure.

40, Failing to solicit competitive bids does not amount to official misconduct or
malfeasance in this instancé. Commissioners Teets and Keplinger di& not wilfilly waste public
finds by purchasing the vehicles at foreclosure. These vehicles were needed to maintain
~adequate ambulance seryice in ﬁardy County. Moreover, their actions do not constitufe
malfeasance as the act was not “po_sitively unlawhul” due to the advige received from the State

- Auditor’s Office. Accordingly, these actions do not mandate removal from office.

Failare to ¥roperly Notice Meetings

41,  Petitioners cite to various meeting agendes and minutes in arguing that issues

conceming the purchase of the Baker Building and jmplementation of the ambulance fes were

not properly noticed.

42, These issues are properly before the Circult Court, which Is consldexing
Petitioner’s Petition to Vacate. .

.43,  The Open Governmental Proceedings Act, codified at West Virginia Code § 6

DA-1 er seq. vests the circuit conrt with the authority to enforce its provisions, “The court is

empoweted to cOmpgl compliance or enjoin noncompliance with the provisions of this article

ang 1o annyl a decision made in violation of this article,” W, Va, Code § 6-9A-6. Consequently,
' 10
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the allegations concerning improper noficing are left to the Circuit Court, and violations of this 1
sort are remedied in & manner other than by removing covnty commissioners from their elected

positions,

Motions for Attorneys® Fees
44.  With respeet to Respondents’ motion for attorneys® fees, the Supreme Court of

Appeals of West Virginia noted that West Virginia Code § 11-8-311 authorizes reimbursemnent
of attorneys® fees when g person has successfully defended against an actlon seeking his or her
removal from office. State ex rel. Smith v. Mingo Cnty. Comm'n, 228 W. Va. 474, 478-79, 721
SE2d 44, 48-49 (2011). Reimbursement is authorized from the “governing body of the
governmental entity of which a person is an official” W. Va. Code § 11-8-31a, As such, “itis
clear that the Legislature intended to vest local goveming bodies, xnof the three-judge courts, with
the authority-to reimburse a public official for a reasonable amonnt of attorney’s fees incurred in

the course of successfully defending agginst a removal at;ﬁon.” Sinith, 228 W, Va. at 478-79,

721 S.E2d at-48-49, Consequently, this tribunal is not the zppropriate body from which
Respondents should request reimbuzsement.
45,  Petitioners, in turn, have no legal right to attomeys® fees in this maiter as they

have not substantially prevailed.

WHEREFORE, the Court denies the “Petition for Removal of.J. Michael Teers and
William E. Keplinger, Ir., from the County Commission of Hardy County, West Virginia,”

The Clerk of the Court shall send atfested copies of this Order, as entered, to Counsel of

_ Record.

Entered this Q. day of M‘? _,2014.
. 1 '

x 2ria .o s erm
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Counse] of Record:

Bridget M. Cohoe, Esguire

West Virginia State Bar No. 8526
Amber M., Moore, Esquire

West Virginia State Bar No. 11234
Steptoe & Johnson PLLC

1250 Edwin Miller Blvd., Suite 300
P.0. Box 2629

Martinsburg, WV 25402-2629
Counsel for Respondenis

1. David Judy, III, Esquire

West Virginia Bar No, 1939

Judy & Judy

Attorneys at Law

110 North Main Street

P,0, Box 636

Moorefield, West Virginia 26836
Counsel jor Petitioners
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y FILED
patE_ 8:-8-14
IN.TRE CIRCUIT COURT OF HARDY COUNTY, WEST VIR&%K
WENDY J, MILLER, JOEN A. ELMORE, . o
B. WAYNE THOMPSON, OVID NEED, - DEPUTY
and BONNIE L, HAGGERTY,
Petitioners,
Yo Case Number 34-C-17

- ' Senior Statug Jndge Andrew N. Frye, Jv.
J. MICHAEL TEETS, COMMISSIONER;
WILLIAM E, KEPLINGER, JR., COMMISSIONER;
and the JARDY COUNTY COMMISSION,

Respondents,
FINAL ORDER
Now comes this Conrt, the Honorable Andrew N. Frye, Jr. presiding, afier careful

consideration of the record made in Hardy County Circuit Cout Civil Action Number 13-C-76;

the arguments of counse] held on July 8, 2014; and a thorough review of relevant law and doas .

hereby male the following FINDINGS OF FACT and CONCLUSIONS OF LAW:
“ Procedural Posture

L The Petitioners are Hardy County residents and taxpayers who are challenging the
actions of the Hardy County Commission, under the provisions of W.Va, Code §7-15 ~ et seq.
and W.Va. Code §6-9A-3, wherein it passed a Special Ambulance Fee Ordinance and um;mved
_the purchase of a building in the Baker, West Virginia aves, {o house its upstart Ambulance
Service, Thizcase initjally included a requast to impeach Herdy County Comwissioners Teets

and Keplinger; however, that matier was previously bifurcated from these issues and tred before

a three judge panel. Inasmuch as the fmpcachment issue was tried first, it retained the original

case number of 13-C-76 and the remaining bifurcated issues were reessigned case number 14-C-

k 17.
2. . The bifurcation issue was ruled upon by the three judge panel on the date of ﬁ1e

trial and, although much ef the evidence for all the issues werg intertwined and indeed presented

Page 1 of 31
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1o the three judge panel over the course of the three day bench ixizl, the three jndge panel only

uled on the impeachment issue,
3. The matter was refumed ta the Cirenit Court of Hardy County. The West

Virginia Supreme Court of Appeals assigned the matier to the Honorable Andrew N, 1'=‘r3rc,~ Jr.,
Sentor Status Judge, upon the recusal of the Honorable .Tﬁdges Carl and Parsons,

4,  Subsequently, Petitioners’ counsel filed a ﬁoﬁon to proceed in clvil action 14-C-
17 based upon the record deyeloped in civil action number 13-C-76. Respondents did not

oppose the motion, but rather filed a Motion for Summary Judgment alleging tlﬁt the findings in

civil action number 13-C-76 were res jydicala and that this Comt is bovnd by the findings of fact

" conteined within said Final Or:fcr.

” 5. Inasmuch as it was the Petiioners who requested bifircation and inasmuch as the
three judge panel lacked jurisdiction fo decide any issue outside of the impeachment guestion,

this Court is not bound by the findings in the Final Order and therefore the Motion for Summary

Tudgment is DENIED,
6.  Accordingly, the Petitioner’s Motion to Proceed on the Record is GRANTED.

Additionally, Petitioners’ oral motion to move exhibits 34-46 into the record is likewise

| GRANTED without objection.
Relevane Factual Background

7. Hard)f County’s emergency ambulance service consisted of independent providers

which constitited a mix of paid and volunteer crews. The fhree main entities as of the fall of

2011 were Fraley Ambulance Service (with primary coverage area in and around the easter half
of the county); Mathias-Baker Rescue Squad (covering the Mathins and Baker areas of Hurdy

County); and the Wardensville Rescue Squad (covering the Wardensville area constituting the

Page 2 of31
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westernmost part of the county). On November 20, 2011, it was brought to the attention of the.
Hardy County Commission that the Mathias-Beker Rescue Squad wes having financial
difficulties and approached the Hardy County Commission to request funding to remain solvent,

The Hardy County Commission voted to provide the funds in the amount of $300,000.00 ta the
Mathias-Beler Rescus Squ.ad to keep it in operation. On Oclober 9, 2012, the Hardy County
Commission held an emergency meeting in response fo the sudden closure of the Mathias-Buaker
Rescue Squad. At a regular meeting held on November 20, 2012, the Hardy Courty
Commission preated the Hardy County Emergency Ambulance Authority pursiant to 'W.Va.

Code §7-17-4, Trial Exhibit D12, March 17,2014,
8.  Atthe time of the closure, Mathias-Baker Rescue Squad was in possession of

several embulances and & building, all of which were pledged as collateral 1o secure mumerous
notes held by the Capan Valley Bank for both the purchese of equipment and for the loan it
required to pay its federal fine for defranding Mediceid/Medicare, Members ofthe Mathiss-

Beker Rescue Squad did for a time continue to oparate as a filly volunteer entity, however, that

operation censed on or about May 1, 2013,

9, Prior io each meeting, the Hardy County Commission sends the following legal

advertissment to xun in the classified section of the Moorefield Examiner newspaper and posts

same on the courthonse door

NOTICE OF HARDY COUNTY COMMISSION MEETING

The public and news media are hereby notified that the Hardy
Counfy Commission will held a meeting in Room 101 af the
Hardy County Courthouse, 204 Washington Street,
Mooreficld, WV on (day of week), (date and yeax) ai 9:00 AM.

The County Commission meeting will be open to all
members of the public. A quorum of the County Commission is
schednled to mest and mnke decisions and take officlal action on
matters scheduled on the meeting agenda.

Page30f31
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AUG-B8-2014

" Any person desiting to address the County Commission
should contact the County Clerk’s Office at the telephone number

and/or address below. .

A copy of the meeting apgenda is available, in advance, to
any member of the public and/or news media at the Haxdy County
Clerk’s Office, Room 111, 204 Weshington Street, Moorefield,
WV 26836 of by contacting the Hardy County Clexe's Office at
telephone number 304-530-0250 or facsimile number 304-530-251

(sic).
Trial Exhiblt P1, Meeting Notices, March 17, 2014.

. 10, OnJanuary2, 2(515, the Hardy County Commission convened iis first meeting of
2013. During said meeting, the Hardy County-Commission fended to electing a Commission
President and making commission board appointments among,sf fts membership. A schedule of
regular meeting terms was nefther &etenmined nor ordered for the year 2013. Trial Exhibit P,
January 2, 2013 Meeting Minutes, March 17, 2014.

1l.  OnMarch 5, 2013, the Hardy County Commission convened a meeﬁng. Priorto
said meeting, the Hardy County Clerk caused to be pubiishs;:d a generio notice of meeting in the

Moorefield Examiner Newspaper. This same generic meeting notice is posted on the front door

- of the courthouse by the cleck.  Two agendas are prepared for the meeting — the document titled

“AGENDAP consisting of e.xoneraﬁonsfsettlemf;'.nts/consnlidatiqmlorders!payroll registers/and
estates is entered into the Counly Clerk Order Book signifying its official nature, A second ‘
document titled *APPOINTMENTS —HARDY COUNTY COMMISSION MEETING” is also
prepared consisting of individuals who either request in advance to address the commissionor .
who “wallein” the day of the meeting seeking nn opportunity to address the Hordy County

Commission. This second document, while provided in discovery and made a parl of the official
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record in this matter, & nof entered into the Police and Fiscal Order Book with the “AGENDA”
document and the meeting mimztes,

" Onthe date of the meeting the typed appointment agenda contained nothing
regarding the proposal of & _Spccial Emergency Ambulance Fee. Duting the meeting, the Hardy
County Commission requested its attorney {o “do an ardinance to establish & fee §7-15-15%,
Handywritten Clerk Minutes, March 5, 2013, Same notation appears in the typed minutes fromi
this date. Trial Exhibit D164, March 17, 2014, Atsome point, Prosecuting Attomey See's
secretary was given a copy of a Special Ambulance Fﬁe Ordinance from anather cnm;f,y, and

rotyped same substituting Hardy County for the other county in the document. Lucas See

Testimony, Trial Transcript Volume I, p. 85, Ins, 12-24, March 18, 2014,
12, On April 16,2013, the Herdy County Commission convened a mesting. Prior to

said meeting, .thc Hardy County Clerk caused to be published a generic notice of meeting in the
Moorefield Examiner Newspaper. This same generic meeting notice is posted on the front door
of the courthouse by the clerk, Two agendas are prepared for the meeting — the document titled
“AGENDA" consisting of e.\:oz;eratlons/setﬂementsfconsolidaﬁonslorders/payroll repisters/and
estates is entered into the County Clerk Order Book signifying its official nature. A second
dociiment titled “APPOINTMENTS — HARDY COUNTY COMMISSION MEETING” is also
prepared consisting of indiviﬁuals who either request in advance to ad;lress the commission or

| who “walk-In” the day of the meeting seeking an opporfunity to address the Hardy County

Commission, This second document, while provided in discovery and made a part of the official

|

! The Court sscertained this information from the fice of the individual documents. The "AGENDA® bears o
number sizmp denoting Its page number in the Order Book, Its page number ia consecutive to the minutes Fom jis
respective meeting. Nons of the "AFPOINTMENT" agendas bear number stamping ta denote entry into the Order

Book,
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» - ||.record in this matter, is not entered inta the Police and Fiscal Order Book with the “AGENDA"
document and the meeting minutes,

On the date of the meeting the typed appointment agenda contained the following
relevant portion: “11:00 - Emergency Ambulance Authority Update and Request”. This
appointment agendz was not posted on the courthouse door two days prior to the mesting, was
not contained within tha generic notice of meeting published in the Moorefield Examiner, and
the County Clerk could not testify as to when the agenda was finalized inasmuch a8 items were
allowed to be added to the agenda up until the day of the meeting. At this meeting, the Hardy
County Commission, npon hearinig an wpdate that Mathias-Baker Rescue Squad (the vohinteer
effort) was no longer in service, approved a request for fimding from the Emergency Ambulance
Authority in the smount of $250,000.00 for the purchese of two smbulances and a chases vehicle

and operating expenses. Trial Exhibir D184, March 17, 2014,

13.  OnMay 21, 2013, the Hardy County Cornmission convened a meeting. Priorto
said meeting, the Hardj.r County Clerk causcd fo be published a genetic notice of meeting inthe
‘Moorefield Examiner Newspaper. This same generic meeting notice is posted on the front door
of the courthouse by the clerk. Two agendas are prepared for the meeting ~ the dacument titled
“AGENDA® consisting of exanaraﬁons/’settlenmntslnonsolida:tionslorders/payroll registers/and
esfates is entered into the County Clerk Order Book signifying its official nature. A second
document titled “APPOINTMENTS ~ HARDY COUNTY COMMISSION MEETING™ is also

“ prepared consisting of individuals who either request in advance to address the commission or
who “walk-in” the day of the meeting seeking an opportunity to address the Hardy County

Commission. This second document, while provided in discovery end made a-part of the official
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‘record in-this maiter, is zof entered Into the Police and Fiseal Order Book with the “AGENDA” -
document and the meeting minutes.

On the date of the mesting the typed appointment agenda contained the followiné
relevant portion: “Jerry Moare & Greg Greenwalt BAA Update®. Thié agenda was not posted on
the courthonse door two days prior to the meeting, was not contained within the genexie notice of
meeting published in the Moorefield Bxaminer, and the County Clerk conld not testify as to
when the agenda was finalized inasmuch as items were allowed {o be added to the agenda up
until the day of the meeting, Af this mesting, the Mr. Gre¢enwalt advised the Hardy County
Commission that ambulance'scrvice bad not been interrupted and that the two ambulances and
chase unit that the HCEAA. purchased were in service and housed at the Grant County Mulch
building in Baker, WV. Mr. Greenwalt requested that the Hardy County Commission go into
, ‘ executive session to discuss the purchase of property. The Commission went into executive

session and npon conclusion thereof toolc na vote on the matter, Trigl Exhibit D204, March 17,
2014,

14.  On two separate occasions, the Hardy County Commission and Capon Valley
ﬂ Bank representafives, namely Alan Brill, Fred Brooks, and Jack Walters met to discuss the
purchase of !he Baker building prior to the auction. Bank CEO Brill testified that these meetings
dealt primarily with "pmcedl;re" and what the "ﬁxpeﬁ-ame would be" with wgﬁ to foreclosure

on the collateral. Algn Brill Testimony, Txial Trangcrivt Volume L, p, 63, In. 5-21, March 18,

2014,
15, On June 4, 2013, the Hardy Copaty Commission convened a meefing, Prior to

said mesting, the Hardy County Clerk caused to be published a generic natice of meeting in the

Moorefield Examiner Newspaper. This same generic meeting notice is posted on the front door
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of the courthouse by the clerk. Two agendas ars prepared for the meeting —the document titled:
“AGENDA” consisting of exonerations/settlements/consolidations/orders/payroll registers/and
sstaies is entered into the County Clerk Order Book signifying its'official nature, A.second - .
document titled “APPOINTMENTS — HARDY COUNTY COMMISSION MEETING” is also
prepared consisting of individuals who either request in advance to address the commission or
who “walk-in” the day of_the meeting secking rn opporhunity to address the Hardy County
Commission. This second document, while provided in discovery and made a part of the official
record in this mafter, s mot entered into Police and Fiscal Order Book with the “AGENDA™
document and the meeting minutes.

Cn the date of the meeting the Clerk’s typed appointment agenda contatned the
” below relevant portion which was kandieriiten in as follows: “1 1:1.“{ Jenmy & Greg Authorize
Axb. Autherity to purchase Bld. @ Beker. Reg. §6-9a-4(9)— AJ, 9:54 out exe. 10:19”, This
agenda was not posted on the courthouse door two days prior to the meeling, was not comtained
within the generic notice of meéting publjshed in the Moorefield Examiner, and in fact it does
appear and this Cot;n so finds that the notations made by the Clerk indicate that these individuals
appeared before the Connty Commission on the morning of June 4, 2013 to maks this request
with no prior notice to the public whetsoever. Nevertheless, the Hardy County Commission
voted to “Authorize the Emergency Ambulance Authority {o bid on the Mathias/Baker
Building™ The Hardy County Commission then retired to executive session to discuss the
building purchase, No mention of the source of purchase price funds appesrs on the record, The
commission meeting was declared ended at 10:50 a.m,, and accordingly this Cowst finds that it
was impossible for the individuals to have met with the commission as indioated on the

appointment agenda at 11:15 aum, Trial Exhibit D21, March 17,2014, In addition, this Court
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~ || findg that theradmission of County Clerk Ely during his testimony that there was no notice to the
public that the County Cominission was goingto purchase the building and present the
Commisslon with a proposed budget based wpon the fee during the meeﬁng‘on June 4, 2013,
Gres Ely Testimony, Trisl Testimony Volume p. 188, Ins, 13-24; p. 189, Ins. 1-18, March 17,

2014,
16.  Conveniently June 4, 2013 was also the date of the Trustee sale of the Mathjas-

ﬁaker Resete Sqnad building which was conducted at 11:00 a.m. at the Hardy County
Cowthouso, This sale had been properly noticad to the public by three snccessive weeks of
publication in the Moorefield Examiner. At the sele, Jerry Moore ofthe HCEAA bid against the
B.A. Hawse contingent for the Mathias-Baker Building and pfeVui]éd with a high bid';:f One
Million Cne Hundred Thiriy"I‘hnusaIfd Dollars ($1,130,000.00). Trial Exhibit Pi7, March 17,

2014, The Ambulance Anthority paid the required sale deposit of $50,000,00 from its owa funds
on the date of the sale, Greg Greemwait Testimeony, M@M p- 242, Ins, 20-.
23, March 18, 2014,

7. OnJune 18, 2013, the Hardy County Commission convened a meeting, Priorto
said mesting, the Hardy County Clerk caused fo bs published a generic notice of meeting in the
Moorefield Examiner Newspaper, This same generic mesting notice is posted on the ﬁont-door.
ofthe counhousé by the cletk. Two agendas are prepered for the meeting — the document ttled
H “AGENDA" consisting of cxf;neraﬁons(setﬂements/cunsolidaﬁ@nslorderslpnyroll registers/and
estaies ig entered into the Coﬁnty Clerk Order Book signifying its official nature, A second
” docwment titled “APPOINTMENTS — HARDY COUNTY COMMISSION MEETING” is also

prepared consisting of individuals who ¢ither request in advance to address the commission or -

who “walk-in" the day of the meeting seeking an opportunity to address the Hardy County
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Commission. This sacond dochment, while provided in discovery and made: a part of the official
record in this matter, is not entered into Police and Fiscal Order Book with the “AGENDA”
docurnent and the meeting minutes,

- On the date of the meeting the typed appointment agenda contained the follpwing |

relevant poriion: “10:45 HCEAA Jewry Moore/Greg Greenwalt fuel cards, medie, building ete”,

This agenda was not posied on the courthouss door two days prior to the meeting, wag not
.contained within the generic notice of meeting published in the Mobrefield Examiner, ar;d the
County Clerk could not tcstiﬁr 85 to when the agendé was finalized inasmuch as ifems were
allowed to be added to the agenda up mtil the day of the meeting, At this meeting, ﬁé Hardy
County Commission, upon hearing ths HCEAA presentation wherein the HCEAA. represented
that it had approached three different lenders with regard to seouriig financing to complete the
pum;hase of the Baker building, approved a line item pddition to its hudget to give the HCRAA 2
guarantee of $100,000.00 per year to ensble the HCEAA to secure a loan to pay for the building

1 that it succassfully bid upon at the public auction. Additionally, the Hardy Couﬁty Commission
was reminded that it had scheduled a public hearing aboul n. Special Emergency Ambulancé Fes
on June 24, .‘2013.~ Furthermore, the Couhty Commission disenssed huv# to bilt the public for the
Special Emergency Ambulance Fee and decided to have it done in-house. Tyial Exhibit D22,
March 17, 2014,

18.  OnJune 24,2013 and on July 15, 2013, the Hardy Connty Commission convened
public meetings to hear comments on the enactment/adoption of a “Special Emergency
Ambulance Service Fee” in accordance with W.Va, Code §7-15-17. The Hardy County
Commission caused a legal advertisemént of the meetings to-be published in the Moorefield
| Examiner newspaper, The Court would note that the notice in the Moorefield Examiner for the' s
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gecond meeting incorrectly stated that the date of same was July 3, 2013, No ordinance was

- presented to the publio to comment wpon, rather the notice advised that “[fhe proposed fee

amounts being considered are $10.00, $12.00, or $14.00 per month. The ptopuséd fee will/may

*be applicable to all property owners with property that has a residence upon it Trial Exhibit

D23, March 17, 2014. The information in the notice provided the complete extent of publically
reviewable information regardi;xgthe proposed ordinance.

13,  Atsome point Commissioners Wads, Képlinger, and Teets all had separate
consultations with Gary Johnson, CEO of EA Hawse about the potential of a lease for the Baker
Building emd/or allowing him to purchase the building and lease part of it back to the County.
Gary Johnson Testimony, Trial Transeript Volume T, p. 172-174, March 18, 2014,

20.  OnJuly 2, 2013, the Hardy County Commission convened & meeting, Priorto
said meeting, the Hardy County Clerk cansed to be published a generic notice of gleeﬁng inthe
Moorefield Examiner Newspaper. This same generle meating notice is posted on the front door
of the courthonse by the clerk. Two agendas are prepared for the meeting —the document titled
“AGENDA" consisting of exonerations/seitlements/eonsolidations/orders/payroll registers/and
estatas ig entered into the County Clerk Order Book signifying its official nators. A sscond
document titled “APPOINTMENTS ~HARDY COUNTY COMMISSION MEETING” is also
prepared consisting of individuals who either request in advance to address the commission or
who “walk-in" the day of the meeting seeking an opportunity to address the Hardy County
Commission. This second document, while provided in discovery and made & part of the official.

record in this matter, is noZ entered into Police and Fiscel Order Book with the “AGENDA®

document and the meeting minttes,

~
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- Onthe date of the meeting the iyped appointment agenda contained the following
relevant portion: *11:00 Jerry Moore & Greg Gregnwalt HCEAA Emergency Ambnlance Fee
Disonssion”, During the présentation by the HCEAA, the HCEAA requested guidance from the
Commission on how to proceed with the building purchase and the selection of a fee amount and
how to impose same. Commissinner Teets inquired of the HCEAA how they felt about
checking on a 99 yedr lease with EA Hawsz...?” Mr, Moore advised that he felt it to be
improper to contact Mr, Johnson (CEQ of EA Hawse) inasmuch s “we were bidding on that
property et the direction of the Commission, and I did not think it was appropriste to contact Mr,
Jobnson prior fo that process being over and since that time, there is some possibility in desling
with him in some manner that I am not aware of, but if that is the commissions desire, we can go
talk to pim.” In the course of the disenssion, Commissioner Teets advised fhe HCEAA
representafives that “since there are 15 on that board [HCEAA] representing throughout the
county, I think you all shonld meke the decision to tc;ll us what you want us to do, not us tell you
what to do.” Inresponse to this edmonishment, Mr, Moore commented that “[wle are at &
position here that commitments have been made for the purchase, and what do we need to do
with regards to the purchase.of the facility, tﬁnt needs to be teken care of, Ifyou want us to talk
to Mr. Johnson, we can do that, but we do not know what you want us to talk to them ahout,”
Trial Exhibit D24, Maxch 17, 2013,

21.  OnJuly 16, 2013, the Haxdy County Commission convened a meeting. Priorto
said meeting, the Hardy County Clerk caused o be published a peneric notice of meeting in the
Maorefield Examiner News;;apcr. This same generic meeting notice iz posted on the front d;:or
of the courthouse by the clerk. Two agendas are prepared for the meeting —the document titled

- “AGENDA" consisting of exonerations/settlements/consolidations/orders/payroll registers/and
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| Estates ig enteréd into the County Clerk Order Book signifying its official nature, A second
" document titled “APPOINTMENTS ~ HARDY COUNTY COMMISSION MEETING” is also
prepared consisting of individuals who either request in advance to address the commission or
who “walk-in" the day of the meeting seeking an opp Drtunit)" to address the Herdy County
Commission. This second document, while provided in discovery and made a part of the official
- record in this matier, s not éntered into Palice and Fiscal Order Book with the “AGENDA®
document and the meeting minntes,

On the date of the meeting the typed appointment agenda contained the following:
#10:15 Emergency Ambulance Fee & Ordinance Set amount &/or adopt ordinance™ During the
discussion of the issue, Commissioner Teets advised that “Commissioner Keplinger and [myself]
feel we pave every effort we could along with the Ambulanee Authority trying to setup an
organization for years to come ...”; at the closs of discussion, Commissioner Wade moved to not
purchase the building at Baker which was seconded by Commissioner Keplinger and the motion
passed with Commissioners Keplinger and Wade voting in the affirmetive, Commissioner Wade
also moved not to impose the fee, motion was seconded by Commissioner Keplinger, and the
motion passed with both Commissioners Wade and Keplinger voting in the affirmative. Trial
| Extibit D25, March 17, 2014,

22, . On August 2, 2013, the Hardy County Commission convened a meeting. Priorto
said meeting, the Hardy County Clerk caused to be published a generic notice of meeting in the
Moorefield Examiner Newspaper, This same generic meeling notics is posted on the front door
of the courthause by the clerk, Twao agendas are prepared for the meeting — the document titled

“AGENDA”" cansisting of exoncrations/setilements/consolidations/orders/payroll registers/and

estates is entered into the County Clerk Order Book signifying its official nature. A second
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docwment titled “APPD]NTMBN_TS ~HARDY COUNTY COMMISSION MEETING” js.also -
prepared consisting of individuals who either request in advance to address the commission or .
who “walk-in” the day of the meeting seeking an oppmtﬁﬁty to address the Hardy County
Commission. This sccond document, while provided in'diséovery and made a part of the official
record in this matter, i #of entered into Police and Fiscal Order Book with the *AGENDA™
document and the meeting minutes,

On the date of the meeting the typed appointment agenda contained the following
relevant pbrtion: %10:30 George Crump ET ALS EAA Fee”. During this meeting, Mr. Crump
appeared and fold {he commission that the Commmission should proceed to buy the building and
enact the fee, As reflected in the minutes of that meeting, Commissioner Teets stated T can

spenk for JR (Commissioner Keplinger) and myself, we both feel'we should own the building

——

and have the fee.” Trial Exhibir D26, typed minutes page 2, March 17, 2014, Furthermore, Mr.

Teets commented that “[wle were looking at the building for years to come and ifs (ﬁc) bad that
we have not bought it; they have given us an extension. Trial Exhibir D26, typed mimites page 2,
March 17, 2014, After the discussion, Commissioner Keplinger moved to set the fee at $10.00
per month and buy the building, The motion passed with Commissioners Teets and Keplinger
voting in the affirmative, Later on in the meeting and during an unrelafed discussion,
Comumissioner Keplinger mpvcfl to “transfer fimding to the authoriﬁ.v to pay the entire amount
;qd not borrow any money for the building™. The motion passed with Commissioniers Keplinger
+ || and Teets vating in the maﬁw._ Trial Echibit D26, Mexch 17, 2014,

23,  With regard to this purchase, Greg Greenwalt testified to the fact thet the County
h Commisgion did pay for the siructure in full, He further testified that the Ambulance Authority

did “check with predomindntly all the local lenders to secure what the rates would he and what
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terms and conditions we could ... secure funding for the balance of the strocture.” Greg
Greemwalt Testimony, Trial Transcript Volume 1T, p, 243, Ins. 20-24, March 18, 2014. M.
Greenwalt further testified that the Ambulance Authority did not mle out financing the building
through local lenders, but rather “the County Commission chose to purchase‘a building outright
so it became a mute issue for the Ambulance Authority™. Greg Greenwalt Testimony, Trisl

Transcript Volume 1, p. 244, Ins, 1-5, March 18, 2014,

24, OnAngust 6, 2013, tho sale of the Baker building olosed and tho Hardy Couty .
Commission went into possession of same., Trial Exhibit P15, March 17, 2014, The Hardy
County Commission purchased the building outright utilizing funds from its building fund. J.R.
Keplinger Testimony, _T_r_igllr___m'_pgy_qlmjll . 94, In. 2-15. March 18,2014,

25.  On Augnst 20, 2013, the Hardy County Comumission ¢onvened a mesting, Prior

1o said meeting, the Hardy County Clerk caused to be published a generic notice of meeting in

the Moorefield Examiner Newspaper. Two agendas are prepared-for the meeting — the document
titled “AGENDA” consisting of exonerations/settlements/consolidations/orders/payrall
registers/and estates is enterad into the County Clerk Order Book signifying its official nature, A
second document titled "APPOINTMENTS — HARDY COUNTY COMMISSION thl?:TmG;’
is also prepared consisting of individuals who either sequest in advance to address the
commission or who “walle-in" the day of the meeting seeking an opportunity to addfess the
Hardy County Commission. This sccond document, while provided in discovery and madea
part of the official record in this matter, /s nof eatered into Palice and Fiscal Order Book with the

“AGENDA" document and the meeting minutgs.

On the date of the meeting, the Appointment agenda contained the following

relevant portion: “Order adopting fee.ordinance — fee ordinance-order creating special checking
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il acet™ This meeting signified the ﬁrst appearance of the sotual fee ordinance document. Afler
J| discussion about the enactment date and the fact that the ordinance ﬁid not reflect the payment of
ten dolla¥s per month (as was previously approved by the Hardy County Commission at ifs
August 2, 2014 meeting), but rather a.fee requirement of $120 per yeer, Ooﬁmksinna Kepli;ig;zr
moved to adopt the ordinance, beckdating adoption of same to July 1, 2013, and the motion
passed with Commissioners Keplinger and Teets voting in the affirmative. The Court also finds
that the Connly Clerk’s handwritien méeting notes contain the following statement “iRIo_se -
going to have start putting agenda on f/ebsite“. Trial Exhibit D27 and D28, March 17 2014,

26, AnOrderofd dapz‘:"an was entered contemporancously with the appraval of the
Special Emergency Ambulance Fee Ordinance, Contsined as an attachment thereto are two .
notices of publication referencing the public meetings held on the issue. Only one notice .
published listed the carrect date of the public meeting. No notics is given for the s;acnnd public
meéting which was held July 15,2013, And the notice a'dx'wising the date of the meeting wherein
the matter would be voted upon indicated, in the first instance, 2 date prior to the second public
meeting and, in the second instance, 2 notice reflecting the improper date all-together of a Hurdy
County Commission meeting, Tyial Exhibit D28, March 17, 2014, None of the af‘orementiqned ,
! notices actually successfully paired subject maiter with meeting date, This Court is uncertain as
to why the Hardy County Commission would include said defective notices with their Order of’
Adoption.

27.  On October 15, 2013, the Hardy County Commission convened a meeting, ;Prfor

fo said meeting, the Hardy County Clerk cavsed to be published & generic notice of meeting in

the Moorefield Examiner Neivsp eper. Two agendaé are i:repared for the meeting ~ the document

titled “AGENDA™ consisting of exonerations/settlements/consolidations/orders/payroll
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.Tegisters/and estates is entered into the County Cletk Order Book signifying its official nature: A.-

second document titled “APPOINTMENTS —HARDY COUNTY COMMISSION MEETING™

.is also prepared consisting of individuals who either request in advance to address the

commission or who “walk-in" the day of the meeting seeking an opporfunity to address the
Hardy County Commission, This second document, while provided in discovery and made a
part ofthe official record in this matier, /s nor entered info Police and Fiscal Order Book with the
“AGENDA" document and the meeting minutes.

On the date of the meeting, the typed Appointment agenda confained the
following relevant portion: “Christie Snyder, Margie Newton Fee Ordinance”, A discussion
ensued regarding the rofl-out of the ordinance including the issue of a potential amendment to
the fee ordinance, which would make it the same as the Berkeley County ordinance (the
ordinance which served as the template of the Hardy County Ordinance), County Attorney
Lucas See was asked for his opinion on the matter as to whether an emendment could be raade’
and he stated that “if the Ordinance was adopted without a public hearing then the amendment
would not need a public hearing®, In accord with that opimion and to address the issue,
Commissiener Keplinger moved to amend the Hardy County Ordinance with the language that
was left out of it and is contained within the Berkeley County Ordinance. The Motion passed
with Commissioners Keplingér and Teets voting in the affirmative, 7rial Exhibit D31, March
17,2014,

28.  InDefendants’ Motion fo Dismiss Petition filed on December 9, 2013, Defendants
make tha following observation, “At most there may be properly alleged a technical procedural -
error ... that is [not enough] to.nullify the ordinence.” Motion fo Dismiss Petition, p. 4,

December 9, 2013.
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Conclusions of Law
| W.Pa. Code §7-1-2 Sessions of Couniy Connnissions

29, The administ.raﬁnn of the public's business hy a conrdy commission is codified in
Chepter 7 of the West Virginia Code., The specific arcas over which a county commission has
jurisdiciion are limited by both the West Virginia Constitation and by legislative enactment, in
otl;er words, “ft]his co:pﬁraﬁcm of the county court, created by statute, must depend both for its

powers and the mode of exercising them upon the true construction of the statuts creating them,”

Goshorn's Ex'rs v. County Ct. of Kanawha County, 26 S.E. 452, 453 (W. Va. 1895).

30,  With respect fo the requirements of notice to allow the exercise of county

commission power, Vl:Va. Code §7-1-2 provides that;

The county court of each county shell hold four regular
-sessions in ¢ach year at the courthouse thereof, at such thmes
as may be fixed upon and entered of record by the court, If
msy nlso hold speeial sessions, whenever the public interests
may require it, to be called by the president with the
concurrencs of af least one other commissioner; and the
commissioner, if any, not concurring therein, must have af
least twenty-four hours* notice of the time appointed for such
special session. A nofice of the time of snch special session,
and of the purpose for which it will be held, shall be posted
by the clerk of the court, at the front door of the courthouse
of the county, at least two days before such session is ta be
held. If such commissioner, after due notice thereof, shall
willfully fail to attend such special session, he shall foifeit
not less than five nor more than twenty dollars.

In construing what qualifies as a regular verses a special session, the West Virginia Supreme .

14 Court of Appeals has held that “fw]e do not take judicial notice of the regular terms-of county
courts, which are held at such times as may be fixed npon and entered of record by the county
court, Doak v. Smith, 116 8.B. 691, 692 (W, Va. 1923) ovemled on other prounds by Meadaws

v. Meadows, 468 S.E.2d 309 {W. Va, 1996). Farthermore, the West Virginia Supreme Court of
‘Appeals has examined the issue of regular sessions and declared that unless the “order providing
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for regular.terms [setting a dats certain], is absolutely void, there oan be no doubt that ,..[an

! action of the county commission on the regnlar session dates] oceurred at a regular term, when ‘
thie court might fransact any lawful business™ State ex rel. Canley v. Thompson, 130 S.E, 456,

460 (W. Va. 1525).
. 31,7 The difference between & regnlar and special session is not mere verbiage. Under

'W.Va, Code §7-1-2, the type of meeting s critical to the manner in which valid sstions may be

taken becauss it is the sowres of county commission jurisdiction. The West Virginia Supreme

l Court of Appeals has previously recogx;ized with respect to county commission jurisdiction that;

[Clouaty courts in this Stete at their special sessions are not courls

- of general jurisdiction but are inferior cours of very limited
jurisdiction. Their jurisdistion is not only limited to such cases as
the county courts had jurisdiction of) but at the special terms it is
by the statute we have guoted confined to the transaction of such
business as the public shall have been notified they wonld attend (o
by a notice thereof posted by the clerk of the conrt at the front daor
of the court-honse of the county af least fwo days before the -
session, It is necessary therefore that the record of such a spesial
session of the county court should on jts face show, that such
natice was so posted at the front-door of the court-house of the
county, and that the particular case or business, which the county

. court has undertaken to hear and determine or to fransact, comes
fairly within the puspose named in such notice, as the purpose, for
which such special session was paxticularly called.

Mayer v. Adams, 27 W. Va, 244, 252-53 (1885).
- Inthe Mayer caée, the Tucker County Court {now Commission) attempted to

decide an election result disputs at a time outsids of its fixed regular session. A special session
was called pursuant to the statute, howaves, there was no proof that the requisite notice was
posted two days prior to the mesting, Nevertheless, the election contest was setiled and the

notice issue was appealed, The West Virginia Supreme Court_of Appeals found that the actions
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of the comty commission were inappropriate becanse the commission was proceeding without -
jurisdiction. The remedy and appropriate presumption are laid out by the Mayér decision:

As the judgment of any court is absolutely void, if it appears, that
there was & went of Jurisdiction, the marked diffexence befween
courts of general and of limited jurisdiction is fhat in the one cass,
whers the conirary does not appear, it will generally be presurmed
that it had jurisdiction, while in the other the presumption will be
against the jurisdiction, unless it appears,

Mayer v. Adams, 27 W. Va, 244, 252 (1885).
The West Virginia Supreme Court subsequently recognized this rule and restated

the principle as follows:

Inthe case of an infexior court, board, or body, required to keepa
record, the facts essential o give it jurisdiction must appear in ifs

J proceedings, else its action will be void and open to attack -
collaterally; but, if its record state snch faets, its jurisdiction will
not be open to atiack, nor can such facts be disprovenina

’ o collateral proceeding, nor will any error appearing thevain affect its
action. :

Syl. pt. 3, Shank v. Town of Ravenswood, 43 W.Va, 242,27 8.E, 223 (1857).

Furthermore, it is established that county commissions are “created by statute, and pogsessed

only of such powers as are expressly conferred by the Constitution and Legislature ... [iJt can do

“ T only such things us are authorized by law, and in the mode presczibed”. Barbor v, County Ct. of

Mercer County, 85 W.Va. 359, 101 S.E. 721 (1920).

32, Accordingly, under the statutory scheme and in light of the casg law, regular

# sessions must-be fixed in advance to give county commissions jurisdiction while special sessions,
must comply with:the notice requirements within W, Va, Code §7-1-2 to give the county
commission jurisdiction a’ver.matters it wishes to consider oulside of those dates previously set

as repular sessions. The regular verses special session is not r distinction withont difference, it is
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fondamental, jurisdictionsl, and cannat be construed as meaningless, It is sgainst this Jegal -
framework, that the actions of the Hardy County Commission are analyzed.

33. ‘There is norecord of a fixed regular term of the Hardy County Commission for
the yeer 2013. The first meeting of 2013, held on January 2, 2013 wherein the Hardy Cbumy
Commission elected a president and where the Commissioners were assigned to commitiees did |
nat include a discussion or a;inption of any fixed regular term meeting dates. .

- 34,  Each meeting during the year 2013 was set af the meeting immediately ﬁrior o
the date of sald meeting, These meeting dates were sunounced by the Commission President and
the record does not indicate any ohjection from the two o&er Commissioners. Accordingly, they
appeared to coneur with the setiing of the nextmeeting,

35, Al generic notices published in the Moorefield Examiner newspaper and posted
on the front door of the Courthouse indicate that *Jt]he public and news media are hereby
notified that the Hardy County Commission will hold 2 meeting ...". The notics makes no
mention of the meeting being a regular fixed session of the Hardy Coumy Commission. .‘I‘he
annnuncement of the next meeting by the Commission President likewise makes no mention of
the object of the next meeting or its classification,

36. The only mention of the word “regular” appears in the typed minutes timt are
entered in the Police and Fiscal Order Book after said minntes are approved at the subsequent
* mecting. This post meeting designation does not suffice. Jurisdiction over a maiterisa
pretequisite, not a post«script..

37. Inapplying the presumption that a county commission lacks jurisdiction unless
sume is established in the record, the Hardy County Commissit;n did not have jurisdiction to

decide those matiers complained of by the Plaintiffs —the purchase of the Baker Building (two
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ERER separate votes on June 4, 2013 and August2, 2013) and the passage of the Special Emergency

Axﬁbulance Fee (two separate votes on August 2, 2013 and August 2013), as a result of said-
matters not being decided at a regwlarterm fixed npon the record of the County Commission and
the complete lack of statutory notice being given to validate those actions pursuant to the special '.
meeting notice requirements contaivied in W.Va, Code §7-1-2, In aﬁnurd with the Mayer
decision, motions passed and the subseguent antions taken as a result thereof in these improper

meetings are nullities,

W.Va, Code §6-90-3 Open Governmentnl Proceedings Act
38. The Open Govemnmenta] Proceedings Act, W.Va, Code §6—9a-ét seq,, direcis

public bodies to conduct offictal business in the open. Specifically, the Législative rationa| for

enacting the OGPA is described as follows:

The Legislature hereby finds and declares that public agencies in
this stats exist for the singular parpose of representing citizens of
this state in govemments] affairs, and it is, therefore, in the best
interests of the people of this atate for the proceedings of public
egencies be conducted openly, with only a few clearly defined
excaptions. The Legislature hereby further finds and declares that
the citizens of this state do not yield their sovereignty to the
govemnmental agencies that serve them. The people in delegating
authority do not give their public servants the right to decide what
. is good for them to know and what is not good for them to know.
The people insist on remaining informed so that they may retain
control over the instruments of government created by them. ..

Open government allows the public to educate itself about
govemment decisionmsking through individuals’ attendance and
participation at govarmment finctions, distribution of government
information by the press or inferested citizens, and public debate
on issues deliberated within the government...

Public access to information promotes attendance &t meetings,
improves planning of meetings, and enconrages more thorongh
preparation and complete discussion of issues by participating
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. . afficials. The government also bensfits from openness because .
better preparation and public input allow govemment agencles ta

gauge public preferences accurately and thereby tailor their actions

and policies more elosely to public needs. Public confidence and

understanding ease potential resistance to government programs.

| W. Va, Code § 6-9A-1 (in part).

39, W.Va. Code §6-9a-3 is the portion of the OGPA that sets out the meeling
requirements for govemmcni bodies. County Commissions, in addition to the mandates of
W.Va. Code §7-1-2 are likewise required to follow the dictates of W.Va, Code §6-9a-3. The
pertinent portions of W.Va, Code §6-02-3 direct goverament bodies as follows:

(a) Except as expressly and specifically otherwise provided by law,
whether heretofore or hereinafier enacted, and except as provided
in section four of this arficle, all meetings of any govemning body
shafl ba open to the public.

(d) Each governing body shall promulgate rules by which the date,
time, place and agenda of all regularly scheduled meetings and the
date, time, place and purpose of alf special meetings are made
available, in advance, to the public and news media.

l (i) Upon petition by sny adversaly affected party any court of
l competent jurisdiction may invalidate any action taken at any
meeting for which notice did not comply with the requirements of

this section,
W. Va, Code § 6-9A-3,
40. The term “meeting” under the OGPA is defined as

(5) “Meeting” means the convening of a goveming body of'a
public agency-for which a quorum is required in order to make a
i decision or fo deliberate toward 2 dgcision on any mafter which

. results in an official action, Mestings may be held by telephone
conference or other elecironic means. The term meeting does not

incluade:

(A) Any meeting for the purpose of meking an adjudicatory
decision in any gnasi-judicial, administrative or Court of Cleims

proceeding;
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(B) Any on-site inspection of any project or program;

{C) Any paolitical pariy CAUCHS;

(D) Gerieral discnssions among members of & governing body en
issues of interest to the public when held in a planned or unplanned
social, educational, training, informal, ceremonial or similar
setting, without intent to conduct public business even if n quorum
is present and public business is discussed but there is no intention
for the discussion to Jead to an official action; or

- (B) Discussions by members of a goveming body on logistical and
procedural methods to schednle and regulate a meeting.

W. Va, Code Ann, § 6-9A-2(5).

41, Petitioners have alleged thatthe Hardy County Commission violated the CGPA.
through a series of meetings which lacked the requisite notiee to adeguately inform the public of
the issnes the Hardy County Commission was either deliberating snd voting up ;Jn at any given
meeting,

42, Based upon the record, this Court finds significant and chronic violations of the
OGPA in the conduc! of Hardy County Cbmnﬁssion business, specifically the following:

w . a The practice of maintaining an “agends” and a second “appoinirnenf” list
{ by the Hardy County Commiss%on iz inherently deceptive and violates the OGPA.
This practice, bespeéially Lﬁe exclusion of thig list from the Police and Fiscal Order
Book, sreates an incomplets record of the transaction of the public’s business. The
Court dcés not doubt that Clerk Ely would provide the “appointment™ list if it were -
requested, however, the ever-changing nature of this “appointment™ list as matters

" were added hy county agencies and the public up until and on the day of the meetings,

made it an unreliable record of the business that was to be transacted.,
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.

b The second jssue with the “appointment” list is its lack of adequate
deseription as to exactly what business wuuld. transpire at the meefing. Specifically,
the Court is referencing the August 2, 2013 meeting wherein the “appointment” list
contained the notation “10:30 George Crump ET ALS BAA Fee™. The official action

which followed dyring that meeting was a vote to set the fee 25 $10.00 per month,

* This notation on the Augnst 2, 2013, “appolntment” list is in stark contrast to the

“appointment” list from July 16,2013, wherein the following appointment was listed:
*“10:15 Emergency Ambulance Fee & Ordinance Set amount &/or adopt ordinance™:
The official action following this “appointment” was a vots to refuse to set a fee,
Even for a member of the public that had. been faﬁhﬁdly following the actions of the
Hamrdy County Comimission, a cifizen would be required to attend every single meeting
because one would be ungble to snticipate exactly what matter may be presented and
immediately vated upon by the Commissioners at any given time.

c. The procsedings had before the Hardy County Commission on June 4,

2013 represent an atracious violation of not anly the OGPA, but of the public trust.

Allowing Mr. Moore and Mr. Greenwalt to be “walk-ins” at the meeting, request the

purchase of the Baker building, and be granted the authiority to do same by the County
Commission without any notice to the public is the exact hehavior the OGPA is meant
to safepiard, The fachal findings above detail the offending actions, however, this
Court is deeply troubled that the “appointment™ document indicates that this request

was scheduled for 11:15 am, when in fact the encounter between the Commissioners

. and these individuals occurred much sooner as evidenced by the fact that the meeting

had adjourned at 10:50 a.m.
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d. - The August 2, 2013 meeting is also deeply troubling, During the course .
of this meeting, the County Commission, based upon an “sppointment” with Qeorge
Crump who came to discuss the “EAA Fee”, the Connty Cormmission vofed fo approve
a $10.00 per month Special Fea and buy the Baker building in a single vote and on g

separate vote decided to transfer the funds to do same to the authority from the county

" budget so the Baker building could be purchased outright with no need for financing,

No member of the public would have been able to enticipate that any of these events
would transpira based upon an “appointment” with George Crump to discussthe EAA
Pee. Additionally, the vote to move the funds from the County to the Authority was
done with nio diseussion, no mention of total cost, and no mention of what source of
funds the county would be drawing upon to pay for the Baker building,

e.. The Avgust 20,2013 meeting is also concerning regarding the Order af

Adoption of the Ordinance, From a review of the testimony, it would appear that the

"Angnat 20, 2013, meeting was tha first time the actual Ordinance was publically

disseminated and it did not faithfully reflect the zmtu;al vote taken on August 2, 2013
which approved an ordinance that charged $10.00 per month. The remainder of the
seven page dacumr;am was not publically eveilable or publically explained by the
Commigsioners prior to the adoplion of same, Thetwo notices of public mccﬁngé to
discuss the proposal that are contained in the Order of Adoption are misleading

inasmuch as the Ordinance itself was not available to the public at either mesting and

- County Attomey See later opined to the County Commission that the Ordinance was

not'passed pursuant to a public hearing, Therefore, any insinvation by the attachment
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of thess notices indicating that the public meetings were either a pre-requisite to or an -
‘integral part of the process of passing the Ordinance in its final form are falss.

43,  Additional violations of the OGPA are also apparent from & review of the:
evidence. Asthe Court reviewed the record of minutes from the Hardy County Commission,, it.
was struck by the lack of meaningful discnssion before important decisions were made. .
Specifically the Court considers the following instances as impermissible private mcelﬁngs of the
Hardy County Commission:

3 Bank Meefings — Alan Brill, CEO of Capon Valley Banlk testified that he,
his assistant, and the bank's attorney personally met with all three county
commissioners on two different occasions, These meetings were represented during
his testimony as meetings to determine the banks foreclosure procedure regarding the
Baker building. These meetings occurred prior to the austion, The Court does not
believe xt requires two meetings with the bank to find out when the bauk would bs
foreclosing. These meeting wer; obviously deliberative in nature regarding the
County Commission's interest in purchasing the building, And since the County
Commission had already been discussing the matfer as a quorun, there was not much
need for notice or discussion of same at the mesting on June 4, 2013 where they voted

. .{o bid on the Balker building,

b, Consultations between Commissioners JR. Keplinger and Michael Teets —
Commissioner Teets represented on tharecord at the Augnst 2, 2013 meeting that he
“‘conld speak for JR and [myself] that we both feel we should own the building and
have the fee.” Trial Exhibir D26, typed minures page 2, March 17, 2014, Inasmuch as

Commissioner Keplinger voted gainst doing both things at the meeting immediately
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.prior ta the August 2, 2013 meeting, it is obvious that a private meeting betweeh‘m-
commissioners (which-constiiutes a quorm for cﬁnducﬁng county business) did occur
during the weeks between the re-vate.

c. Changé in postire by the County Commission s to source of fimds for
Baker building porchase — After the Ambulance Authority was the high bid for the
Baker building, it first appeared on the record that the financing details were far from
finalized, On Jume 18, 2013, the HCEAA representatives appeared before the Hardy
County Commission to request a letter of credit to allow them to iry and ﬁnance. the
building, The Commissioners appraved 2 $100,000,00 line item fostead, At
subseguent meetings of the County Commission, nothing is mentioned regarding
financing tha building, It appears from the record and from Mr. Greenwalt.‘s
testimony that the I-fCEAA fully intended to finance the purchase until the August 2,
2013 nieeting wheseat the County Comrniséioﬁ with no discussion on the matter, voted
1o purchase the building from County funds and forego ﬁmmcihg the building, It does
‘not appear on the record whers the funds were pulled from.in the County budget and
1o speocific amounts were no_ted in the mation. Clearly a shift in posture fiom

' financing the building through the Ambulance Authority t;J pulling the funds out of the
County budget to énmhaée same outright (& 1.13 million dpllar propo:siﬁoﬁ) would
have necessitated deliberation amongst the County Commissioncxs. From the rcading

of the minutes, any deliberation on this issus occurred in a forum other than at &

]J . County Commission meeting,

d. On July 2, 2013, Commissioner Teets brings up for the first time that the

) H HCEAA should talk to EA Hawse regarding & long term lease. This change in posture
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was not at all anticipated by the HCEA A and My, Moore voiced his confusion agto .. -
what the County Commission wanted in this regard. Apparently, behind the scenes .- -
deliberations with Mr. Johnson involving, at various times, all three commissioners-
were the contextual background behind this request, Mr, Johnson testified that Mr,
Keplinger made representations {o him in which it appeared that Commissioney
Keplinger had been deliberating the issue of the building purchase with Commissioner
Teets,

44, The foregoing instances of mestings in violation of the QGPA cannot be

overlooked or ignored. All these instances lead to some sort of official action by the Hardy -

County Commission and noie of these instances fit into the meeting exception clanse of the

b OGPA. The business of the Hardy County Commission cannot be conducted in private and a
meeting held to mbberstamp decisions already delibémted and made. Itis paramount that -
proceedings of govemnment be transparent. The Hardy County Commission, by and through its
actions, has denied the citizenry of Hardy County o meaningfil opportunity to observe,
participate in, and understand the decisions being made on its behalf,

| 45, Theremedy for violations of the OGPA is for the Court to invalidate any action
taken at any mesting for which notice did not comply with the requirements of the OGPA. In
making the decision to invalidate a decision, the Coust would note that the Hardy County
Commission’s violations of the OGPA did not just happen at one meeting but represents a
chronic and systemic problem in the manner in which the Hardy County Commission does all #is
business, Even though the Cominission did attempt to inform the public through its pubfic
meetings, it still fell short on providing actual, useful information to the public to allow them to’
: ask relevant questions inasmuch as the Commission did not have a copy of the ordinance
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-availgble (same had been requested.to be drefled on March 5, 2013) and also did not publically

disseminate the financial information it received from the Ambulance Authority regarding the
anticipated revenue via each rate. None of the subsequent actions have pr;avided aeoureto the
problems inherent in the decjsion-making process regarding the purchase of the Baker building
and the adeption (and backdating) of the Ordinance, Accordingly, those actions are void,

46, Although the Hardy County Commission has previously admitted that a “propexly
allaged ... technical procedural error” existed, it asks for same to be excused under W.Va, Code
§7-15-18. Without extensive discussion, this Court does not believe that the “saving™ -secﬁon of
the Ambulance Authority section can possibly trump the mandates of the QGPA, The

“procedural eror” present in this case is overwhelming in its impact on the public and cannot bs

excused or ignored by this Court.

ACCORDINGLY, it is hereby ORDERED;
- 1. Thevote of the Hardy Connfy Commission taken during meefings held on June 4,
2013, and August 2, 2013, relating to and authorizing the purchase the building at Baker and the

vse of Hardy County funds to finance same are VOID.
2. Thevote of the Hardy County Commission taken during meetings held on August

2,2013, and August 20, 2013, authorizing the institution of a Special Emergency Ambulance Fes

and adopting and Ordinance to accomplish same are VOID,
3.  TheHardy Céunty Commission shall forthwith refind all moneys to those

citizens which have previously paid the Special Emergency Ambulance Fee,

4,  Exceptions to any adverse rulings sve hershy SAVED.
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5 The Cirenit Clerk shall provide a copy of this Order to all counsel of record and
shnll provide an attest copy of this Order to the Clerk of the Hardy Counnty Commission for entry

into the Police and Fiscal Order Book.

. ¢ -Nothing remaining to be done in this matter, the Cirenit'Clerk shall remove it

from the docket and place it among the actions ended,

o ~
ENTERED this 3 day of Augnst 2014,
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1N THE CIRCUIT COURT OF HARDY COUNTY, WEST VIRGEIE: K

fn
WENDY J. MILLER, JOHN A. ELMORE, m—— d
B. WAYNE THOMPSON, OVID NEED, - DEPUTY
and BONNIE L. HAGGERTY,
Petitloners,
Y. Case Numbeyx 14-C-17
- Senior Status Judge Andrew N. Frye, Jt,

J. MICHAEY, TEETS, COMMISSIONER;

WILLIAM &, KEPLINGER, JR., COMMISSIONER;

and the HARDY COUNTY COMMISSION,
Respondents.

ORDER GRANTING TEMPORARY INJUNCIION

Now comes this Couxt, the Honorable Andrew N. Frye, Jr. presiding, being in xeceipt of
Peti ti.oncrs' Motionto Enforce the Final Order of August 8, 2014 and Motion for Injunctive
Relief and the Supplement 1o same. It would appear that it is necessary {o resolve the outstanding
issues that exist 1n this matte.r and that forther Hardy Coﬁmy Commission actions at this time
waould only serve to further complicate a final resolution,

ACCORDINGLY, it is hereby ORDERED:

1. The Hardy County Commission is hereby enjoined from téldng any votes or
otherwlse considering the jssues of the special emergency ambulance fee ordinance or the '
purchase of the Baker building at its mecting until snch time as a full hearing may be had on
Petitioners’ Morion.

2 Rcsl;andcnts shall also appear and show eause as to why the refurtds have not
been processed as directed by prior order of this Court. The Court is informed thet the Hardy
County Commission has in its employ two individuels who send ont bills to the residents of

Hardy County for the Special Emergency Ambulance Fee. The Court does not understand ‘why

these same individuals did not send the Court Oxdered refunds.

Pago1 of2
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3 Both parties shan be prepared to conduct & full cvidentinry hearing and present
any legal axgument on the remaining issﬁcs, specifically, the Petitloner’s argument under W.Va.
Code §7-15-4 and the isste of whether the void purchase of the building can be mezely
confirmed by vote or if something more is required puxsuant to the case Jaw hltc!pr.cting W.Va,
Code §6-98-3.

- 4 The parties shall likewise be preparcd to argue the Petitioners’ Motion for

Attorney Fees; Motion of Wendy J. Miller to Withdraw; and any other motions which shall bs

. properly filed and noticed prior to the hearing,

5. Any party who desires to add additional parties to this aciionmay do so. The
Court will not be joining additional entities of its own volition. If new parties are added prior o
the hearing, the joining party shall provide notice of the hearing, Any nowly joined party will
have the opportunity to appear at and participate in the hearing. In the event that a petition to
add ancw party is not sexved prior to the heating, the joining perty shall have a copy of the
petition avallable to the Court on the date of the hearing.

6. Connsel for the parties shall confer on a date for the hearing and notice seme ance
a date and time are determined.

7 The Circuit Clerk shall fax a copy of this order today to all counsel of record to
prm;idc notice of the injunction, “The Cireuit Clerk shall likewlse immediately provide an attest

copy of this Order to the Clerk of the Hardy County Commission for entry iuto fis Police and

Fiseal Order Book. The original sighed copy of this Order will follow by mail,

% TRUE GBW TERED thxs_gﬂ dny of Augnat 2014,
EST:

M&wﬂ

JUDGE V

Page2 of2
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o | | pATE__10-]0- 4]

IN THE CIRCUIT COURT QF HARDY CQUNTY, WEST VIRM@&

WENDY J, MILLER, YOHN A, ELMORE,

B, WAYNE THOMPSON, OVID NEED, DEPUTY

and BONNIE 1., HAGGERTY, .
Petitioners,

Case Number 14-C-17
Senior Status Judge Andrew N. Frye, Jr.

J. MECHAEL TEETS, COMMISSIONER;

WILLIAM E. KEPLINGER, JR,, COMMISSIONER;

and the HARDY COUNTY COMMISSION,
Respondents.

FINAL ORDER
On the 29" day of Septexﬁher 2014, this matter came on béfore the Court, the Honorable
Judge Andrew N. Frye, Jr. presiding, same having been previously noticed for hearing this date
to address numerous ontstanding Motions, The Petiﬁaﬁers were present in person and by their

counsel, J, David Judy, Il The Respondents were present in person and by counsel, Bridget

Cohee.
The Court took the testimony of Respondents’ witmesses County Clesk Grog Ely and

HCEAA President Greg Greenwalt both of wl_mm were sworn and subject o cross-examination,
I‘Ipon consideration of the nature of their testimony and the numeroﬁs times Respondents’
counsel attempted to gamer téatimony relating to matiers that have previously heen testified to
by both of these individuals, and given that Respondents’ counsel based her examination of the
witnesses.on ai.nisreading of Peters v. Wood County Commission, 205 W.Va. 481, 519 S.E, 2d
179 (1999), the Court terminated further testimony and hereby makes the following FINDINGS
OF FACT and CONCLUSIONS OF LAW: '

Paga 1 of 21
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o Rule Show Cause
1. The Courtissued & Rule Show Cause against the Respondents on August 29, 2014

inaseuch as it was represented to this Court that nons of the Special Emergency Ambulance Fea
refinds had been sent to those individuals who had previously paid same. These refinds were
ordered on August 8, 2014 o be made forthwith,

2.  Respondents submitted exhibits 1-3 at the hearing in support of the position that
all refomds have been made. . The Coust has reviewed the records and it would appear that the
checks were issued on Septembey 12, 2014, Xt would further appear from the testimony of Clerk
Ely that there are several checlks which have been issued incorrectly (inclusion of deceased
former property owners on the check and jointly to parties who are no longer manied) and will
have to be reissued to allow same ta be cashed by the prope&y owner, It would also appear ﬁum
Clerk Bly’s testimony that alﬁxough the refund checks were issued on September 12, 2014, some
of them were not mailed out until gs late as the week before the hearing,

3. Based upon the faregoing testimony and representations, this Conrt finds the lack
of urgency exhibited by the Respondents in returning property awner's fees io be offensive to
this Court; however, the cl!bject of conteml;t is to enforce the Order and it would appear that the
Respondents have now, under threat of contempt sancﬁnns, substantially complied with same.

o Pefition for Atiorney Fees | _

4, Petitioners have rcquesteél sttorney fees in this matter and have submitted
affidavits detailing their fees and expenses in maintaining this action. Respondents have
objected to any award of attorney fees fo the Petifionars,

) 5. Under W.Va. Code § W.Va. Code §6-9A-7(b) (Open Governmental Procsedings

Act - OGPA),

Pape20f21
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-

(b) A public agency whose governing body is adjudged in a civil
action to have condueted a meeting in violation of the provisions of
this atticle may be liable to a prevailing party for fees and other
expenses incuered by that party in conneetion with Litigating the issue
of whether the goveming body acied in violation of thiz article, unless
the court finds that the position of the public agency was substantially
justified or that special circumstances meke an award of fees and other

expenses unjust,
6.  TheRespondents allege in their written response that the Hardy County

Commisslon was justified in its actions beeause there was not adequate emergency ambulance
service in portions of Hardy County during the time these illegal meetings were being held.
Respondents further allege that the Petitioners are not able to claim the fall amonnt of their bill

inasmuch as the majority of the charges related to the three judge panel, Finally the Respondents

argued during the hearing that the holding in the case of Peters v. County Com'n of Wond
County, 205 W.Va. 481, 519 S.E. 2d 179 (1999), required the Pelitioners to prove that the
Respondents intended to violate the Open Governmental onceedix;gs Act,

7. Respondents’ first argument of substantial justification is without merit. The
County Commission’s duty vnder W.Va, Code §7-154 is to “cause emergency ambulance
service to be made available where such service is not otherwise availeble”. This duty is further
qualified by the fact that a county commission is not required to impose a duty to cause such
service to be provided nnless the commission has the funds availnble to do 50 and the County
Commission is not required to cause such service to be provided beyond a level commensurate
with the amount of funds actually available for such puxpose. The adequacy language the
Respondents selze uponis cn‘ntained within the legislative intent but is not part of'the specific

degeription of duty, Therefore, this Courl will apply the duty as directed — that the Counnty
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Commission shall cause ambulance servics to be mads available whers it is not otherwise
available.

8.  Asthis Court has previously found, the Mathias-Baker Rescue Squad was forced,
as a result of its fraudulent activity and accompanying pennlti and fine, o ceass operations of ifs
rescus squad. The argument Respandents seem to advance is that they were envelapedina
constant state of emergency which would jostify their violations of the OGFA which continued
f§r months beginning in May 2013 and continuing thronghout that summer and early fall,

9,  Thetimeline of events simply does not support this asserfion inasmuch as on
November 20, 20 l'i, it was brought to the attention of the Hardy Coumty Commission that the
Mathias-Baker Rescue Squafi was having financial difficulties and approached the Hardy County
Commission to request funding to remain solvent, The Hardy County Commission voted to
provide the funds in the amount of $300,000.00 to the Mathias-Baker Rescue Squad to keep it in
operation, On Octob.er 9, 2012, the Hardy County Commission held an emergency meeting in
response to the sudden closure of the Mathias-Baker Rescue Squad, Atameeting held on
November 20, 2012, the Hardy County Commission created the Hardy County Emergency
Ambulance Anthority pursuant to W, Va, Code §7-17-4. T¥ial Exchibir D12, March 17, 2014.(
On May 1, 2013, the volunteer squad also called Mathins-Baker ceased to run calls beoause the
creditors of the Mathias Baker Rescne Squad were foreclosing on the collateral, The vote to
purchase the property and the actual purchase ocewrred on June 4, 2013. The imposition of the
special emergency ambulance fee and the second affirmative building vote ocnurréd on Angust
20, 2013. Accordingly, the Hardy County Commission was aware at least as early as November
20, 2011 that there were significant problems with the operation of the Mathias-Baker Rescue

Squad,
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10.  During the pendency of this “emergency”, ambulance service was being provided
to all areas of Hardy County. On May 21, 2013, Greg Greenvvalf, HCEAA. vice-president
appeared before the Hardy Qomiy Commission and advised the commissioners that embulance
service had not been interrupted. Trial Exhibir D204, Merch 17,2014, During the trial of this
matter, HCEAA. President Jerry Moore (who served as president of the HCEAA during the
elleged emergency time period) likewise confirmed that ambulance service remained available in
Hardy County, specifically the question was propounded: “In fact, there has never been a
sensatlon [sie] (cessation) of ambulance service in Hardy County even after Mufhiss Baker
Rescue Squad went under, has it?” Mr. Moore responded “Not to my knowledge.” Jerry Moore
Testimony, Txial Transcript Day 11, p, 105, Ins, 13-16 (March 18,2014). Furthermore, it would
appear that the Mathias-Beker Fire Department hed contacted both the County Commission and
the HCEI'\.A for some financial assistance ﬁ caompleting its state requirements to obtain a license
to operate an BMS service in the Mathias-Baker arca— said requests were ignored, Jerry Moore
Testimony, Trial Transcript Day I1, p, 109, Ine. 16:23 (March 18,2014). Instead the County
Commission, through the HCEAA was in competition to establish an ambulance secvice to
compete with Mathias-Baker Fire Company’s ambulance endeavor. Jerry Maore Testimony,
Trial Transeript Day I¥, p, 109, In. 24 and p. 110 lus, 1-5 (March 18, 2014).

11,  As for the affidavit of sitorney fees submitted by the Petitioners, the Counrt is of
the opinian that these fees are justified in this case, The original petition was ﬁlediNovember' 4,
2013 aud assigned case number 13-C-76. On November 21, 2013, a three judge panel was
assigned to hear the Petition by the West Virginia Supreme Cowrt of Appeals. On December 9,
2013, the Respondents filed a Motion to Bifirrate’ the issues for trial, The matter was scheduled

! This Commt has previously misidentifled the Petitioners as haying filed this motion in the Final Order of August 8,
2014, Sanif designation wag in egor.
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for a three day trial before the threc judge panel which commenced on March 17, 2014, On the
first day of'the trigl, the th:ée-judge penel announced from the bench that it was granting the
Respondents® Motion to Bifircate end directed that the non-impeachment issues be identified ns
a separate civil action (14-C-17). At the conclusion of the proceedings in case ;mmbcr 13-C-76,
the remaining issues in case number 14-C-17 were assigned to the Honorable Andrew N, Frye,
Jr., Senior Status Judge, for decision. Subsequently, Petitioners moved the Court to proceed with
the remaining issues utilizing the testimony and exliiﬁits introduced during the three day trial
'bet’ore the three judge panel. Respondents did not object to this Motien and samt:a was granted
end the decision in this matler was based upon the existing record from ease number 13-C-76
{with the eddition of Petifioners' exhibits 34-46 which were admitted into evidence without
Respondents® objection).

12,  The statute allows for the awerd of fees and expenses ingured by the prevailing
party in litigating a violation of the OGPA. The Respondents complain that the fees charged afe
for both the three-judge pauel pnd for the proceedings nnder the meeting violations, However,
the procedural lustory clearly shows that both the Petitioners and Respondents had to prepare
their individual cases for the entirety of the pefition fnasmmch as the three-judge pancl did not

. direct the bifureation tntil the morning of trial, As further proofof the level of comingled
preparation — the record made before the three judge panel was sufficient ta malke the requisite
determinations needed for the remaining issues in the matter, Additionally, the Respondents did
not object to the Petitioners request to proceed on the evidentiary record made during the telal in
rcsolvjng the remaining issues. Therefore, the Petitioners are not fcréol osed from an award of

attorney fees simply because the same record was utilized in two different decisions.
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13.  Finally, the Respondents argued throughout the hearing that the award of attorney
fees is based wpon a finding by this Couﬁ that the County Commission intenﬁonuliy violated the
OGPA. Respondents extensively referenced the Peters v. County Com’n of Waod County, 205
W.Va. 481,519 8.E. 2d 179 (1999), case as the standard this Court ghould apply _in‘its .
determination of attomey fees. The Court hes reviewed the Peters decision both prior to and

afler the hearing and find absolutely no requirement in Peters that avintention to violats the

OGPA must be shown in oxder for the Petitioners to recover attorney foes, Peters deals with the

OGPA and its relation to attomey-client éﬁvilege. The repeated misrepresentation of the holding
in this decision and its accompanying questioning of witnasses was not well recetved by the
Court, ' |

14,  Otherihan a generalized objection to the Affidavit for Atlorney Fees, the
Respcmda{:ts have made no specific challenges to any charged amount. Therefore the Court does
award unto the Petitioners Iattum'ey feesinthe amouﬁt of $112,000.00.

s Respondenis’ Ma!im:}toAmend and Correct Prior Filing

15. On August Ié, 2014, Respondents filed 8 Motion to Alter or Amend the final
Oxder dated Angust 8, 2014. Within said Motlon was an attachment denoted as Exhibit B which
purported to show the County Commisiox;’s compliance with its own rles for conducting
meetings. However, this document was, in actuelity, a draft of nev ules that bad yetto be
approved by the Hardy County Commissien. In this Court’s Order denying the Mation, tﬁe
Court poinfed ont the error. Subéequeuﬂy, Respondents filed a Motion 10 Amend and Correct

Prior Filing to replace Exhibit B with the correct document,
- 16.  In its Motion, the Respondenis rehash numerous arguments that have already

besn reviewed by the Court and request (hat the corrected exhibit be included in the file.
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17.  ‘The Court will allow the correct exhibit to be inclnded in ths record, but will nat

give the Respondents & second bife at the apple with a detailed response to the Motion,

»  Respondents' Motion fo Join the Capon Valley Bank and Jack Walters, as Trusice aof
the Capon Valley Bank

18, Inits post-trial motions, Respondents have maintained that this matter was flawed

fram the beginning inasmuch as the Petitioners did not join the Capon '.Valley RBank or the

- Trustee under the Deed of Trust securing fhe Baker building, Jack Waltezs, In light of the
Respondents’ repeated call fotjninder of these parties, the Court directed that the Respondents
file a motion to join whomever they desired for the Court to copsider,

19, Rule 19(s) of the West Virginia Rules of Civil Procedure “requires two general
inquiries for joinder of a person who is subject to service of process. First, is his presence
necessary to give complete r;Iief to those already parfies? Second, does he have a claim that, if
be is not joined, will be impaired or will his nonjoinder result in subjecting the exisiing partics to
a substantial risk of mulfiple or inconsistent obligations* Syl. pt, 1 (in part), Wachter v. Dosert,
172 W.Va, 93, 303 8.E,2d 731(1953). Furthermare, it has been held that “[ijt isa
misapplication of Rule 19(a) of tha West Virginia Rules of Civil Procedure tc; add parties who
are neither necessary nor indispensable, who ate not essential for jus; edjudication, and who have
a separata cause of action entirely.” Syl. pt. 2, g@m&g 184 W.Va, 381, 400 S.ﬁ.zd 816
{1990) (overruled on other grovnds by State ex rel Packard v. Parry, 221 W.Va, 526, 655 S.E2d

548 (2007)).
20,  Uponreview of the Motlon to Join, the Conrt finds that the Capou Valley Bank

and Jack Walters are not indispensable parties to the present sction, This Court has already
decided the issues between the Petifioners and Resfondents as they related to the matters raised
in the Complaint. The determination as o whether the Respendents violated the OGP A and
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statutory meeting notice requirements did not require either the Capon Valley Bank or Mr.

Walter's participation in the litigation,
21, While this Court recognizes that the Respondents planned to try to hold a meeting
that complied with the OGPA and reaffirm the purchese of the Baker building, this Court
specifically finds that this option is not viable inasmuch as the original process was so
fundementally and proceduraily flawed that nothing short of sterting the process completely aver
would satisfy the :equiremerits of the OGPA. and the holding in McComas v. Board of Education
ofF;agette County, 197 W.Va, 188,475 S.E,2d 280 (1996). In McComas, the West Virginia
Supreme Comt of Appeals directed the Fayette Connty Board of Bducation to restert the entire
statutorily mandated school consolidation process based upon ons private meeting held between
the superintendent and a quorum of board of education members to discuss the consolidation of
schools one day prior to a public meeting wherein the vote was made to consolidate the schools.
From this single violation of the QGPA, Justica Cleckley, observed that “those facts— '
seriousness of the violation, intent, and possible effects—to be the most important considerations

in fashioning an appropriate remedy and, in this cage, their combination means any corrective

action would have to be of a very significant nature, It may well be that nothing short of starting
McComns, 197 W.Va. at 202,

the entire process over could have provided an adequate cure.®

475 S.E.2d at 294.
22,  Inthe Final Order dated August 8, 2014, this Cour specifically cnmnerated elght

' significant violations of the OGPA — some of which represented singular violations of the
OGPA while others were chronic in natre, The Court will not recount all the violations
previously found by this Court, suffice it to say, the violations found were far more serious and

chronic than the single violetion noted in MeComas. Therefore, the Respondents® contention
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that semehow merely condt}cﬁng & legal meeting and voling to confirm the building purchase
and the enactment of a fee shows that the Respondents have yet to comprehend that the pattern
of behavior that the Respondents engaged in priorto the purchase of the byilding and the
enactment of the fee were serious violations of the OGPA and the stattory requirements of

W.Vg, Code §7-1-2 and same cannot be easily dismissed or perfunciorily affirmed by & simple

vots, r

23.  As forthe involvement of the Capon Valley Bank and Mr, Walters, the
Respondents’ violations of tha OGPA and their nonconformity with W, Va. Code §7-1-2 were
matters between the Respondents’ and the citizens of Hardy County (a3 were advanced by the
Petitioniers). The Respondents’ insistence that the Petitioners conld not litigate the issue without
joining these parties is without menit, Peltioners were able to litigate the entire issue without
gither pﬁrty being joined. It is not, and should not, be up to citizens to litigate issnes that exist
between the Respemdents, Capon Valley Bank, and Mr. Walters. Respondents heve bad the
option and opportunity to join these parties from the inception of the Litigation and have chosen

‘nottodo so. ' '

24,  The Court would also note that the Capan Valley Bank was cerfainly on notice of
all issues existing befween the parties and did not seek intervene in the matter either. In fact, the
Court would note that the CEO of Capon Valley Bank, A]gn Brill, was a witness called by the
Petitioners and testified under cross-exemination that the Banle “did not want the baok’s name
involved ...” and *“didn’t want the bank’s name tied to it [the lawsuit] in any way, shape, or
form". Alan Brill Testimony, Trial Transeript Day X1, p. 73, Ins 33-24, p, 74, Ins.4-5, (March 18,

2014).
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25.  Accordingly, this Court finds that the Capon Valley Bank and Mr, Walters were
not indispensable parties to the litigation, never sought to intervéna in.this matter, and have
separate canses of action entirely from the violations ofthe OGPA and the lack of notice under
W.Va, Code §7-1-2 which were the issues litigated between the Petitioners and Respondents,

s Motion of Wendy Miller fo Withdrmw ns Pavly Pefifioner
26.  The Motion of Petitioner Wendy Miller to withdraw as a Petitioner in this matter

is GRANTED.

e Petitioners’ Motion for Injunciive Relief

27.  The Petitioners have requested that a parmanent injunction issue to prevent the
Respondents from re-establishing the special cmcrgcncy; ambulance fee. The Respondents have
opposed this Morion. _

28.  The Respondenis have asserted that the fee is necessary under W.Va. Code §7-15-
4 inasmnch as the Réspondents are required to provide adequate ambulance service to everyone
in Hardy County. Respondents have alleged that the onrrent situation in the county is not
adequate, 8s testified to by Greg Greenwalt, President of the HCEAA. The Court would note for
the record that Mr. Greenwalt is serving on the HCEAA s a Hardy éounty Commission
appointes and has no experienca in emergency services beyond what he has gained in his time as
a HCBAA member from 2012 to the present. Mr, Greenwalt testified that two volunteer
ambulance services cover the eastern portion of Hardy County ~ namely Wardensville Rescue
Squad and Mathias Baker Volunteer Fire Depariment. These fwo embulance agencies are boﬂ;
in service and licensed by the State of West Virginia to provide ambulance service, Between
these two agencies there are five ambulances operable to cover the eastern portion of the county.

These services also bave mutual aid agreements 1o essist in providing coverage, Mr, Greenwalt
Page 11 o0f21
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was not able to provide more information sbout these services hecause neither group provides
information to the HCBAA,

28, Conversely, Mr. Greenwalt testified that the HCEAA has 2-3 paramedics in its
employ, owns two ambulances that it does not xun on emergency calls, and has yet to begin
providing any training to certify additional drivers or emergency medical technioians (EMTs),
Currently any training inftiatives have been spearheaded by either Wardensville or Fraley's
Ambulance Service (the entity that serves the western portion of the county). As for the Baker
Buildiag, it currently serves as the duty station for one paramedic on a shifl, served &s a garage
for the two ambulances when not on loan 16 other ambulance agencies, and also houses the twa
chase vehicles that are available for the paramedic on duty to use,

30.  Mr. Greenwalt likewise presented a projected budget for the HCEAA which was
prepared on March 12, 2014 which showed the proposed distribution of the special emergency
ambnlance service fee should same be made available to the HCEAA, 1t would appesrthat fora
total budget of $928,500,00, the HCEAA would only be able to employ thres or passibly four
paramedics and a directar; would not hire EMTs or drivers; wonld not run its own ambulances;
and would spend $75,000.00 on utilities at the Baker Building. The proposed budget also
indicates that the HCEAA intended to compensate the volunteer sescue squads ot a rate of
$100.00 per call, However, $708,500.00 of the emergency ambulance service fee was budgeted

 solely to the HCEAA for its personne] and overhead at the Baker Building.

31,  This issue of “adeguate” emergency ambulance service has been put forward by
the Respondents on a numbey, of fronts; however, this Court finds that the Respondents® reliance

on the legislative section's preamble to be misplaced in the face of a clear directive outlining

what the county comumission acfually has a duty to provide. W,Va. Code §7-15-4 states thata
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countf commission “shall cause emergency ambulance serviceto he made' available to all the
residents of the county wheze such service Is not otherwise aveilable”. The duty is fucther
qualified under this section to state that the “article shall not be construed in such manner as to
impose a duty to cause such emergency ambulance service to be provided unless; the commission
shall make an affirmative determination that there are fands available therefor by inclusion of'a
projected expenditura for such purpose in the current lavy estimate.” If the funds are available
then the “commission shall nof be under a duty to canse such gervicé tobe ﬁmridcd beyonda |
level commensurate with the amount of funds gotually available for such purpose.™
32, The Respondents® adequacy argument is not well taken, This Court is safisfied
{from the testimony that the three ambulance services in Hardy County — Werdensville, Mathias-
| Baker Fire Depmmen;, and fraley?s are fully licensed providers by the State of West Virginia,,
The Court has reviewed the requirements for licensure from the West Virginia Department of
Health and Human Services Burean of Public Health Office ufEﬁugwcy Medical Services as
| contained in 'W.Va; CSR §64-48-4 and talces judicial notice that these ambulance services are
subject o State oversight and inspection regarding numerous issues which impact the quality of
-service the ambulance companies provide. S;;_eciﬁcnlly, the Court wonld note that W.Va, CSR
§64-48-4,17 requires the folloﬁng with respect to ambulance response:
Availubﬂity‘. — EMS sagencies shall ensure that servics for
which they are licensed iz avallable to the public or population
served within their regular operating ares on a twenty-four (24)

hour continuous basis either by providing the service
themselves or by written agreement with another licensed EMS

agency.
Therefore, it would eppenr that the Respondents’ complainis regarding the inadequacy of

response of these volumteer units would be hetter dirested towards the licensing agency for a

thorough invastigaﬁén rather than to this Court in Rcspun_dcnts’ motions. The Office of
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Emergency Services Is far more qualified than the Cireuit Court of Hardy County to make
determinations on the appropriateness and adequacy of ambulance service —if the Office of
Emergency Services has granted a license to these agencies then the Court has no reason to
believe that they are not in complisnce with W.Va. CSR. §64-48-4, et seq,

33,  Ioasmuch g5 Mr, Gresnwal{ {estified that hoth volunieer ambulance pmviders‘ on
the eastem side of Hardy Coﬁnty — Wardensville and Mathizs-Baker Fire Department - are
licensed by the State of West Virginia and in service, the Court finds no reason to declare the
rescue Equad’s response to be inadequate and finds it rather disturbing that the HCEAA has such
anegative view of the volunteers who are providing ambulance service in Hardy County.

34.  This Counrt recopnizes that “[tjhe county court is a corporation created by statuts,
and possessed only of such powers as are expressly conferred by the Constitution and
Legislature, together with such as are reasonably and necessarily implied in the full and proper
exercise of the powers so expressly given, It can do anly such things ag are authorized by law,
and in the mode prescribed.” Syl pt. 3, Mﬂgﬁ@;ﬂ&g&dw@m 85 W.Va.
359, 101 SE, 721 (1920). Having dispensed with the adequacy ergument and with the
referenced legal backdrop, it is important to brek down what is ncm;ally statutorily required Af
the Hardy County Commission. The plain langusge of W.Va. Code §7-15-4 requires the county
comrnission to canse emergency ambulance service to be made available to all the residents of
ihe county where such s;rvice is not otherwise aveilnble, By testimony from Respondents’ _'
witness Greenwalt, it is clear that state-licensed ambulance service is presently available

throughout Hardy Counly, Thersfors, under the statute, the Hardy County Commission is not

presently required to do anything with fespect to amhulance service.
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35. Intheevent fhat ambulence service was not “otherwise available” to all residents
of Hardy County, the Hardy Cotnty Commisslon is enly obligated to provide ambulence service
if it males an affirmative determination that there are funds available in the levy estimate for that
servics but the Hardy Coumty Commission is not obligated 1o provide emergency ambulance
service beyond a leve] commensiwate with the finds actually avaflable for such purpose.

36.  Areview ofthe levy estimates and projected budget for the Hardy County
Commission in fiscal year 2012-2013 indicateq that $9,000 was budgeted for the Ambulance
Authority. Fiscal year 20132014 indicates that $6,935.00 was set aside for the HCEAA, Fiscal
year 2014-2015 makes absolnté;ly no mention of HCEAA funding which might be available from
the county. Peritioners’ Exhibif 1-3 (September 25, 2014). '

37,  Having found that threa licensed ambulance services are providing emergency
ambulance service for Hardy County, the Cowrt ﬂndé that there exists no affirmative duty nnder
W:Va. Code §7-15-4 for the Hardy Conuty Cemmission to establish its own ambulance service
to compete with the efforts already in place. Furthermore, the Court would find that the budget
ofthe Hardy County Commission for the prior three fiscal years have allotted only $15,535.00 to
the HCEAA. Under the statute—there is no duty for the Hardy County Commission to provide
ambulance servics in excess of the budgeted amount,

38.  Asfor the correlation between W.Va. Code §7-15-4 and §7-15-17, this Court,
having found that the Hardy County Commission has no duty to provide ambulence service
inasmuch as same is available, does likewise ﬁn& that the imposition of a special emergency
ambulance service fee cannot not he allowed. The power to impose the fee in W.Va, Code §7-
15-17 is dexived from the duty to provide ambulance service in W.Va, Code §7-15-4. Inasmuch

as emergency ambulance servies is otherwise available throughout Hardy County, any
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imposition of a specjal emergency ambulance fee by Hardy County Commission is an improper
use of the power delegated to the Hardy County Commission in W.Va, Coda §7-15-4,

39, Finally, upon review of the proposed budget of the HCEAA dated March 12,
2014, it would appear that this budget includes expenses fbr maintenance and upkeep at the
Baker Building. However, from the trial testimony, itis apparent that the Baker Building will be
wtilized for dinners, ﬁmdmisém, weddings, anniversaties, a polling place, and a potential location
for the Baker libravy. J. Michael Teats Testimony, Trial Transcript Day I, p. 130,1n, 24, p, 131,
Ins, 1-10 (March 19, 2014). These uses of the Baker Building while the maintenance, insurancs,
and upkeep are proposed to be paid out of the special emergency ambulance fee, constitute A use
of fes funds which violates the limited nses for fes fnds under W.Va. Code §7-15-17 inasmuch
ag these uses of the building are not "I}roviding emergency amhulance service to the residents of
tha county™. Id. In light of these anticipared nses, th fee appeara to be a tax which has not been
approved by Hardy County voters, ‘

& Re-payment é}“ County Funds
40.  This Court has previously voided both the purchase of the Baker Building and the

ﬁrdimnce as aresult of vi olations ofike OGFA and W.Va. Code §7-1-2. While the fees kave
been substantinlly refunded to those individuals who paid, the coffers of Hardy County — and
more specifically the Courthonse improvement fund - are still short $1,130,000.00.

41,  Tuming to the issue pf repayment, it would appear that inasmuch as the Hardy
County Commissioners who approved the purchase of the building did so at a meeting of the
Hardy County Commission Whercin they lacked jurisdiction based upon a failure of statutory

notice, then the individual commissjoners who voted to approve the purchase, namely individual
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Respondents Teets and Kepﬁnger. are lible to Hardy County for the funds improperly
expended,

42,  Ina priordecision dealing with personal Hability of county commissioners for
unlawfiil expenditures, the West Virginia Supreme Court of appeals held that “[tJhe memibers of
a county court who participate in making such unlawful allowanoes..,are individually liable
therefor, jointly and severally. Syl, pt, 2, County Ct. of Tyler County v. Duty, W.W.Va. 17,87
S.E. 256 (1915). In the Duty caée, the county commissioners approved numerous payments that
they were not anthorized to make. Finding a lack of jurisdiction to make these payments, the
court directed repayment réasoniﬁg that “[ijt is nio dafense to the action that the parties to the
unlawhil payment may have been mistaken as to the law, and may have acted without any
corrupt design. Thefr linbility does not depend upon a criminal infent, but rests npon lack of
jurisdiction, or want of express authority in law, to make the payments. Ignorance of the law
does not excuse,” Duty, 17 W.Va. at 78, 87 8.E. at 257,

43,  Inthis case, Commissioners Teets and Keplinger voted to purchase the Baker
‘Bm‘lding at & meeting that was improperly noticed, The lack of proper notice was not merely a
violation of the OGPA, but also a violation of W.Va, Code §7-1-2, The case law is clear that the
requirements of W.Va, Code §7-1-2 are jusisdictionsl. The jurisdictional defect committed roade
the expenditure of funds unlawful. Accordingly, the imposition of jo}nt and several liability
upon the members voting in the affirmative for this unlawful expenditure is appropriate.

44,  The entry of a judgment against R&sponldents Teets and Keplinger and in favor of

the Respondent Hardy County Commission crentes a conflict situation as this case proceeds

forward to judgment exccution, This Court has been somewhat coneerned given the tenor of the

Respondents” ﬁlin;,gs that Respondents Teets and Keplinger view their pexsonal interests in this
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matter as one in the same as Respondent Hardy Counly Commission. This Court specifically
references the lengthy emotional argunient contained in tho Reply fo Respanse of Petitioners ro
Hardy County Commission s Motion 1o Alter or Amend the Final Order, whereln Respondents’
counse] requested that this Coust “reprimand the Petitloners and specifically counsel, J. David
Judy, IIT for this public disrespect, which is not necessary , .. and completely ont of place in the
legal setting™ and admonishing this CD;th that “[a} lawyer should demonstrate respect for the
legel system and for those who serve it, including judges, other lawyers, and public officials.”
Reply, p. 5 (August 21, 2014). This Court would note that it has observed no disrespectfil
argoment from the Petitioners which would warrant any soﬂ of edmonishment. The Court does
note that Respondents’ counsel would be well-served to follow her own good advice in showing
respect to the Court inasmuch as (wo paragraphs later, Ms, Cohea seolds the Cowrt becanse:
“[t]he draconian language in the Final Order perpetuates this negstive view of Commissioners,
which is not warmanted and shovld be altered and amended ..., Reply, p. 6 (August 21, 2014),

45,  The Cowurt finds no need to revisit its use of established case law, regardless of
when the case was deci_dad.

46, The Courtis further troubled after n review of Ms. Cohee's itemized statement of
lepal services wherein it would appesr that she routinely discussed case strategy and information
with only Respondent Commissioners Teets and Keplinger and fuiled to includs Commissioner
Wade® in any meeting about the case” until August 19, 2014 ~9 days after the entry of this

Court's Final Order.
47, With this backdrap, it does appear that the interests of the Hardy County

Commission, a3 an institution, are in need of representation — particularly as it relates to the

2Thz Cours would note that It appears Counsel spent time calllng members of the bar 1egarding the appolntment of *
this Senior Status Judpge s well a3 communiceting with a logal lepal propaostieator.
3 The billing cycles ¢ntered into evidence date from May 13, 2014 to August 29, 2014,
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immediate appeal of this mstter wherein Respondent Commissioners are attempting 1o have the
judgment rendered against them in favor of Co-Respondent Hardy County Commission ©
overtumed, ]
@ ﬁaspondent ’.s'MoﬁonﬁrSS"ay

48. Subsequent to tbc issuance of th:s Court’s ruling from the bench, Respondents
fileda Monon for Stay of the August 8, 2014 Final Order, the August 29, 2014 Order Granting
Temporary Ijunction, and the present Order which granted a judgment against Respondents
Teets and Keplinger. The Court has reviewed the Response and Reply, |

49,  The Court is extremely troubled by what eppears to be an effort by Commissioner
Teets to dispose of his parsénal assets in anticipation of an adverse raling. Whilethe statns of
these transfers will be litigated aﬁother day, itis obvions that these Jand transfers, much like this

. éntir episode in Hardy County history, quite simply stink, |

50,  Furthermore, Commissioners Te;f.t: and Keplinger have demohstrated 1o this
Court that they are not inclined to follow the Orders of this Cout, Specxﬁcally, the
Commissioners refused to 1ssue the refunds as directed in the August 8, 2014 Order, same only
issuing after this Court"s Show Cause Order eatered on August 29, 2014.

51,  "This Court will not stay its August 8, 2014 or August 29, 2014 Order, The Court
will stay the execution of the judgment for 60 days and will consider an extension of same on the
basis of a good faith effort being mede by said judpment debtors to secure repayment éf the debt

either through their performance bonds or through other meritorious means. Any extension of

the stay will require bond to be posted,

ACCORDINGLY, it is hereby ORDERED:
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1. The Cout declines to hold Respondents in Contémpt for their delayed issuance of
the refund checks.

2, ThePetitioners’ Motion for dfforney Fees is GRANTED, Judgment is rendered
in favor of the Petitioners and against the Havdy County Commission for attorney fees in this
matter in the amount of One Hundred Twelve Thouzsand Dollars ($112,000.00), plus interest ata
sate of 7% per anmum, The Hardy County Commission is hereby directed to pay this sum |
directly to counse] for the Petitioners, J, David Jndy, I, Attorney at Law,

3. Respondents’ Motion to Amend and Correer Prior Filing is GRANTED to allow
the correction of record and DENIED with respect to matters previously decided.

4,  Respondenis’ Motion to Join the Capon Valley Bm'rk and Jack Walters, as Trustee
of the Capon Vailey Bank is DENIED,

5, Motion of Wendy Miller to Withdraw as Fariy fefitioner is GRANTED,

6.  Petitioners’ Motion for Injunctive Relief is GRANTED. The injunction shall

remnin In place regarding the ordinance unless and until ambulance service is not otherwise

available to all residents of Hardy County..
7.  Judgment is rendered against J. Michael Teets and William I. R. Keplinger,

jointly dnd severally, and in favor of the Hardy County Commission in the amount of One
Million, One Bundred Thirty Thousand Dollard (51, 1l30,000.00) plus interest at a rate of seven
percent (7%) per anoum,

' 8. J. Michzel Teets and William J.R. Keplinger ere further Ordered not to dispose of
or transfer any assets until the judgment is satisfied in full. The bonding company for
Commissioner Teets and Keia]inger shell ba notified of the judgment rendered against the

Commissloners.
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9,  Inlightof the conflict now existing between the Respondents and their Counsel,
the Court divects the Hardy County Prosecuting Aftorney, Luncas See, to perform his duty and
protect the interest of the Hardy County Commission in this and any futurs proceedings

. vegarding this matter,

10.  Respondents Teets and Keplingers’ Mation for Stay is GRANTED, in part, and
DENIED, in part, A stay of execution on the judgment will issue as hereinbefors authorized,
All prior Orders will remain in fisll force and effect,

11. Obj écﬁons to any adverse rulings of this Court are SAVED.

12,  The Cirenit Clerk shall provide a copy of this Order to all Counsel of Record, to

Lucas See, and to the bonding company for the County Commission, The Cireuit Clerk shall
likewise provide an attest capy of this Order to the Clerk of the Hardy County Commission for
entry into the Police and Fiscal Order Book.

.13, Nothing remaining to be done in this metter, it shall be removed from the docket

and placed among the actions ended.

L ‘
ENTERED this/Q day of October 2014.
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