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1"1.. 
INTBE ClRClJIT COURT OF HARDY COUNTY. WEST~if::JIt 

WEND'f J. MILL£R~ JOllN A. &l.MORE, CLERK 
B. WAmE THOMPSON, OVID Nl!:~D and 

$-=-» rBONNlEL.DAGGER'l'Y, -
VI. elva ACTION NO; 13-C-76 

JUDGE FOX, JUDGE STONE,:and 
JUDG~ STEPTOE 

J. MICHA1l:L TEETS; COMMISSIONER; 
WD.L1AM Eo KEl"LINGi~ .m., COMMISSlOlS:ER; and 
TBEBAImY COUNTY COMMlSSION, 

ReslJondcnts. 

li'lNAL OlID:ER DENYING PE'rmON FOR REMO'VAL 

The three judges assigned to sit as a panel In this matter. l:Icmorable Fred L. Fox, ~. 

HonQrable Thomas W. Steptoe. Jr.! 8nd Honorable Robert B. Stone~ conducted a full evldenlUay 

hearing on March 17. 18~ and 19,2014, upon the Petition for Removal of J. Micbael Teets and 
, ' 

Willifml J. Keplinger, Jr., from the County Commission of Hardy County. Petitioners were 

represented by J. David Judy, ill. Re5Jlondents, were represented by Bridget M. Cohee and 

Amber M. Moore and Steptoe &. Johnson PU.C. This tribtlllBl, having considered all of the 

testimony and exhibits. and having given the Petitioners a full opportunity to ptesent all of their 

evidence, without limitatioDJ and hearing the" arguments ofthe parties. h~reby makes its findings 

ofmet and conclusions Qf law: 

FlNDINGS OF FACT 

I. Petitioners initiated this aotion on November 4. 2013. by filing a "Petition to 
InvalidateJ Nullify, and Vacate the 'Speoial Emetgency Ambulance Service Fee Ordinance,' The 

Ambulance Fee rmplemcnte~ by OrcHnan~e in Hardy County~ West Virginia, and to Vacate and 
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Nullify the FurChase ofthe Building by the Hru:dy County Commission in Baker, west VIrginia" 

C'Petition to Vacate") and the '~etition for Removal of J. Michael Teets and William E. 

Keplinger, Jr., frOIIl the Collllty Commission of Hardy County~ West Virginia" ("Petition for 

Removal"). 

2. The Petition to Vacate. filed pursuant to West Virginia Code § 6-9A-3, has been 

bifurcated. and those issues are deferred to the Circuit Court. 

3. The Mathias-Baker area ofHardy County, West Virginia was previously provided 

adequate ambulance service by a 501(c) orga~ization, the Mathias-Baker Volunteer Emergency 

S~ Inc. (also referred to as the Mathias-Baker Rescue Squad (''MBRS'') throughout the: 

record). 

4. As a result of improperly submitting claims for payment to Medicare and 

Medicaid, MBRS becmne unable to provide consistent service atter being fmed for these actions. 

It was also required to abide by a Corporate lntegrity Agreementt dated October 11~ 2011. 

5. Faced with a request by MBRS for emergency funding or th.e prospect of closing 

its doors, the Hardy County Commission (the ClCo'Unty Commission") gave the l\1BRS 

$300,000.00 during its December·20. 2011. regular meeting,to continue to provide ambulance 

service to the Mathias·Baker ar~a. "this :funding kept Ill1lbulance servIce opera.tions going for 

some time, but the County Commission.also recognized the need for a contingenay plan. 

6. The County Commission consideted "Various options in maintaining emergency 

ambulance service" including ccmtracting with a pnvate company. An ¢$t1rnate fitnn one such 

private compmy detailed e;l(penses in excess of the $300,000.00 given to MBRS, and the 

Commission would 'ha'Vc been requited to provide two ambulances and a building to the private 

provider. 
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7. In November 2012. the County Commission voted to create the Hardy County 

Emergency Ambulance Authority ("HC~AA'~ to coordinate adequate ambulance services for 

the residents ofHsrdy County. 

8. On April 16. 2013, during a regular meeting, the County Commission was 

informed that MBRS would be uuable to continue to provide aml;Sulanc6 selVice and would bo 

closing its doors on May 1.2013. 

9. The County Commission was also informed that the building and equipment that 

had been in use to serve the Mathias-:Baker area by MBRS w6te to be available pursuant to 

foreclosure and repossession by Capon Valley Bank. 

10. In order to address the immediate need to meet its duty to provide adequate 

emergency ambulance service to residents of the County. the County Comtnission ptOvided 

ftmding ro the HCEAA. 

n. The HCBAA, in turn. purchased two ambulances and a chase unit for 

$120,000.00, and it was reimbursed $SO.OOI'>.OO from It state grant. 

12. At a regular meeting ofthe County COmmission, the BCEAA was also ghlen the 

authority to bid at auction on the building in Baker, West Virginia (the "naker Building") at the 

foreclosure sale on June 4. 2013. This building was previously used by the MBRS to provide 

emergency ambulance service. . 

- 13. Following the HCEANs commitment to purcbase the Baker Building at auction 

as the prevailing bilj in a rigorous bidding competition, the County Commission scheduled and 

noticed two public hearings to discuss the implementation of a special emergency ambulance fee 

to support the fIC~. 
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14. The purchase of the building and implementation of the fee were initially mot 

with resistance by the public. rfhl.lS~ on July 16, 2013, at a regularly scheduled meeting of the 

County Commission. a motion was made to not consummate purchase ofthe building and to not 

enact the fee. It passed by a vote of2-1. 

15. On August 2, 2013, those in· attendance at a regular meeting of the County 

Commission and directly affected by the failure lq provide adequate ambulance service to the 

MatltiasuBaker area of iht:! county. organized and made a presentatiori !Uld argument that it was 

Indeed the duty of the County eoimrussion to take action. The residents also requested that the 

County Commission reconsider t~e July 16, 2013, vote: 

16. 	 Accordingly, a motion was made to go forward and to finalizt;l tl1e·purchase ofthe 
, 

Baker Bnilding and to enact the ordinance assessing the special emergency ambulance service 

fee. The Dl()~on passed with a vote of 2~1. and the Order of Adoption of th~ ordinanco was 

signed on August :Z.O, 2013. 

17. The Petition for R.emoval alleges that processes leading to the purchase of the 

Baker Building and the passage of the speoial emergency ambulance service fee ordinance to 

support the HCEAA violated West Virginia Code § 6-(j~1 such that Commissioners Teets and 

Keplinger must be removed from their positions as county commlssloners. 

CONCLUSIONS OF LAW 

18. West Virginia Code § 6-6w1(a) provides that 

[aJpy person. bolding any county. sehaol district or municipal office, ••• 
may be removed ftOttl sucb office in the manner provided in tbis section 
:for official misconduct. malfeasance in Office, incompetence~ neglect of 
duty or grO$$ inunol'~ity Or ·for any of the causes or On any of the 
grounds provided by any other statute. 
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19. "RemovaIofsuch officers) however. is a drastic remedy and statutoI}' provisions 

prescribing the grounds for removal are strictly construed." Syl. PI. 2. In re Election COnJest 

lJetwerm Moore (md Powell, 200 W. Va. 33S~489 S.E.2d 492 (1997). "Ta warrant removal ofan 
'. 

official pumant to Code 1931, 6u 6..7, clear and convincing evidence must be adduced to meet 

the statutory requirement of satisfactory proof." SyL Pt. ~ Georgii 'V. Godby, 174 W. Va. 313, 

325 S.E.2d 102 (1984) (interiial quotations and oitation omitted). 

20. West Virginia Code § 6-6-1 provides that 

[t]he term 'neglect of duty; or the lerm 'official misconduct,' as used in 
this article. shall include the willful waste ofpublic funds by any officer 
01' officers, or ilia appointment by him or them of an incompetent or 
disqualified person to- any office or position and the retentfun of such 
.person in office, or in the position to whioh he was appomted, afteJ: sucb 
inco.m.petenay or disCjllalification is made to appear, when it is in the 
power ofsuoh offioer to remove such incompetent or disqualified person. 

2l. Malfeasance in office has been defined as "doing an sct which is positively 

unIawfill or wrongtuL" Daughertyv. Ellis, 142 W. Va. 340,357.97 S.E.2d 33,42 (1957). "To 

establish malfeasance in office it :i$ not necessary to show a specific intent to defraud. or that the 

act is criminal or corrupt in character," ld at 357·58, 97 S.E.2d at 42·43 (citation omitted). In 

other words, 

malfeasance is the doing ofan act which an officer bad no legal right to 
do at all and that when an ·officer, through ignotanQe, inattention, or 
malice. does that whioh he has no legal right 10 do at all, or acts without 
any authority whatsoever, or ~ceeds. ignores. Dr abuses his powers, he 
is guilty ofmalfeasance. 

ld at 358, 97 S.E.2d at 43 (citation omitted). 

22. "The tenn 'incompetence,' as used in this article, shall include the wasting or 

misappropriation ofpubUc f\mds by any offioer, habitual dnmketmess, habitual addiction to the 
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use ofnarcotic drugs, adultery, neglect of duty. or gross immoraltty, on the part ofany offi<:er." 

W. Va. Cede § G·6~1. 

23. "Misconduct in office is any wilful unlawful behavior by a public officer in 

relation to th6 duties oflds office." Layne v. Hayes. 141 W. Va. 289,2970 98,90 S.E.2d 270~ 275 

(1955), 

24. There are five p~ary grounds upon which Petitioners'rely in arguing that 

Respondents Teets and KepHnger should be removed from office. Each ground will be 

disCUSsed in turn. 

PurcDssc ofthe Baker llm1ding 

~. Petitioners claim that the purchase of the Baker Building constituted an 

unnecessary use of taxpayer II1oney. Petitioners note that a. station house was available for.use 

by the HCBAA. Additionally, Petitioners claim that,the Mathias-Baker Volunteer Fire Company 

was atteJllptfng tQ obtain Ucensing to operate an emergency ambulanc~ service. but the Cotlt11y 

Commission declined to assist that entity with i~ licensing endeavors lind. instead, elected to go 

into competition with the Mathias-Baker Volunteer Flre Company. 

26-. This tribunal flnds tbat these aations do not amount to official misconduct, 

malfeasance in officct incompetenoe, neglect of dllty, or gross immoralIty. li\e CO\1nty 

Commission considered various options prior to deciding to purchase the Baker Building. After 

weighing the options, the County CommIssion decided that the Baker Building was the best 

optlon for the County. Notably, ~e Baker Building was constructed specifically for housing an 

ambulance service. whereas the other building. aVailable for use would need extensive 

teIlovalions to prepare it to lawfully house an EIIIlbuIance service. Additionally. the County 

Commission's putchase of "!;he Baker Building put it in the talq1ayers' hands: the building has 
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rooms available for parties or other commumty functions, and it currently is used as a poning 

station. The building is centrally located and ideal for responding to emergencies throughout the 

cOuniy, and pursuing other options would have nonetheless requirt:d the el'penditure of money 
\ 

without guarantees of future use or availability of borb a building and equipment Finally, the 

County Commission's purchase otthe building ensures that H'srdy County residents do not flnd 

themselves in a situation similar to the one necessitating the purchase of tbe building and 

creation of the HCEAA In the :first instance. Specifically, the Baker Building ~annot noW be 

leveraged and Sllbject to foreclosure. 1n sum, the County COnmUssion considered '9anous 

options to bring adequate and consistent emergency ambulanoe service baok: to Hardy County 

residents and ultimately concluded that purchasing the Baker Buil(ling was in the County's best 

interest. The fact that citizens may d~agree with this decision does not warrant removing 

CoJDIIdssioners Teets and Keplinger from office. 

Enaebnent of the Speciai EnIerienc:y Alnblllanee Sewice Fee Ol"dil1an~e alild 
Illlplementation ofthe Fee 

'l1. PetitiDners take issue with the enactment of the "Special Emergency Ambulance 

Service Fee Otdinance" and implementation ofthe fec-pursuant to that ordinance. 

28. West Virginia Code § 7-15-17 specifically authorizes a county commission to, 

"by ordinanQe, ~pose upon and collect from the userll of ellle).'~ency ambulalIce service ~Ithin 

the counf;y a speciiJ1 service fee." . 

. 29. Petitioners may QislIgl'ee with the Implementation of the fee and ordinance. but 

Respondents TQcts and.Keplinger, and the County Co.truniasion ill. general, were authorized by 

statute to enact the challenged ordinance aDd fee. Petitioners' disagreement wIth the enaetlnent 
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does not render Commissioners Teets and KepUngers actions unlawful, nor does it wanant their 

removal frOUl the County Commission. 

OwnershiP ofHighlands Bankshares.lnc. Stoelt 

30. Petitioners argue that Commissioner Teets should !lot have participated in voting 

to e1Cp~d funds to pay offmortgages that would benefit Capon Valley Bank. which is ~wned by 

Highlands Banksbares, Inc., because Commissioner Teets owns 6,672 shares in Highlands 

Bankshares, Inc. These shares amount to approximately a 0.5% interest in Highlands 

Banksbares. Inc. 

31. Our CoUIt has held thaT, 

(w]blle charges for the removal ofa public officer need not be set out in 
the strict f()Im of an indictnlent. they should be sufficiently explicit to 
gi'Ve the defendant notice ofwhat he is required to answer and to enable 
him to make due preparation to contest and disprove the particular act or 
acts constitutlng the: alleged offense ¢barged against him. 

811. Pt, 2. wySOngv. WaltIen. l20 W. Va. 122, 52 S.E.2d 392 (1938). 

32. "The requirement of Code.. 6r6-7, that the charges prefeaed against an officer 

'shall be reduced to writing and entered of l'flcord' are mandatory, and compliaD.e$ therewith is 

necelJSary to give the cQ\lrtjurIsdfctiQn of tile proceeding." Swim v. /;€1ebeJ', 143 W. Va. 782, 

787. lOS S.B.2d 136, 139 (1953) (internal quQtat;ions and citation omitted). 

33. This Court first notes that Petitioners failed to plead conflict of interest. At no 

time did they mo-ve to amend their Petition to include any charges of a conflict of interest. As 

such, mls Court has no jurisdiction 10 consider this issue. 

34. In the-interest of judicial ec.onomy, however, this Court finds no conflict of 

interest under these facts in any event. First. West Virginia Code § 7.1.58 provIdes that "[e]ach 

county' commissioner present during any C01Jl1ty commission meeting when any question is put 
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shall vote unless he is Immediately and particularly interested therein. • .• The disquallfYblg 

interest must be such as affects the member directly. and not one of a class/' Here. 

Commissioner Teets is a stockholder in a class ofstockholders.. Thus. even assuming that stock 

ownership in a b.olding company that OWns a bank attempting to foreclose on a building could be 

a disqualifYing interest. the interest does not afiect him directly. 

35. Additionally. 

[PJublic officials ••• may not vote on ~ matter: (A) In which mey. an 
immediate family member, or a business with which they or an 
immediate famUy member is a~socfated have a fmai1cial interest 
Business with which they are associated means 2 business of which the 
person or an immediate famil)' member is a directol'. officer. owner, 
employee. compensated agent. or holder of stock which constitutes five 
Percent or more ofthe total outstanding stocks ofany class. 

W. Va. Code § 6B-2-5GXI)(A). Here, Commissioner Teets owns less than 5% of the 
, 

outstanding stock of Highlands Bankshares. Ino. In tact. he owns less than a 1% interest 

AccordinglY7 Conltnissioner Te~ts's voting on matters tenuously involving Highland 

Bankshares, Inc. does not amount to a conflict ofintereat necessItating remo"Val. 

Failure to Solicit Competitive Bids 

36. Petitioners argue that Commissioners Teets and Keplinger knowingly and 

intentionally failed to obtaip. competitive bids for the ambulanCe equipment purchased by the 

HCEAA. Petitioners claim that this conduct mnounts to malfeasance and official nllsconduct. 

31. The Emergency Ambulance Service Act mandates that "[a] pUl'chase of or 

contract for all supplies. eq1.1lpment and materials and a contl1lct for the construction of facilities 

by any authority. when me expenditure requiroo e"ceeds the sum of ten thousand dollarS. shall 
" . 

be based on competitive sealed bids;' W. Va. Code § 7-15-16. 
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38. As set forth above~ official Illisoonduct is defined as the wilful waste of public 

filnds. Malfeasance is defined as doing an act that is positively wiJawiiIl. 

39. During testimony ~n this issue, Gregory L. Ely, Rat4y County Clerk, testified that 

he was.d by members of the HCEAA if it eouId purchase the three vehicles at issue without 

obtaining sealed. competitive bids. Mr. Ely called the State Auditor~s Office for advice. He was. . 

informed that the HCEAA (lould ·purchase these vehicles because of the C.tn.ergency situation 

created by the lack ofambulanoe s~ice·and because the vehicles were ii:t foreclosure. 

40, Failing to solicit cOIllpetitive bids does not amO'ullt to official misconduct or 

malfeasance in thi$ instance. Commissioners Teets and Keplinger did not willi.lllY waste public 

fimds by pUrchasing the vehicles at foreclosure. TheSe vehicles were needed to maintain 

,adequate ambulance servIce in Hardy County. Moreovert their actions do nOl constitute 

malfeasance as the act was not i'positively I.mla:wful" due to the advice received from tl1e State 

Auditor's Of!iqe. Accordinglyt those actions do not mandate removal tfom office. 

li'aiInre to Properlv Notice Meetings 

41. :Petitioners cite to ~ous meeting agendas and minutes in arguIng that issues 

conceming thl:l purchase of· the Baker Building aM implementation of the ambulance fee were 

not properly noticed. 

42. lOOs6 issues are properly before the Circuit Court, which is cousIdering 

Petitioner"s Petition to Vacate. 

43. The Open Govemmlmtal Procee~gs Act, codified at West Virginia Code § (5.. 

9A-l el seq. vests the circuit court with the authority to enforce its provisions. "The court is 

empowered to compel compliance or enjoin noncompliance with the provisions of this article 

an4 to annul a deGislon made in 'lriolation ofthis ru:ticle:' W. Va. Code § 6-9Ao6. Consequently. 
10 
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tb~ allegations con~miDg improper noticing are left 10 the Circuit Com, and violations of tbis 

sort are remedied in " Dlanuel other than by remo\ling co\nIly oommissioners from their elected 

positions. 

Motions for Attorneys· Fees 

44. With respect to Respondents' motion f?r attorneys' fees. the Supreme Court of 

A})peals of West Virginia noted that West Virginia Code § I 1-8-31~ authorizes reimbursement 

ofattotney8~ fees when a person has sUGce$sf\JlIy defended against an action seeking his or her 

removalwl11 office. Slate @yeT. Smith v. Mingo Cm:v. Common. 228 W. Va. 474, 478-79,721 

S.E.2cl 44. 48-49 (2011). ReimbUISement is authorized ftom the "governing body of the 

governmental entity ofwhich a person is an official," W. Va. Code § II-S-31a • .As such, "it is 

cLear mat the Legislatnr€> intended to vest local goveming bodies. not the tbreeftjudge courts. with 

the autborIty·l0 reimburse a public official for a reasonable amount ofattorney's fees inCUlted in 

the course 0' successfully defending against a removal action." Smith. 228 W. Va. at 478-19. 

721 S.B.2d at'4l{-49, Consequently. this tribunal is not the appropriate body from which 

RespondenTS should request reimbursement. 

45. Petitioners, in tum. have no legal right to attomer.l' foes in this matter as they 

have not substantiaUy prevailed. 

WHEliliFORE., the Court denies the "PetitIon for Removal of. J. Micnael Teets and 

William E. Keplinger, Jr., from the.County Commission ofIIardy Co~ty, West Virgmja," 

The Clerlc ofme Court sba11 send attested c<lpies ofthis Order, as entered. to CO'Unsel of 

ltecord. . 

Entered this 4J1 day of_M~~~_--". 2014. 
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CounselofRecOEd: 

Bridget M. Cohee. Esquite 
West Virginia State.'BarNo. 8526 
Amber M. Moore, Esquire 
West Virginia State Bar No. 11234 
Steptoe ~ John$on PLLC . 
1250 Edwin Miller Blvd •• Suite 300 
P.O. Box 2629 
Martinsburg. WV 25402-2629 
Ccrmselfor R&pondeni9 

J. David Judy, m.Esquire 
West Virginia Bar No. 1939 
Judy & Judy 
Attomare at Law 
llONortb Main Street 
P.O. Box 636 
Moorefield, West Virginia 26836 
Cormselfol' Petitioners 
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DATE 8:-B-/LJ.... . 

IN.THE CIRcurr CO~~OFHAlIDY COUNTY, WESTVIR§~ 


WENDYJ. MILLER, JOHNA. ELMORE, 
 _---.:.0_..:..==----' 
B. WAYNE THOMPSON, OVID NEED, 	 DEPUTYL 

J\nd BONNIE L. HAGGER.TY, 

Petitioners, 


Y. 	 Case Number 14~Cu17 


Senior Status .1udge Andrew N. Frye, Jr. 

J. MICHAEL TEETS, COMMISSIONER; 

WILLIAM E. KEPLlNGER1~' COMMISSIONER, 

lUld theHARDY COUNTY COMMl~SION, 


Respondents. 

FINAL ORDER 

Now comes this CD~ the Honorable Andrew N. FIYe, Jr. pl"6sidiDg, after careful 


consideration oftbe record made in Hardy County Circuit Com Civil Action Number 13-C-76; 


the arguments ofcounsel held on July 8,2014; and a Ihoroughreview ofrelevant law and does 


hereby make fue following FINDINGS OF FACT and CONCLUSIONS OF LAW: 


ProceduralPOS(IUf! 

o1. The Petitioners are f{srdy County resi~ents and taxpayers who are challengIng tbe 

actions of the Hardy County Commission, under thoc provisions ofW.Va. Code §7-15 - et seq. 

and W.Ve.. Code §6w9A-3, wherein it passed aSpecial AmbUlance Fee Ordinmce and Ilpproved 

,the purchBSe of11 buiJ ding in the Baker, West Virginia. area, to house its upstart Ambulance 

Service. This°case initjally inoluded a request to impeach Rardy County Commissioners Teets 

and Keplinger; however! that matter was previously bi:furcated from these issues and tried before 

a threejudge panel Inasmuch as $.e impeachment issue was 1ried :first, it retained the original 

case number of J3...C-16 and the xeptalning bifurcated issues were rellssignefi ease number 14b Ca 

17. 

2. The bi.fuIcation issue was ruled upon by the tlirce judge panel 011 the date of the 

trial and, although muon ef1ho evidence for all the issues were intertwined BJld indeed presented 
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to thetbreejudge panel over the course of the three day bench trial, the three judge panel only 

ruled on the impeacbmentissue. 

3. The matter was retumed to the Cirouit Court ofHardy County, 'The West 

ViL'ginia Supreme. Court ofAppeals assigned the matter to the Honorable Andrew N. Frye, Jr.J 

Senior Status Judge. upon the Iecusal ofthe Honomble Judges Carl and Parsons. 

4. Subsequently~ Petitloners' cD'Illlsel filed a motion to proceed in civil aatlon 14-C.. 

17 based upon thB record deycloped in civil action number 13~C-76. Respondents did not 

oppose the motion, but l'ailiel' filed tt Motion for SummlUY Judgment alleging that the findings in 

civil action nwnbet' 13-C-76 were tesftltlf~ala and that this Court is bound by the :findings offact. 

. contalned wi1hin said Final Order, 

5. Inasmucll as it was the Petilionem who requested bifurcation.and inasplnch as the 

three judgepanel Jaclced jurisdiction to decide any issue outside ofthe impeachment question, 

this Court is not bound by the findings in the Final Older and therefbre the Motion for Summary 

Judgment is DENIED. 

6. Accordingly. the Petitiona"s Motion to Proceed on the Record is GRANTED. 

Additionally, Petitioners' oral motion to move exhibits 34"46 'into the record is likewise 

GRANT.BD without objection. 

~elevantFlIcfllal Backgrollnd 

7. Hard~ County's emergency ambulance service consisted ofindependent providers 

which constituted a mix ofpaid and volunteer crews. The throe main entities as ofthe fall of 
. .. 

2011 were Fmley Amb~EII1ce Service (with primary coverage mea in and around the eastern half 

of the county); Mathias-Baker Reacue Squad (covering the Mathi!1S and Baker areas of Hardy 

Collllfy); and the Wardensville Rescue Squad (covering the Wardensville area constituting 1he 
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westernmost part ofthe c.aunty). "On.November20.2011, it was brought to the attention of the. 

Hardy County Commission that tbe Mathias-Baker Rescue Squad was having iinanmal 

difficulties and approached the Hardy County Commission to request :funding to remain solvent 

The Hardy County Commission voted to provide the funds in the amount ofS300,ODO.()O to the 

MatbiasqBak-eJ: Rescue Squad to keep it in operation. On October 9, 2012, the Hardy County 

Commis~ion held an emergency meeting in response to the sudden olosure ofthe Mathias-Baker 

Rscue Squad. At a regular meetJng held on November 20, 2012, the Hardy Comity 

Commission created the Hardy County Emergency Ambulance Authority pmsuant to W.Va. 

Code §7-17-4. Trial ExhihltDil. March 17.2014. 

8. At the time ofthe Ciosutfll Mathias-Baker Rescue Squad was in possession of 

several ambulances and a building, all ofwhlch werepledged as collateral to secure numeroUS' 

notes held by the Capon Valley Bank for both tbepurobsse ofequipment and fbrthe loan it 

required to pay its fedeml fine for defrauding MedicaidIMedicare. Members ofthe Mathiaso 

BakerRescue Squad did for a time continlle to operate as a fully volunteer entity, however, that 

operation ceased on or about May 1. 2013. 

9. Prior to each meeting. the Hardy County Commission sends the following legal 

advertisement to run in the classified section oftha Moorefield ~newspaper and posts 

S8lI1e on the courthouse door: 

NOTICE OF HARDY COUNTY COMMISSION MEETING 

Tile public and nows media are bereby notified tbai the Hardy 
County Commission will hold a lnceting in Room 101 nt the 
Harely County Courthouse, 204 Washington Street, 
Moorefield, WV OJl (day ofweek), (date and year) at 9:00 A.M. 

The Co1lllf;y Commission meeting will be open to aU 
membetS ofthe public. Aquorum ofthe County Commission is 
scheduled to meet and DlIlke decisions end take offiolal action on 
matters scheduled on the meeting agenda. 

Page 3 of 31 

AUG-08-E014 01:19PM From: 3045300231 ID:STEPTOEJOHHSO Pa~e:003 R=180% 



08-OlP14 13:28 FRQ'II- HARDY CO CIRCUIT CLR 8045300231 T-168 POOO4/0031 F-BOO 

" Any person desiring to address.the County Commission 
should contact the CotlI11y Clerk's Office at the telephone number 
andfor address below. 

A ~opy" ofthe meeting agenda is available, in advance. to 
any member of the publio and/orncwsmediaat the Hardy Couoty 
Clerk's Office. Room 111.204 Washington Street. Moorefield, 
WV 26836 ofby contacting the Hardy County Clerk's Office at 
telephone number 304-530-0250 or facsimile number3Q4.S30-251 
(sic). 

Trial ExhibIt PI; Meeting Notices. MfIIl!h 17~ 2014. 

10. OD IBl1uary 2. 2013. the Hardy C01lllty Commission convened its first meeting of 

2013. During said me!eting, the Hardy County-Commission tended to electing a Com.mission 

President and making commission board appointments amongst its membership. A sohedule of 

regular meeting tenns WBS neither determined nor ordered for the year 2013. Trfal E:¢fbiC P1. 

JtmUal'Y 2.201!J MeelingMf1tureS~ March 17~ 2014. 

11. On March 5,"2013, the Hardy County Commission convened a meeting. Prior t~ 

said meeting, the Hardy County Clerk caused to be published a generic notice ofmceting in the 

Moorefield Examiner Newspaper. This same generic meeting no-pce is posted on the front do~r 

. of the courthouse by the clerk.· Two ageni:tas are prepared for the meeting- the document titled 

"AGENDA" consisting of ~onerati{JJ]s/seUlements/consolidntians/ordeIS/paycoll registers/and 

estates is entered into the Counly Clerk Older Book signifying illl official nature. A second 

document titled "APPOINTMENTS -HARDY COlJNTY COMMISSION MEEnNG" is also 

prepared consisting ofindividuals who either request in advance to address the commission or 

who "Want-in" the day ofthe meeting neeking an opportunity to addresD the Hardy County 

~on. This second document, while provided in discovery BIld made apart ofthe official 
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record in this matter, is not entered into the Police and Fiica1 Order Book with the "AGENDA" 

document and the meeting minutes1• 

. On the date ofthe meeting the typed appointment agenda contained nothing 

regarding the proposal ofa ~pecia1 Emergency Ambulance Fee. During the meeting, the H21'dy 

County Commission requested its attorney to "do an ordinance to establish afee §7~15-1S». 

Hamiwrirlen ClerkMinures, Marolt 5, 2013. Same notation appears in the typed minutes:from 

this date. Trial &1I,bftDJ6AJ March 11, 2014, At some point~ Prosecuting Attomey See's 

secretary was given a copy ofa Speoial Ambulance Fee Ordinance:from another county. and 

retyped same substituting Hardy County for the other county in the document Lucas See 

Testlm~ Trial Il'jiDSCriptVolumeI!,p. 85, Ins. 12-24, March 18~ 2014, 

12. OD ApriJ16, 2013, the Hardy County Commission convened a meeting. Prior to 

said meeting. the Hardy County Clerk caused to be published l'I generio notice ofmeeting in t1le 

Mo~fie1dE.uminer Newspaper. This same generic meeting notice is posted on the fiont door 

ofthe courthouse by the clerk. Two agendas are preparedfor the meeting- the document titled 

"AGENDA" consisting ofe....oneratlonslsettlementslconsoUdanons/orderslpayroIl registers/and 

estates is entered into the County Clerk Order Boole signifYing its official nature. A second 

dbcUmenttitled "APPOINTMENTS - HARDY COUNTY COMMISSION MEETING" is also 

prepared consisting DfindividuaIs who either request.in advance to address the commission or 

who uwalk-fn" the: day ofthe meeting seeking an opportuoityto address the ~Y CotlIItr 

Commission. This second documentJ while provided in. discovery and made a part ofthe official 

I nu, Court B!lcerlBincd Ihi!i in1imnation from ilia face ofthe individual documents. The "AGENDA" bears :1 

nUll1ber S1l1D1p dcnolUtgIts pllge number in the Order Book. Its page number is cDllSecUtive to the minutes from its 
respective meeting. NOM ofthe "APPOlNTMENI" agendas bellI' number lIfumpIng to denole entry into tho Orda' 
BODk. 

/ 
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.	record in this mlltter. ;s not entered into the Police and F~oa1 Order Book with the c'AGBNDA" 

document and the meeting minutes. 

0.11 the date Ofthe meeting the; typed appointment agenda con1airted the following 

relevant portion: "11 :00 - Emergency Ambulance Authority Update and Requestlt• This 

appointmept agenda was not posted on the courthouse door two days prior to the meeting, was 

not contained within the generic notice ofmeeting published in the Mootefield Examiner, and 

the County Clerk could not lesti:t)' as to when 1he agenda was finalized inasmuch as items were 

allowed to be added to the agenda up until the day ofthe meeting. At this meeting. the Hanly 

County eommissio~ upon.hearing an update thnt Mathias-Baker Resoue Squad (the volUnteer 

effort) was liD longer in service, approved arequest for funding from the Emergency Ambulance 

Authority in the amount of$250,000.00 for the purchase oftwo nmlJUlances Bnd a chases vehicle 

and operating e}tpenses. Trial Exhibit.D1BA, Marcil 17, 2014. 

13. On May 21, 2013, the Hardy Coun1y Commission convened 11 meeting. Prior to 

said meeting, the Hardy CQunty Clerk caused to be published a generic notice ofmeeting in·the 

.	Moorefield Examiner Newspaper. This same generic meeting notice is posted on the front door 

of the courthouse by l:he olerk. Two agendas are prepared for the meeting - the dac\lllient titled 

ClAGENDA" consisting ofe>.:onerations/sattlementslconsolidaticmslorders/payroll registers/and 

esJates is entered into the County Clerk Order Book. mgnifjling its official nature. Asecond 

document titled "APPOlNTMENTS - HARDY COUNTY COMMlSsrONMEE11Nonis also 

prepared consisting ofindividuals who eitherrequest in advance to address the commission or 

who "walle-in" t1Je day of the meeting seeking nn opportunity to addressUte Hardy Counf;y 

Commission. T1rls second document, while provided in dillcovery and made a-part ofthe official 
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·reconf"in·this matter, is not entered Into the Police and Fiscal Order Bookwith the c;AOBNDAU • 

doeument and the meeting minutes. 

On the date oft11e meeting the typed appointment agenda contairJed the following 

~elevantportion: "Jerry MOQxe &Greg Greenwalt EAA Update". Tbis agenda was notposted on 

the courthouse door two days prior to the meeting, Wag not contained within thegeneric notice of 

meeting published in the Moorefield Examinerj and the County Clerk could not testify as to 

when the agenda was finalized inasmuch as items Wel~ allowed to be added to. the agenda up 

until the day ofthe meeting. At this meeting., the Mr. Greenwalt advised the HlU'dy County 

Commission that ambulance service had not been interrupted and that the two ambulances and 

chase unit .that the HCBAA purchased were in service and housed at the Grant County Mulch 

building in Bnker, WV. Mr. Greenwalt requested !hattheHardy CollDty COll1tllission. go into 

executive session to discuss the purchase ofproperty. The Commission went into executive 

session and upon conclusion thereoftoolc no vote on the matter. Trial El:hibi/ D20.J., March 11. 

2014. 

14. On two separate occasions, the Haxdy County Commission and. Capon Valley 

Bank representatives, namely Alan Brill, Fred Brooks. and Jack Walters met to discuss the 

purchase oftbe Baker building prior to the auction. Bank CEO Brill testified tllat these meetings 

dealt primarily with "procedure" and what the "timeframe would be" with regard.to foreclosUIe 

on the collateral AlalJ Brill Testimony. Trial Transcript VolumeII. p. 63, In. 5-21. March 18, 

2014. 

15. On June 4,2013, the Hardy C01lllty Commission convened ameeting. Prlorto 

said meeting, the Rani, County Clerk caused to be published a generIc ~oticeofmeeting in the 

I Moorefield Examiner Newspaper. This same generic meeting notice is posted on the ii'on~ claar 
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ofthe courthouse by the clerk. Two agendas are prepm:ed for the meeting - the documenttitled­

"AGENDA" consisting bfezs;onerations/sett1ements/consolidations/otders/payrolls:egistersland 

estates.is entered into the County Clerk OrderBook signiiying its' official nature. A second " , 

document titled '<.APPOINTMENTS - HARDY COUNTY COMMISSION MEETING" is alSD 

pr6Jl8Ied consisting ofindividuaJs who either request in advance to address the commission or 

", who ICwalk·in" the day of.the meeting seeking an (lPPol'tunity to address the Hardy County 

Commission. 'This second document. whil~ provided in discovery and made a.part of1he official 

record in this matter, is lIot-entered Into Police and Fiscal Order Book with1he 4'AOENDA'f 

document and the meeting minutes, 

On the date ofthe meeting the Clerk's typed appointment agenda contained the 

below relevantportion'whicb was hand'Priiten ill as follows: "11;15 Jerry & Greg Authorize 

.Amb. Aulhorlty to purohase BId, @ Baker. Reg. §6-9a-4(9).. AI. 9:54 out exc. 10319". This 

agenda was notposted on the courthouso door two days prior to the meeting, was not contained 

within the generic notice ofmeeting published in the Moorefield Exmniner~ and in fact it does 

appear and this Court so fll1ds that the notations made by the Clerk indicate that these individUlds 

appeared before the County CoIlllIlission on the morning ofJune 4, 2013 to make this request 

mthno prior notice to tile puplic whatsoever, Nevertheless, the Hardy County Commission 

voted to "Authorize the Emergency Ambulanoe Authority to bid on the MathiaalBaker 

Building". The Hardy County Commission then retired to executive session to disouss the 

building purchase. No mention ofthe source ofpurchase price funds appcm on the record. The 

commissionmeeting was dechired ended at 10:50 R,m, and accordingly this Court finds that it 

was impossible for the individuals to have met with the commission as indicated on the 

appointment agenda at IhI5 atm. Trial Exlzibft D2I, March 17.2014. In addition. this Court 
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finlla 1lmtthe'admission ofCounty Cledt my during his testimony that there was no notice to the 

public that the County ComiDission was goingto purcbase the building and present the 

Commission with aproposed budget based UpOll the fee during the meeting.on June 4, 2013. 

Greg Ely Testimony. Trial Testimony Volume! p.1S8, Ins. ]3-24; p. 189, Ins. 1-18, March 11, 

2014. 

16. ConvenientlyJune 4,2013 was also the date oftlIe TIUBtee sale ofthe Math,ias-

BakerRescue Squad building which was conducted at 11:00 a,m. at tlie Hardy County 

Com1:house. This sale had been properly noticed to tho public by1hree sllCcessive weeks of 

publication in the Moorefield Examiner. At the sale, Jerry Moore oftheHCEM bid against the 

E.A. Hawse contingent for the Mathias-Baker Building and prevailed with abigh bid'ofOne 

lVIDlion One Hundred Tbirty Thousmid Dollars ($1,130,000.00). Trial E"hibirP17, March 17, 

2014. The Ambulance Authority paid the :required sate deposit of$SO,OOO.OO ftom its own funds 

on the dare ofthe sate. Greg Greenwalt Testfman)'. Trial Transcript Volume: rr. p. 242, Ins. 2()". 

23,March 18,2014. 

17. On June 18.2013, tbe Hardy County Commission convened a meeting. Prlorto 

saidmectlng. the Hardy County Clerk caused to be published a generic notice ofmeeting in the 

Moorefield Examiner Newspaper. This sllme generic meeting notice is posted on the front door 

ofthe courthouse by the clerk. Two agend~ are pre'pared for the meeting - the document titled 

"AGBNDN' consisting ofexonemtions/settlements/consoJidationslorders/pl1yruU registers/and 

estates is entered ioto the ~'UntyClerk Order Book signifying its official nature. A second 

document titled "APPOINTMENTS - HARDY COUNTY COMMISSION MEETING" Is also 

prepa:red consist~g ofindividuats who either request in advance to address the commission or '. 

who "walk-in."tbe day of the mee$g seeking an opportunity to adtkess the Hanly County 
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Commission. This second documentJ while provided in. discovery and made a pmt of1he official 

.' 	 IeCQrd in thismQtter, is not-entered into .Police IIl1d Fiscal Order Book wIth the "AGENDA" 


docwnent and the meeting ~nutes. 


, On the date of tlie meetingthe typed appointment agenda contained the fol1Q~g , 

relevant portion: "10;45 HCEAA Jerry Moore/Greg Greenwalt fuel carQs, medic} building eto", 

This agenda was notposted on the courtlxmse door two days prier to the meeting, was no1 

.contained Within the generic notice ofmeeting publisbed :In the Mo:orefield Examiner, and the 

Cotmty Clerk could pot testify as to when the agenda was finalized inasmuch as items were 

allowed to be ~dded to tbe agenda up until the day ofthe meeting. At tbis meeting. 1hc Hardy 

County .commissLon, upon bearing the HCEAA presentation wherein the HeRM represented 

thatithad approached three ditferent lenders With regard to securltig financing to cOlI1plet~ the 

purchase olthe Baker buildirtg, approved a linc item addition to its bud,get to give the HCEAA a . 

~ee ofS100.OOO.OO per year to enable tbe HCEAA to secure a loan 10 pay for the building 

that it successfully bid upon a.t the public auction. Additionany. the Hardy County Commission 

was reminded that it had scheduled npublio hearing about a Special Emergency Ambulance Fee 

on June 24~ 2013. FurthBIlllore, the County Commission discussed howto bI11lhe public for the 

Sp~ialEmergency AmbulllIlce Fee and decided to have it done in-house. llial bhibil D22, 

Marah 17~ 2014. 

18. On June 24, 2013 and on July ] 5.20]3. the Hardy County Commission convened 

public meetings to bear comments on the enactment/adoption ofa "Special Emergency 

iunbulance Service Pee" inaccordance with W.Va. Code §7-1S-17. The Hardy County 

, Commission oaused a legal advertisement ofthe meetings to,be published in the Moorefield 

Examiner newspaper. The Court would note that the notice intIle Moorefield Examiner for the' • 
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second meeting incorrectly stated that the date. ofsame was July 3, 2013. No ordinance was 

. presented to the publio to comment upon, .ratherthe nufice advised that U[t]he proposed fee 

anlounts being considered are $lo.o~ $12.00, or $14.00 per 
. 

month. The proposed 
. 

fee wiWr.nay 

:be applicab1e to all property owners wIth property that has a residence upon it." Trial Exhibit 

D25. March 17. 2014. The infonnationin the notice provjded tne complete extent ofpublicslly 

reviewable infol'IIUltion regaining the proposed ordinance. 

]9, At some point Commissioners Wad~, Keplinger, Wld Teets all had separate . 

oollsultations with Gary JohnsoD. CEO afEA Hawse about the potential of a lease for the; Baker 

Building artdlor allOV.'iDg him to purohllse the building and lease part ofit back to the County_ 

GaryJohl1son Testimony. T~ Transcdpt VolumeTI,p. 172-174,Marcb 18.2014. 

20. all July 2, 2013, the Hardy County Commission convened It meeting. Prior to 

said meeting. the Hardy County Clerk caused to bo published a generic nonce ofmeeting in.the , 

Moorefield Examiner Newspaper. 'Illis same generic meeting notice is posted on the front door 

ofthe courthouse by the clerk. Two tlgen~ are prepared for the meetmg-the do~ent titled 

"AGENDA" consisting ofcltoneratlons/settlemen1s/consolidatioDs/oroen;/paYl'oll registers/and 

estates is entered into the County Clerk Order Book signifying its official nature. Asecond 

docwnent titled "APPOINTMENTS - HARDY COUNTY COMMISSION MEETlN(J1t is also 

prepared consistipg ofindividulIls who either request in ud'Vance to address the comnrlssion or 

who "walk-in" the day ofth~ meeting seeling an opportunity to address the Hardy County 

ConUnission. This second document, wllile provided in discovery and made ~part oflhe official. 

record in this matter, is not entered into Police and Fiscal Order Beok with the ccA~DA" 

document and the meeting minutes. 
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• r On the date ofthe meeting the typed appointment agenda contained the following 

relevant.portion! "11 :00 len:y Moore & Greg Greenwalt HCEAA Emergency AmbulanceFee 

Dhoussion". During the presentation bytbe HCBAA, the HCEAA requested guidanco from·tlie 

Catnmission onbow to llI'Oceed with the bUilding purcluise and the selection of a fee amo~t and 

how to impose same. Commissioner Teets inquired ofthe HCEAA "how they felt about 

~hecking em a 99 ycirt Iease with EA Hawse...7" Mr. Moore advised that he felt it to be 

improper to contact Mr. JaMson (CEO ofUHawse) inasmuch IlS ''We were bidding on that 

property at the direction ofthe Commission, and I didnot think it was 8.P.Pro.Priate to contagt Mr. 

Johnson prior to that process being over and smce fuat time. there is some possibility in dealing 

with him in some manner "!hat I lUll not aware o~ but ifiliat is tbe commissions desire. we can go 

talk to him." In the COllISB ofthe disoussion, Commissioner Teets advised the HCBAA 

representatives that "since there are 1 Son that board /.HCBAA] representing throughout the 

county, I think you all should make the decision to teU us what you want US to do, not us tell you 

what to do.l1 fn response to this admonishment, Mr. Moore commented tbat ''[w]e are at a 

position here that commitments have been made for the purchase, and what do we need to do 

with regards to the purcbase·.ofthe facility, that needs to be taken care of. Ifyou want us to talk 

to Mr. Johnson> we can do thatl but we do not know what you want tIS to talk to them about.n 

Trial Exhibit D24, March 17,2013. 

21. On July 16,2013. the Hardy County Commission convened a meeting. Priorto 

said meeting, the Hardy County Clerk oaused to be published a senecio notice ofmeeting in the 

Moorefield Examiner Newspaper. This same generio meeting notice is pDsted on the front door 

ofthe courthouse by the clerk. Two agendas are prepared for the meeting - the dOCltment titled 

"~AG£NJJA' ,0000000ng of...,,_onsl...UemenW.onsoll<lationsiordemlp'l'l"ll rogisrexaIsnd 

/ 
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-estates is entered :into the County Clerk Omer Book signifying its official natllte, A second 

. document titled '~APPOINTMENTS - HARDY COUNTY COIvIMrSSION MEETINO" is a]so 

prepared consisting ofmdi\lidunls who either request in advance·to address the. commission or 

who "walk-jn'! tile day ofthe meeting .seeIdrig an opportunity to addres~ the Hardy County 

Commission. This second document, while provided in discovery and made apart ofllie o:ffici~ 

. record in this matter, is 11(J1 entered mto Police and Fiscal Order :Sookwith the "AGENDA" 

document and the meeting minutes. 

On the date oIthe meeting the typed Il'ppoht!mcnt agenda contained the following: 

"10:15 Emergency Ambulance Fee & Ordinance Set amount &/or adopt ordinance". During the 

discussion ofthe issue, Commissioner Teeis advised that "Commissioner Ke~ger and [myself] 

feel we gave every effort we could alpng with the Ambullmce Authority trying to setup an 

organization for years to come •••"; at the close ofdiscussion, Commissioner Wade moved to not 

purchase the building at Baker which was ser::onded by Commissioner Keplinger nnd the motion 

passed with Commissioners Keplinger and Wade voting in the a.ffi:rmlltive. Commissioner Wade 

also moved not to impose the fee, motion was seconded by Commissioner Keplinger, and 'the 

motion passed witb both ConunissionetS Wade and Keplingervoting in the affumative. Trial 

ExhibJl.D25, March 17,2014. 

22. . On August 2. 2013. the Hardy County.Commission convened a meeting. P.rior to 

said meering,1he Hardy County Clerk ~aused to be published agenerio nonce ofmeeting-in the 

Moorefield Examiner Newspaper. This same generic meeting nonce is posted on the front door 

ofthe courthouse by the clerk. Two agendas are prepared for the meeting .... the document titled 

"AGENDA" consistirrg ofexoneratlonslsettiements/consolidations/orders/payrolI registers/and 

estates is entered into the County Clerk Order Book signifyhtg its official nature. A second 
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do~ument1itIed "APPOlNTMBNTS - HARDY COUNTY COMMISSION MEETING" is.aIso . 

prepared consisting ofindividbals who either xequest in advance to address the commission or . 

who "walk_in" the day ofthe meeting se,eking an opportunity to addre$$ 'the Hardy County 

Commission. This second dooumentJ whih: provided in'disCovery and made a part of1h.e official 

recom in this matter. Is not entered into Police and Fiscal Order Book with the "AGENDA" 

dooument and the meeting minutes. 

On the date ofthe meeting the typed appoi:n1mentagenda contained the following 

relevant portion: "10:30 George Crump ET ALS EMFee". During this meeting, Mr. Crump 

appeared and told the commission that the Comnrlssion should proceed to buy the buildingand 

enact the fee. As reflected in the minutes oftbat meeting, Com.missioner Teets stated "I can 

spellk fur JR (Commissioner Keplinger) and myself, we both fueI'we should own the building 

aDd. have the fee.1t Trial,Exllibil D2o. lJ'ped minutes page 2. March ]7, 2.014. Fw:themtore. Mr. 

Teets commented that~'[wJe were looking at the buildingfol' yeamto cpme and its (sic) bad that 

we have not bought it; they have given us an e.xtension. Trial Exhibit D26, ryped TIl/mires page 2, 

March 17, 2014. A:fiex the discussion. Commissionel' Keplinger moved to set the fee at $10.00 

per month and buy the building. The motion passed withCommissioners Teets and Keplinger 

voring in. the affinnarive. Lateran in the meeting and during an unrelated discussion, 

Co~ssionerKeplinger m!lved to "transferfunding to the authority to paytbe entire amount 

and not borrow any ~oney for the building". The motion passed with Commissioners KepUn~er 

aDd Teets voting in the affumative.. Trial Kthibit D26, Marcil 17,2014 • 

.23. With regard to this purchase. Greg Greenwalt testified to the fuet that the County 

Commission did pay for the structure in full. He further testified that the Ambulance Authority 

did "check with predominantly all the local lenders to secure what the rates would be and what 
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terms and conditions we could ..• secure funding for the balance ofthe structure." Greg 

Greenwalt TesLimony. Trial ,Transcript Volume 11 p. 243. Ins. 20-24, March 18, 2014. Mr. 

Greenwalt further testified that the Ambulance Authority did not rule out :financing the boilding 

through local lendetS. but rather "the Coun!;y'Commission chose to purcbase'a building outright 

so it became amute issue for the :Ambulance Authorlty'1. Greg Greenwalt TeSlim(J11Y. Trial 

TranscriptVolumell. p. 244. Ins. 1·5. Mareh 111. 2014. 

24. Oll August 6.,2013. the sale of the Baker building closed and the Hardy CQunty 

Commission went into possession ofsame. Trial Exhibit P1S, Marclll7, 2014. The lIardy 

ClJunty Commission purchased the building outright utilizing funds from its building fund. J.R. . 

Keplinger TestlmonJ1, Trial Transcript YolumeIII. p. 94, In. 2·]S. March 19,'2014. . 

25. 9n August 20. 2013, the Hardy County Commission convened a meeting. Prior 

to said meeting, the Hardy County Clerk CBUSed to bepublished a generic notice ofmeeting in 

the Moorefield Examiner NeWSpaper. Two agendas are prepared'for tbe meeting - the documen~ 

titled "AGENDA» consis$g of exonerations/settlemcnts/consolidationsfordcts/payroll 

registers/and estates is entered Into the COlnlty Clerk Order Book signifying its official nature. A 

second document titled"APPOlNTMENTS - HARDY COUNTY COMMISSION MEBTCNG" 

is also prepared consisting ofind1vjduals who either request in advance to address the 

colIlDlission or who 'Iwalk-in" the day of the meeting seeking an oP'portunity to address the 

Haniy County Commission. This second coctlIllcnt, while provided in discovery and made a 

part ofthe official record in this matter, is riO/ ente~d into Police and Fiscal Order'Book with the 

UAGENDA" document and the meeting minutes. 

On the date ofthe meeting, the Appointment agenda contained the following 

relevant portion: uOrder adopting fee.ordinance - fee o~inance-ordel' creating special checking 
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sect", This meeting signified the [list-appearance ofthe sotual fee ordinance document. After 

dlsctWian about the enactme~t date and the fact that tho ordinance did not reflect the paym~nt of 

.' - ten dollars permonlh (as was previously approved by the Hardy CoUnty Comn:1ission at its 

August 2, 20]4 meeting)J but rather a.tee Rquirementof$t20 per year, CommissionerKeplinger 

moved to adopt the ordinance, backdating adoption ofsame to July 1, 2013z and ilie motion 

passed with CommissionersKeplinger and Teets voting in the affinnutive. The Court ruse finds 

that the County Clerk's handwritten meeting notes contain the following statement "Ko~e­

going to have start putting a~enda on website". Trial ExhibiTDi7anaD2& March 172014. 

'26. An Order ofAdoptian was entered contemporaneously with the approval oithe 

Special EmergencyAmbulance Fee OrdinilIlce. Contained as an attaohment thereto are two 

notices ofpublication referencing the public meetings,held ali the issue. Only one notice .' 

pubJished listed the correct date of the public meeting. No notice is given for the second public 

meeting which was held July 15. 2013. And the notice advising the date of the meeting wherein 

the IIlIltter would be voted upon indicated, in the first instance, a date prior to the second public 

m~ting and. in the second instance, a nonce reflecting the improper date all-together of a Hllroy 

County Commission meeting. malExhibit D28, March 17.2014. None ofthe aforementioned , 

notices actually succeSsfully paired subject malter with meeting date. This Court is uncerlain as 

to why the Hardy County Commission would include said defeotive notices with their Order of 

Adoption. 

27. On October 15, 2013, the Hardy COUDty Commission convened a meeting. ; Flior 

to said Itleeting, the Hardy Gounty Clerk caused to be publishedagenerlcnotice ofmeeting m 
, , ' 

the Moorefield Examiner Newspaper. Two agendas are prepared for the meeting - the document 
:;. 

titled uAGBNDA" consisting ofexonerations!settlementslconsolidationsloroerslpayroll 
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'... " .registers/and estates is entered into the COlUlty Clerk Order BooksignifYing its official nature:. :A.' 

".. second docrument titled "APPOINTMENT-S - HARDY COUNTY COMMISSION MBBT1NG'~ 

.is alsoprepared consisting ofindividuals who either request in advance to address the 

commission or who awalkD~" the day ofthe meeting seeking an opportunity to address tha 

Bardy Coun1iY Commission. This second document, while provided in discovery and made a 

part ofthe official record in this matter, is 110t entered into Police and Fiscal Order Book with the 

"AGENDA" document and the meeting minutes, 

On the date ofthe meeting, the typed Appointment agenda containe~ the 

following relevant portion: "Christie Snyder. Margie NewtonFee Ordinance". A discussion 

ensued regarding the roll-out ofthe ordinance includmg the issue ofa potential amendmenUo 

thefee ordinance, which would make it the same as the Berkeley County ordinanco (the ' 

ordinance which served as the template ofthe Hardy County Ordinance), ~tyAUo11Iey 

Lucas Sea was asked for his opinion on the matter asto whether on amendment could be Dlade' 

andhe statod tbat IIi!the o.rdinance was adopted without apublic bearing then the amendment 

would not need a public hearing". 1n accord with that ophdonand to address the issae. 

COIIUnissioner!Ceplinger moved to amend the Hardy County OrdilUlllC8 with the language that 

was left.out afit Qnd is contained within the Berkeley Counf;y OrdiuEIllcc. The Motion passed 

with Commissioners Keplinger and Teets voting in the affimmtive. 1rialExhibit/J3j, March 

17.2014. 

28. In Defendants' Motion 10 Dismisl Petition :filed on Decembei 9, 2013. DefeDdairts 

make the following observatioDt "At most there may be properly alleged a technical procedw:al ' 

.. error ... that is [not enough] to.nnllify the ordinance." Molion to DismissPelltioJI, p. 4, 

. , ,_"'9,2013, 
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Col1cJllsions ofLmv 
W. Vtt. Code §7~1-~ Sessions ojCOUIlty Connni5SioJls 

. 29. The administration althe public's 'business by a county commission is codified in 

Chapter 7 of1he West Virginia Code. The specific areas over which a county commission bas 

jurisdiction are limited by both the West Virginia Constitution and by legislative enactment, in 

other words, "[tJhis corporation ofthe county court, created by statute. must depend both for its 

powers and the mode ofexercising them upon the true construction oftha statute creating them/· 

Goshorn's Ex'rs v. County Ct. ofKanawha County. 26 S.B. 452. 453 (W. Va. 1896). 

30. With respect to the requirements ofnotice to allow tlJe exercise ofcounty 

commission power, W.Va. Code §7-1-2 provides that: 

The county court ofeaoh C01Jllty shall hold fuur regular 
.sessions in each year at the court1J.ouse thereof; at such times 
as may be fixed upon and entered ofrecord by the court, It 
may alsD hold special sessiOlls, wbenevcr the publio inter~ts 
may require it, to be called by the president \vith the 
cOncUIrenOf:I ofat least one other commissioner; and tbe 
commissioner, ffany, not concUIIing therein, must bave at 
least twenty-four hours' notice ofthe time appointed for SUllh 
speciul session. Allolice ofthe time ofsuch special session, 
and aithepurpose :fbrwhich it will be held. shall be posted 
by the clerk'oftlJe court, at the front door ofilia courthouse 
ofthe county, at least two days before suoh session is to be 
held. Ifsuch commissioner, after due notice thereof. shall 
willfully fBi1. to attend such special session, he shall fOl1'eit 
not less than five nor more than twenty dollars. 

In construing what qualifies as a regular verses a special session, the West Virginia Supreme 

court ofAJlPilals has held t~t "[w]e do not take judicial notice ofthe regular terms ofcounty 

courts. which are held at such times as may be fixed upon and entered ofrecorcl by the county 

court. Poakv. Smith. 116 S.B. 691,692 CW. Va. 1923) overruled on other gro1lndsllfMeadows 

v.Meadow~ 468 S.E.2d 309 (Yr. Va. 1996). Furthermore, the WestVirginia SupremeCourt of 

:Appeals has examined the issue ofreguiar sessions and declared that unless the "order providing 
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"forregular.tenns [setting a date certain]. is absolutely void, tbere oan lle no doubt that •••[an 

action ofthe QOtlllty commission on the regular session dates] occurred at a regular teouj when 

tlie courtmight transact any lawful business." State ex reI. Ccmley v. Thompson, 130 S.B. 456.· 

460 (W. Va, 1925), 

. 31.' The difference between a regular and special session is not mere verbiage. Under 

W.Va. Code §7~1~2) the 1;Ype ofmeeting is.critica1 to the mannerin. which valid aotions may be 

taken because it is the source ofcounty commissionjurisdiction. The West Virginia Supreme 
, 

Court ofAppeals has previollSly recognized with respect to county commissionjurisdicuon that: 

[Clounty oourts in this State at their special sessions are not courls 
. of general jlllisdictionlllJt are inferior courts ofvery limited 
jurisdiction. Theil'jurisdiction is not only limited to suob cases as 
the county courts had jurisdiction of, but at thespecial tepns it is 
by the statute we have quoted confined to ilia 'transaction ofsuch 
business as the public shallliavc been notified they would attend to 
by a notice tbereofposted by the clerk ofthe coDrl at the front door 
ofthe court-house oftho county at least two days before the . 
session. It is necessary therefore that the record Dfsuch a speroal 
session ofthe county court should on its fuce show. that such 
notice was so posted attbe1mnt-doorofthe court-house oftha 
county, and tbat the particulor casa or business. which the county 

. court has undertaken to hear and determine or to trPl1S8ct comes 
fairly: within thepUlJIose named in such notice, liS the pmpose, for 
wllicb such special sassion was paxticularly called, 

Mayerv. Adams. 27 W. Va. 244. 252·53 (1885). 

. In the Mayer case, the TucKer C1Junty Court (now COJlllDiHsion) attempted to 

decide an.election resultdisputfl at atime outside of its fixedrcgularsession, Aspecial session 

was called pursuant to the statute, h()wever. there was no prooftbat the requisite notice was 

posted two days prior to the meeting. Nevertheless. the election contest \Viis settled and the 

notice issue was appealed. The West Virginia Supreme Court ofAppeals found that the actions 
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ofthe collllty commission were inappropriate becausethe commission was ,Proceeding without· 

jurlsdiction. The remc.dy and appropriate presumption are laid out by the Mayer decision: 

As the judgment of lUIy court is absolutely void. ifitappears~ tlillt 
there was a want ofjll1'isdiction, the marked difference between 
courts ofgeneral and oflimited jurisdiction is that in the Dne case~ 
where the contrary does not appear, it will generally be presW1led 
that it bad jurisdiction, while in the other the ptCsumption will be 
against the jurisdiction, unless itappears. 

Mayer v. Adams. 27 W. Va. 244. 252 (I885). 

The WestV"lIginia Supreme Court subsequently recognized this rule and restltted 

the principle as follows: 

In the case ofim inferior court.boarrl, or body, required to keep a 
record. the facts essential to give itjurisdiction must appear in its 
proceedings, else its action will1:Ie void and open to attack . 
oollaterally; but. if its record slate such faels" its jurisdiction will 
not be open to at1ack, nor elm. such facts be disproven in a 
collateralproceeding, nor will any error appearing therein affect its 
action. 

Sy1. pt. 3~ Shank v. Town oCRavenswood, 43 W.Va. 242) 27 S.E. 223· (1891). 

Furthennore, it ls established thnt county commissions are "created by statute, md possessed 

only ofsuch powers as are expressly conferred by theConsti1ution and Legislature ••• [i]tcan do 
I 

only such things Il.5 are authorized by law, nnd in the mode prescribedll• Barbor y. County Ct. of 

Mercer County, 8S·W.Va. 359,101 S.B. 721 (I920). 

32. Accordingly, under the statutory scheme and in light of the Cl1SI' law, regular 

sessions must·be fixed in advance to give county commissions jurisdiction while special sessions. 

must comply with·the noti<:e requirements within W.Va. Code §7-1-2 to giv~ the county 

coII1IIlissionjurlsdiction o'Ver matters it wishesto consider outside of those dates previously set 

as regular sessions. The regular verses speoial session is not 11 distinction without difference, it is 
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funda.m.en~ jurisdictionalJ and ()8DIlot be construed as meaningless. It js against t'his legal • 

framework;. that the actions ofthe HardyCounty Commission are analyzed. 

33. ·There is no record ofa :fixed regular term ofthe Hardy County Commission for 

the year2013. The first meeting of2013, held on JanlUUj' 2, 2013 wherein the Hardy County 

Commission elected apresident and where the Commissioners were assigned to committees did 

not include a discussion or adoption ofany fixed regular term meeting dates. 

34. Eachmeetfng during the year 2013 was set at the meeting immediately prior to 

the date ofsaid meeting. These meeting dates Wet'e anllounced by the CommissionPresident and 

the record does not indicate any{lbjection from the two other Commissioners. Accordingly, they 

appeared to COl1cur with the setting ofthe next meeting. 

35. AU generic notices published in t:qe Moorefield Examiner newspaper and posted. 

on the front door ofthe Courthouse indicate that "[t]he pllblic and news media are hereby 

notified that tlie Hardy COUILty Commission will hold ameeting ...n. The notica mws no . '. 

mention ofllie meeting being a regular fixed session oftbe Hardy County Commission. The 

announcement ofthe next meeting by tho Commission President likewise makes no mention of 

the objectof the Dext meeting or its classification. 

36. The only mention ofthe word "regular" appears in the typed mmutes that arc 

entered in the Police and Fiscal Order Beok after said minutes ara approved at the subsequent 

meeting. This post meeting designation does not suffice. Junsdiction over n matter is It 

prerequisite. not a postascript• 

.37. In applying tli~ presumption that a county commission lacksjurisdiction unless 

some is established in the record, the mu-dy County Commission did not bvejurlsdiction to 

decide those matters complained ofby the Plaintiffs - the purchase of the Baker BlIUding (two 

( 
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.. I. separate VO~ on Jtmc 4, 2013 Bnd August2~ 20~3) and the passage ofthe Special Emergency 

. Ambulance Fee (two separate votes onAugust 2, 2013 and AugUst 2013), as a result ofsaid. 

: .. mntters .not baing decided at a regular1enn~ed upon the record ofthe County Commission and 

till;' complete Jack ofstatutolj' notice being given to validate those aotions p'lltStlant to the special" 

meeting noticerequiremen1s contained in W.Va, Code §7~1-2, In accord with the Mayer 

decision~ motions passed and the subsequent actions taken as a result thereofinthese .per 

meetings are nullities, 

W. Va. Code §6-9a-3 Open Gopemmenttr/ Proceerli1lgs Act 

38. The Open GovemmenlDl Proceedings Act. W.Va. Code §6-9a-et seq., direcTS 

public bodies to conduot offioial business in the open. Specifically."the Legislative rational fur 

enacting the OGPA is described liS follows: 

The Legislature herebyiinds and declares that publio agenoies in 
this state existfor the singular porpose ofrepresenting citizens of 
this state in governmental affairs, and it is, therefore1 1n the best 
inmrestsQfthe people oftbis slate for the proceedings ofpublic 
agencies be conducted openly, with only afew clearly defined 
exceptions. The Legislature hereby furthel' finds and declares that 
the citizens of this state do not yield their sovereignty to the 
governmen1al agencies that serve them. The people in delegating 
authority do not give their public servants the rightto decide what 
is good for"them to know and what is not good for them to know. 
The people insist on remaining informed so that they may retain 
control over the instruments ofgavemment created by them••. 

Open govemment allows the publio to eduoate itselfabout 
goveI11l1:lent decisionmaking through individuals' attendance and 
participation at govamment funtltions~ dis1.noution ofgovernment 
information by the press or interested citizCl1s, and pu"blic debate 
on issues deliberated within the government... 

." 	 Public access to infommtionpromotes attendance aimeelings • 
improves planning ofmeetings, and enco"tUages morc thorough 
prepamtion and complete discussion ofissues by participating 
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officials. The government also benmts from openness because - ,-.,
better preparation and public input allow govelllment agencies to 
gaugepublic preferences accurately and thereby tailor tlIeir actions 
and policies more closely to public needs. Public confidence and 
understanding ease potential resistance to government programs. 

W. Va. Code § 6·9A-l (in Plllt). 

39. W.Va. Code §6-9a-3 is 1ha portion ofthe OGPA that sets out the meeting 

requIrements for government bodies. County Commissions, in addition to the mandates of 

W.Va. Code §7-1-2 are Hkewjse required to follow the ~i(ltates ofW.Va. Code §6-9a-3. The 

pertinent portions ofW.Va. Code §6'-9a-3 direct goveminent bodies as follows: 

(a) E."{cept as 611:pressly and specifically otherwise provided by law, 
whether herelofore tlr hereinafter enacted. and except as provided 
insectionfour of this article, all meetings ofany gOlJerning body 
shall be open to the public. 

(d) Each governing body shall promulgate roles by which the date, 
tim~ place and agenda ofall regularly scheduled meetings and the 
date, time, place and plllpDse ofall special meetings are made 
available. in advance. to the public and news media. 

(i) Upon petitionby any adversely affected party any court of 
competent jurisdiction may invalidate any action taken at any 
meeting for which notice did not comply with the requirements of 
this section, 

W. Va. Code § 6-9A-3. 

40. The tenn "meetingl' under the OGPA is defined as 

(5) "Meeling" means the convening of a goveming body ofa . 
public agency-for which a quonnn is required in order to make a 

.. , -.. decision Or to deliberate toward a decision on any matter which 
results in an official action. Meotinis may be held by telephone 
conference or other electronic means. The term meeting does not 
include: 

(A) Any meeting for the purpose ofmnldng an adjudicatory :. 


decisiDn in any quasi-judicial~ administrative Of Court ofClaims 

proceeding; , '. 
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(B) Iuly on-site inspection ofany project or program; 

(0) Any political party caucus; 

(D) General ~isonssions among members ofa. govemlnS body on 
issues ofinterest to the public when held in a planned or \U1planned 
social. educational. training. infunnal. ceremonial 01' similar 
setting, without intent to oonduct publio business even ih quomm 
is present and publi~bllsiness is discussed but there is no intentipn 
rOI: toe discussion to lead to an official action; or 

. (E) Discussions by members of a governing body on logistical and 
procedural methods to schedule and regulate ameeting. 

W. Va. CodeAnn. § 6-9A-2(S). 

41. Petitioners have alleged that the Hardy COUnty Commission violated fue OGPA 

through a series ofmeetings which lacked the requisIte notice to adequately inform the public of 

the issues the Hardy County Commission was either deliberating and voting upon at 811y given 

meeting. 

42. Based upon the recordJ this Court fmds sigtlificBnt and chronic violations ofthe 

OGPA in the conduct ofHardy Coun1;y Commission business, speoificaHy the following: 

a. The practice afmainlaining an "agenda" and a second "ap'poimmen~' list 

.by the Hardy County Commission is iDIlerently deceptive and violates the OGPA. 

This practic6, espeoially the exclusion of this list from the Police'and Fiscal Order 

Book, creates an illcomplete record ofthe tmnSllction ofthe public's business. The 

Court does not doubt that Clerk Ely would provide the "appointment" list ifit were 

requested, however. the ever-changing nature ofthis "apllojntmeot'" list as matters 

were added by county agencies and the public up nntil and on the day ofthe meetings# 

made it an unreliable record ofthe business that was 10 be transacted. 

'Pnge24 ofSl 

ID:SlEPTDEJOHNSD 



08-08-'14 13:39 FOOI1- HARDY CO CIRCUIT CLR 8045300281 T-188 P0025/0031 F-800 

b. ThB second issue with the "appointment" list is its lack ofadeqllAte 

description as to exantly what business would transpire at the meeting. Specifically, 

the Court is referencing the August 2, 2013 meeting wherein the ~lappOintmellt" list 

contained the notation "10:30 George Crump ET ALS EAA Fee". The official action 

which followed dqring 'that meeting was a vote to set the fee at $10.00 per month. 

This notation on the August 21 2013? "appoiatmenttl list is in slmconn'ast to the 

"appointmenf' list fl:om July 16.2013. wherein the following appointment was listed: 

"10:15 Emergency Ambulance Fee &Ordinance Set amount &lor adopt ordinance"~ 

The official action fonowing this ,cappointmenf' was a vote to refuse to set a fee. . 

Even for amember ofthe public thathad been faithfully following the actions ofthe 

Hrmly County Commission, acitizen would be required to attend every single meeting 

because tlne would be unable to anticipate exactly what matter may be presented and 

immediately voted upon by the Commissioners at any given time. 

c. Tho proceedings had before theHardy Connty Commission on June: 4. 

2013 represent an atrocious violation ofnot only the OGPA, but ofthe publio 'trust. 

Allowing Mr. MaDre and Mr. Greenwalt to be c'walk-inslt at the meeting. request the 

purcbase ofthe Baker building, and be granted the authority to do same by the County 

Commission without any notice to the public is the exact behavior the DGPA js meant 

to safegriard. The :tactual findings above detail the offending nctions, however. thls 

Court is deeply troubled that tlte usppointmtnf' document indicates that this request 

was scheduled for 11 :15 a.m. when in fact the encounter between the Commissioners 

. and these individ\lals OCCUJJ:ed much sooner as evidenced by the fact that the meeting 

had adjourned at 10:50 a.m. 

Page 25 ofSl 

AUG-Bs-eB14 01:3l!lPM FrDm: 3B4530ta231 ID:STEPTOEJOHNSO 



08-08-'1418:39 FRQ\1- HARDY CO CIRCUIT CLR 3045300281 T-188 P0028/COS1 F-800 

d.· ·The August 2. 2013 meeting is also deeply troubling. During the course 

ofthis meeting, the County Commission~ based upon an "appointment" with George 

Crump who came.to discuss the "EM Fee") 'the County Commission Yofed to approve 

a$10.00 per month Special Fee and buy the Bakerbuilding in a single vote mu1 on a 

sepllrat() vote deoided to transfer the funds to do same to the authority from the county 

.budget so the Baker building could be purclJased outright with no need for financing. 

No member ofthe puliIic would have been able to anticipate that any ofthese events 

would transpire based upon an "appointment" with George Crump to discuss the BAA 

Fee. Additionally, the vote to move the funds from the County to the Authority was 

done with no discussio~ no mention of total cost, and no mention ofwhat source of 

funds the county would be dl'2wing upon topay for the Baker building. 

Co • The August 20, 2013 meeting is also concerning regardingtbe Order 01 

.A.dopti01t ofth~ Ordinance. From areview ofthe testimony, itwould appearthat the 

.August .20, 2013, meeting was the first time the ac~ Qrdinance was publiclllly 

disseminated and it did not faithfully reflect the actual vote taken on August 2~ 2013 

which approved an ordiI1llllc€I that charged $10.00 per month. The remainder ofilie 

seve-n page docoment was not publicall)' available or pUblicaIly explained by the 

Commi~sioners prior to the adoption ofsame. The two notices ofpublic meetings to 

discuss the proposal that are contained in the OIdel' ofAdoption are misIeaamg 

inasmuch as the Ordinance itselfwas not available to the public at eltha' meeting and 

. County Attorney See later opined to the County Commission thnt the Ordinance was 

not"passed pumuant to a public hearing. Therefore, any insinuation by the attacIunent 
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of1hese ~tices.mdiCD.ting that the public meetings.were either apre-.requisite to or an . 

'integral part of.the process ofpassing the Ordinance in its final form are false. 

43. Additional violations ofthe OGPAarcaIso apparentfrom a review of the· 

evidence. As the Court reviewed tberecord ofminutes from the Hardy CDunty Commission, it 

was struck by the lack of m~anillg:fuI discussion before important decisions were made. . 

Specifically the Court considers 'the following instances as impcmJissiblc private meetings of the . , 

Hardy County Commission: 

a. Bank Meetings - Alan Brill, CEO of Capon Valley Bank testified that h~ 

his assistant, and the bank's nttomey personally met with all three county 

conunissioners on two different occasions. These meetings were represented during 

his testimony as meetings to detexmine the banks fhreolasnre procedure regarding the 

Bakerouilding. These meetings occurred plior to the auction. The Court does not 

believe it requires two meetings with the bank to find out when the·bank would be . 
foreclosing. These meeting were obviously deliberative in nature regarding 'the 

County Commission's interest in purcbllsing tile building. And since the County 

Commission'had already been discussing the matter as aquorum;. fuel'S was not much 

need for notice or discussion ofBame at the meeting on June 4. 2013 where they voted 

, ,to bid on the Balcer building. 

b. Consultations between Commissioners JR Keplinger and Michael Teets -

Commissioner Teets represented on the record at the August 2. 2013 meeting that he 

~rcouIdspeak for JR and [myselfJ that we bath feel we should own tho building and 

hal'e the fee." Trial ExhibiT D26. typedminutespage 2, March 17. 2014. Inasmuel1 as 

Commissioner Keplinger voted against doing both thillgs at the ~eting immediately 
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.prior to the August 2. 2013 meeting, it is obvious that a privatemeeting between two· 

commismoners (which:constitutes a quorum for conducting County business) did OI!Cur. 

during the weeks between the Ie-Vote. 

c. Change in posture by the County Commission as to source offunds for 

Baker building purnhnse - Mer the Ambulance Authority was the high bid forthe 

Baker buildingt it:first aPpeared on the record that the financing details were faT from 

finalized. On June 18; 2013, the HCEM representatives nppeared before the Hardy 

County Commission to request a letter ofcredit to allow them to try and finance the 

bw1d;ng. The Commissioners approved a $I OOtOOO.OO line item instead. At 

subsequent meetings of the County Com.mission, nothing is mentioned regariling 

financing the building, It appellt's from the record and from Mr, Greenwalt's 

testimony that the HCEAA fully intended to finance the purebase until the August 2~ 

2013 meeting whereat the County Commission with no discussion on the matter, voted 

to purchase the building from County fUnds and forego financing the building. It dOes 

'not a'ppear on the r~c.ord wllere tha fbnds were pulled from in ilie County budget and 

no speoific IImounts were no1ed in the motion, Clearly 11 shift in posture from 

financing the building through the Ambulance Authority to pulling the funds out of tbe 

County budget to purchase same outright (a 1.13 million dpUarpropo~tion) would 

MV!: necessitated deliberanon amongst the COllllty Commissioners. From the reading 

ofthe minutes. any deliberation on this issue occurred in a forum other than at a 

County Conmtission meeting.' 

d, On July 2.' 2013. Commissioner Teets brings up for the :first time thnt we 

HCEM should talk to EAHawse regarding a longtenn lease. This change inposture 
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.. was not at all anticipa1ed by the HCBAA and Mr. Moore voiced his confusion as to :, 

what 1be County Commission wanted in this regard. Apparently, bellind the sceneS , '. , 

deliberations with Mr. Johnson involving, atvarious times, all three commissioners' . 

were the contettual baokground behind this request. Mr.lohnson tes1ified that ?vIr.. ; 

Keplinger made representations fo him in which it appeared that Commissioner .. , 

Keplinger had been deliberating the issue ofthe building purchase with Commissioner 

Teets. 

44. ·The foregoing instances ofmeetings inviolation oftbe OGPA cannot be 

overlooked Or ignored. All these illStanCes (ead to some sort ofofficial action by tbeHardy , 

County Commission and noile of'tbese inSlances fit ieto the meeting excepDon clause oftha . 

OOPA. The business ofthe Hardy County Commission cannot be conducted in private and a 

meeting held to rubberstamp de~isiong already deliberated aud made. It is llaramount 1ltat ' 

proceedings ofgovernment be transparent. The Hardy County Commission, by and through itS 

actions: has denied the citizt?UY ofHaIdy County nmeaningful opportunity to observe, 

participate in. and understand the decisioDs being made on its behalf 

45. The remedy for violations OfthB OGPA is for the Court to invalidate any action 

taken at any meeting for wItich notice did not comply wi1h the requirements ofthe OGPA. In 

making the deoisicm to invalidate 11 decisio~ the Court would note that the Hardy County 

Commission's violations ortbe OGPA did notjust.happen at one meeting but represents a 

cbronic and systemic problem in the mamwrin which the Hardy County Commission does aU its 

business. £Vim though the Commission did attempt to mfoxm the public through its publio 

meetings, it still fell short on providing actual, useful infonnation to the public to allow them to' . 

ask relevant questions I~uch 'as the eommission did not have 11 copy ofthe ordinance 
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... 'avail~bJe (same had been requested,to be drafted on March 5.2013) and also did notpublically 

disseminate the financial information it Iece1ved from the AmbulanceAuthority regatding the 
-

~ticlpll1ed Ie'Venue vin eac11 rate. None ofthe subsequent nctions have provided 11 cure to the 

pl'Oblems inherent jnthe decision-making process r~garding the purchase ofthe Baker building 

and the adoption (and backdating) ofibe Ordinance. Accordingly, those actions are void. 

46. Although the Hardy County Commission nnspreviously admitted that a ~'properly 

alleged ••• teclmical Pl'llcedural error" existed, it asks for same to be excused UDder W.Va. Code 

§7..) 5 ..18. Without extensive discussion, this CoUrt does not believe tbatthe "saving" section of 

theAmbulance Authority section can possIbly trump tIle mandates oftha OGPA. The 

''procedural error" presentin,thls case is overwhelming iniis impact on the public and cannot be 

excused odgnored by this Court. 

ACCORDINGLY, it is hereby OlmERED: 

1. The vote ofthe Hardy County Commission taken during meetings held on June 4, 

2013. and August 2J 2013, Ie,lating to and authorizing the purchase the building at Baker and the 

llse ofHardy County fimds to finance same are VOID. 

2. The vote ofthe Hardy County Commission taken during meetings held oJ!. August 

2J 2013, and August 20.2013, authorizing the inStitution ofa Special Emergelloy Ambul!111ce Fee 

and adopting and Ordinance to accomplish same are'VOIl>. 

3. The Hardy County Commi!!sion shall forthwith refund all moneys to those 

citizens:which have previously paid the Special EmergencyAmbulance Fee. 

4. Exceptions to any adverse IUlings nreheraby SAVED. 
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5. The Circuit Clerk shnll provide a. copy oftbis Ordel'to allcollI1Sel ofrecord and 

sbnll provide an attest copy ofthis 01uer to the Clerk Qfthe Hardy County Commission for entrY 

into the Police and Fiscal OIderBook. 

. 6. .Nothing JelIla.ining to be done in this mattert the Circuit'Clerk shaU remove it 

from the docket and place itamongihe actions ended. 
tv'" . 

ENTERED 1hisjLday ofAugust 2014. 
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Aug. 29. 2014 lO:;;AM JUDGI: ~RYE . 

IN um CIRCUIT COlJRT OJiJLUU)Y COUNTY, WESTVlR~K-Vt;
WENDY J. MILLER, JOHN A. ELMOllEJ .,.., y \...-, 

-n. WA"WE THOMfSON, OVID NEED. . DEPUTY 

Dna BONNJIi L. HAGGERTY, 


Petitioner-B, 
CRse Number 14·C-17v. 

.Senjol' Status Judge Andrew N. Frye, Jr. 
J. MICHAEL TEETS, COMMISSIONER; 

WILLIAME. KErLINGER,JR., COMMlSSIONER; 

lind the: a;AlIDY COUNTY COMMISSION, 


- Respondents. 

ORDER GRANTING TEMPORAll'S?" INJUNCTION 

Now comes this COUlt, 140 Honorable Andrew N. Frye, Jr. presiding, being in receipt of 

Petitioners' MOllon. TO Enforce the Final Ortier 0/Augusr 8, 2014 and MoJion fot Injunctive 

Reliefand the Supplsms71rto same. It would appoar that it is necessary to resolve the outstanding 

issues that exist In this matter and that further Hardy County Commission actions at this time 

would only serve to further complicate a final IeBo]ution. 

ACCORDlNGlY, it is hereby ORDERED: 

1. The Hardy County Commission is hereby enjoined from taldng any votc.s or 

otherwlso considering the iss1les ofthe spe.cial emorgency ambulance fee ordinance or the 

purchase ofme Baker building a.t its meeting until suchtimo as a full bearing may be had on 

Petiti<lners' Motion. 

2. Respondents shall also appellr lIlld show cause as to why the ;efurtds have not 

been processed as directed by prior order ofthis Court. The Court is informed that the Hardy 

COllllty Commission has :in its employ two individuals who send out bills to tho residents of 

.Hardy County fa1· the Special Emergency Ambulanco Fee. Tho Court does not undorstand why 

theso same individuals did not send the Court Ordered refunds. 
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3. Both parties shall be pIepared to conduct a full evidentiary bearing and prescnt 

any legal argument an tho remaining issues, specifically, the Petitioner's argument under W.Va.. 

Code §7-15-4 and the issue ofwhether the void purchase of the building can be merely 

con:.fir.med by vote Dr ifsomething more is required PUISUtult to the case Jaw .interpreting W,Va. 

Code §6-9a-3• 

. 4. The parties shall likewise btl propared to argue the PetitioneIS' Motion/or 

ATtorney Fees; M~llon ofWenqyJ. Mille-rIo Wf1hdtaw; and any other'motions which shall be 

. properly filed and noticed prior to th'e heming. 

5, Any pllIty who' desires to add additional parties to this actionmay do so. J:he 

COUl! wlll not bo joining additional entities oilt!! own volition. Ifnew parties are added prior to 

the heBling, the joining party shan provide nouce of the hearing. Any nowlyjoined.party will 

na\le tho opportunity to a.p'pear at and partlcfpatc in the heating, In the eventthat apetition to 

add a. new 'pllrty is not served prior to the hearing, thejoining party shail.bave a copy of the 

perition available to the Cou~ on the date oftbe hearing, 

6. Counsel for tho parties shall confer on B dare for the hearing and notice same once 

a date and time Ble determined. 

7. The Circuit Cl~k shall fax a copy ofthis order today to all counsel ofrocord to 

provide notice of the injunctIon. .The Circuit CI~rk shall likewIse immediatelyprovide an attest 

copy ofthis Order to the Clerk of the Hardy County Commission for CllTrY into Its'Police and 

Fiscal Order Book. The original signed copy ofthis Order will follow b~mail 

. i-
RED this ill dliY ofAugust 2014. 

~ TRUECOPi 
,':/fEST: 
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to 

DATE \ D-IO-/LL 

lNTlfE CIRC'VlT COURT OF HARDY COUNTY, WEST VIR~ 

WENDY J. MlLLER, :fOHN A. ELMORE, . 
B. WAYNE THOMPSON, OVID NEED, 	 DepUTY 
and BONNIE L. HAGGERTY, 


Petitioners, 


v. 	 Case Number14-C·17 
SeniorStatus Judge Andrew N. Frye, Jr. 

I.MICHAEL TEETS, COMMIsSIONER; 

WILLIAME.KEPLlNGER, JR., COMMISSIONERj 

aJld the HARDY COUNTY COMMISSION, 


Responden's. 

FINAL ORDER 

On the 29111 day ofSept~ber2014l tpis matter came on before: the Court, the Honorable 

Judge Andrew N. Frye, Jr. presiding. slIllJe having been previously noticed for hearing this date 

to address numerous Olltstanding Motions. The Petitioners were present in:person and by their 

counsel, J. David Judy. ill. The Respondents were present in person and by counsel, Bridget 

Cohee. 

The Court took the testimony ofRespondents' witnesses County Clerk Greg Ely and 

HeEAA President Greg Greenwalt both ofwhom were swom and subject to cross-examination. 

Upon consideration ofthe nature oftheir testimoJlY and the numerous times Respondents' 

counsel attempted to gnrnertesl:imony relating to matters that bave previously been testified to 

by both ofthese individuals, and given that Regpondents~ cOWlSsl based her examination ofthe 

witnesses. on amisread£ng ofPeters v. Wood ConntvCommlssion. 205 W.Va. 481, 519 S.B. 2d 

179 (1999), the Court tenninated further testimony and hereby makes the following FINDINGS 

OF FACT and CONCLUSroNS OF LAW: 
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9 Rule8/'011' CalISe 

1. The Court. issued a Rule Show Cause against the Respondents on August 29, 2014 

inasmuch as itwas represented to this Court that none of1he Special Emergency Amblllance Pee 

refunds had been sent to those indivIduals who had previously paid same. These refunds were 

OJdered on August 8, 2014 to be mnde forthwith. 

2. Respondents submitted exhibits 1-3 at the hearing in sUpport ofthe pOsition that 

all refunds have been made.. Tho Court has reviewed the records and it would appear that the 

ohecks were issued on September 12, .2014. Itwould further appear from the testimony ofClerk 

Ely that there are several checks whlchhave beenissued incolTectly (mclusion ofdeceased 

foun.er ,Property oW.Ilers on 1hr; clleck andjointIy to parties who are no longer manied) and will 

have to be reissued to allow same to be cashed by theproperty owner. It would also appear from 

ClerkEly's testimony that although the refund ohecks were issued on September 12. 2014. some 

ofthem were not mailed out until as late as the week before the heming. 

3. Based u'pon the foregoing testimony and representations. this Court finds the lack 

ofurgency e'ldllbited by the Respondents in returning property owner's fees to be offensive to 

this Conn; however, the 0 bject ofcontempt is to enforce the Order and it would appear that the 

Respondents have now, under tlJreat ofcontemptsanctions, substantially complied with same. 

III PetitlollforAiJoflleyFees 

4. Petitioners have requestedattomey fets in this matter and have submitted 

affidavits detailing their fees and expenses in maintaining this action. Respondents have 

objected to any 8W1lId ofattorney fees to the Petitioners. 

S. Under W.V~. Code § W.Va. Code §6-9A-7(b) (Open GovemmentalProceedings 

Aotg COPA). 
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(b) A publio agency whose governing bDdy is adjudged inacivil 
action to have conducted a meeting in violation ofthe ptovisions of 
this artiole may be liable to aprevailingparty for fees and o1her 
expenses"incurred by that pady in connection with litigating ilia jssue 
ofwhelherthe governing body acted inviolation ofthis article, unless 
the court finds that the position oftIle public agency was substantially 
justified or that special circumstances make an award offees and other 
expenses uqjust. 

6. TheRespondents allege in their written response "thatthe Hatdy County 

Commission was justified in its actions because there was not adequate emergency ambulance 

service in portions ofHnrdy ·County duLing the time these illegal meetings were being held. 

Respondents furthe:allege that the Petitioners are not able to claim the full amount of their bill 

inasmuch as the majority afthe cbarges related to the tlu.'ce jl,1dge panel. F'mally the Respondents 

argued during the hearing that the holding in the case ofPeters v. County Com'~ ofWood 

County. 205 W.Va. 481. 519 S.E. 2d 179 (1999). required tho Petitioners to prove that the 

R.espondents intended to violate the Open. Governmental Proceedings .Act. 

1. Respondents' :first argument ofsubBtantialjustificatiWl is without merit. The 

County Commission's dlltyunder W.Va. Code §7-15-4isto "oause emergency ambulance 

service to be made available where such aervic-e is not otherwise Dvailabletl• This duty is ibrther 

qualified by the fact that a county commission is not required to impose a duty to cause such 

service to be provided unless the commission has ilie funds availnble to do so llnd the County 

Commission is notrequired to cause such service to be provided beyond a level comrnensurat& 

with the amonnt offunds actually available for such pUIpDse. The adequacy language the 

Respondents :seize upon is contained within the legislative intent but is not part ofth~ apeoific 

description ofduty. Therefore: this Court will apply the duty liS directed - tbnt the County 
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Commission shall causeambulanco service to bo made a.vailable where It is nototherwise 

available. 

8. As this Court has previcusly found, the Mathias-Baker Rescue Squad \VIIS forced, 

as a. xesult ofits fraudulent activity III1d accompanying penalty and fine, to Oei!SB OpeIaticms ofils 

rescue squad. The argument Respondents seem to advance is that they were enveloped in a 

constant state ofemergencywhich wouldjustifY their violations oftha OGPA which c~ntlnued 

for months beginning in May 2013 and continuhlg tbroughoutthat SlllIImer and early fall. 

9. The timeline ofevents simply does notsupport 1lds assertion inasmuch as on 

November 20, 20n, it was broughtto the Illtennonof thelJaIdy County Commission thattlle 

Mathias-Baker Rescue Squad was having DnMcial difficulties and approached the Hatdy County 

Commission to request funding to rl'lmairt solvent. 1'beHardy County Commission voted to 

provide tile fimds in the Iltnountof$300,000.00 to the Mathias-Baker Rescue Squad to keep it in 

oporatlon. On October 9, 2012J the Hardy County Commission held an omergencymceting in 

response to the sudden closure of the Mathias-Baker Rescue Squad At a meeting ~eld ()I1 

November20, 2012, the Hardy County Commission created the Hardy County Emergency 

AmbuIanceAuthoritypUISuantio W.Va. Code§7-17-4. Trial.FxhihirDJ2,MaroII 17, 2014. 

OnMay l~2013, "the volunteer squad also caned Mathills·Baker ceased to run calIs beoause the 

creditors ofthe Mathias Baker Rescue Squad were foreclosing on the collateral. 'The v~te to 

purchase the property and th~ actual purobese OCCUITed on June 4, 2013. The imposition oftbe 

special emergency ambulance fee and '!he 5e~ond nffumative building vote ocourred on August 

20.2013. Accordingly. the Hardy County Commission was aware at least as early as November 

20,2011 that thero were significant problems wIth th6 operation ofthe Mathias-Baker Rescue 

Squad. 
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10. During the pendency oftrus "emergenny". ambulance service was beingprovided 

to all areas ofBardy County. On May 21,2013, Greg Greenwalt, HCEAA vice-president 

appeared before the Hardy County CommiSsion and advised the conunissionersthat ambulance 

service hadnot been interrupted, TrialExhibitD20A. March 17,2014. Durlng the trial ofthis 

matter, HCEAA President Jerry Moore (wllo served tiS presidentofthe HCEAA during the 

alleged emergency time period) likeWise confinnetl1bat ambulance service remained available in 

Hardy County, specifically the question was propounded: "In fac~ there has never been a 

sensatlon [sic) (cessation) ofambulance servioe inHardy Coun~ even after Mathias Buker 

Rescue Squad went under. bas it?" Mr. Moore J'esponded "Not to my knowledge." Jerry MaDre 

Testimony, Tlial Txanscript Day TI, p. 105, Ins. 13-16 (March 18,2014). FurthermoIef it would 

app~ that the Mathias-Baker Fire Department had contaoted both the County Commission and 

the HCBM fbr SOme finnn~al assistance in completing its state requirements to obtain a license 

to operatean EMS service in the Matbias~Baket' area-said requests WeIe ignored. Jeny Moore 

TestimollJ'. Trlal TranscrlptDay n. p. 109, Ins. 10:,23 (March IS, 2014). Instead the County 

Commissi~ through the HCEAA WIlS in competition to establish an ambulanceservice to 

CQmF~te withMathiIlS~13akcr Fire Company's ambulance endeavor. Jerry Moore TestimD71)I, 

Trial Tl'8I!script J?ayli p. l09,ln. 24 andp. IH1lns. 1-5 (March 18,2014). 

11. As for the affidavit of lIttomey fees submitted by the PetitioneIS, the court is of 

Ihe opinionthat these; fees arejustified inthis ease. The original petition was filed November"4. 

2013 and assigned case number 13-C-76. On November21, 2013, a three judgepanel was 

assigned to hear1he Petition by the WestVirginia Supreme Court ofAppeals, OnDecem'ber 9,. 

2013. the Respondents filed aMotion to Bifurcate' the issues for trial. The matter was scheduled 

----------------~"--- . 
11llfs Com has previously m!slc!entlfled the Pelilionero 115 hllying Sed this motioll in the: Final Ordg-ofAugustS. 
20[4. Said designationwas In CmJr. 
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for a.tbree day trJal before the threejudge panel which commenced on March 17.2014. On the 

first day ofthe trial2 the three-judge panel announced from the bench that it was granting the 

Respondents' J.tJot(on to Bifurcate and directed that the non-impeachment issues be iden:t.ified as 

a separate civil action (14-C-17). At the conclusion oftha proceedings in case number 13-C~76, 

the remaining issues in case nUI!lber 14-C-17 were assigned to the Honorable Andrew N. Frye, 

Jr'J Senior Status Judge, for decision. Subsequently. Petitioners moved the Court to proceed with 

the remaining issues utilizing the testimony and exhibits introduced dudng the three day trial 

before the threejudgepanel. Respondents did not object to this Motion and same wils granted 

and the deoision in this matter was based upon the existing record from case number 13-C-16 

(with the addition ofl'etitioners' exllibits 34-46 whloh were admitted into evidence without 

Respondents! objection). 

12. The statute aliows for the award offees and expenses inCUlTed by the prevailing 

party in litigating a violation ofthe OGPA. The Respondents complain that file fees charged are 

fOr both the three-judge paoellll1d fOJ: the proceedings tlIlder the meeting violations. However, 

the procedural histmy clearly shows that both the Petitioners and Respondents had to prepare 

theil" individual cases for the entirety ofthe petition inasmuch ~ the tbree-judge panel did not 

direct "t}1I~ bifurcation until the morning oftrial. As fbrther proof of the level ofcoJIrlngled 

preparation- the record made before tho threejudge panel was sufficient ta make the requisite 

determinations needed for the remaining issues in the matter. Additionally> the Respondents did 

not object to the Petitioners request to proceed on the evidentiary recol'~ made during the trial in 

resolving the remaining issues. Therefore. the Petitioners are notforeel osed from an award of 

attorney fees simply because the same record was utilized in two different deaisions. 
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13. FmaJly~ the ~espondents argued throughout the hearing that the award 'Ofattotney 

fees is based Upon afinding by this CQurt that the County Commission intentionally violated the 

OOPA. Respondents extensively tefezanced the Peters "II. County Com'n ofWood County, 20S 

W.Va.481, 519 S.E.2d 179 (1999), case as the standard tlllS Court s110uld apply in 
\ 

its . .' 

determination ofattomey fees. The Court has reviewed the Peters decision both prior to and 

Ilf\er the heln'ing and find absolutely no requirement in Peters that an intention to violate the 

OGPA must ~e shown in order for the Petitioners to recover attomey :fues. Peters deals with the 

OGPA IIIld its relation to attomey-client privilege. The repeated misrepresentation ofthe hDlding 

inthis decision and its accompanying questioning ofwitnesses was not wellreceived by the 
. . 

COM. 

14. Other thlUl f1 generalized objection to the Affidavit for Attorney Fees, the 

Resp~ have .mad~ no specifio chnllengcs to any charged.amount. Th~rcfoIe the Court does 
. . 

award unto the Petitioners attorney fees in the amount of$ll2,OOO.OO. 

• Respondents'Molioll. toAmendandCorrectPrior Filing, 

1S. On August 18. 2014, Respondents filed aMotion to Alt£!1' or AmendiItc fmal 

Orde~ dated August 8, 201( Within said Motion was an attaobm~ntdenoted as Exhibit B which 

purported to show the County CommiSsion's compliance with its own rules for conducting 

meetings. However. thls dOCllIllcnt was. inactuality, a~ofnew roles that had yet to bo 

apptoved by tho Hardy County Commission. In this Court's Order dcmymg the Motion, the 
. . 

Court pointed out 1he enor. SubseC!uent1y~ Respondents filed a Motion 10 Amendand Correat 

PriorFlilng to replace Exbibit B with the correct document. 

. 16. In its Motion, the R~.ponden1s rebnsh numerous arguments tlmt have already 

been re\riewcd by the Court and request lhat the corrected exhibit be included in the file. 
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17. The Court will BIlow the correct exhibit to be included in the record, hut will not 

give 'the Respondents Ii seoond bi~at the apple with adetailed l'esponse to the Motion. 

e 	 llesjlondents' MollolllO JOil1 the Capon Tl'alle;t Bank and Jack WaTters, (1$ TrllSlee of 
tile Capon Valley Bank 

18. 1u its post-trilil motions, Respondents havelllBintained iliat this matter was tlawed 

from the beginning inasmuoh as thePe1itioners did notjoin the Capcm Valley Bank or the . . . 
Trustee under the Deed o£Tmst seeming the Baker builc:Ung, Jack Walters. In light ofthe 


Responden1s' :repeated call for joinder ofthese parties. the Court directed that the Respondents 


file a motion to joinwhomever they desired for the Court to consider. 


19. Rule 19(8) of the WestVirginia RIlles of Civll Procedure "requites two genetal 

inquiries fotjoinder of II person 'Who is subjcct to service OfPl~cesS. First. is his presence 

necessar,y to give complete relieftD those already parties? Second, does he have a claim that, jf 

he is notjoined, will be impaired or wiD bis nonjoinder result in subjecting the existing parties to 

a substantial risk ofmultiple orinconsistent obligations?'" Syl. pt. 1em part), Waohter \t. Dosert, 

172 W.Va. 93, 303 S.E.2d 731(1 983}. Furthermore, it has been held that "[ilt is a 

misapplication ofRuJe 19(a) oftbe West Virginia Rules ofCivil Procedure to addparties whD 

are neither necessary nor indispe1lllable. who ore not esse.ntial forjust adjudicatioo, and who have 

a sepatate cause Dfaction entirely." 8y1. pt. 2, Gloverv. Narjck. 184 W.Va. 381. 400 S.E.2d 816 

(1990) (ovemded on other grounds by State ex reI Packard v, Pf!!T\!:l 221 W.Va. 526, 655 S.E.2d 

548 (2007). 

20. Upon review oflbe Matlon to JQin~ the'court finds that the Capon Valley Bank. 

and Jack Walters are not indispensable parties to the present action. This Court has already 
. . 

decided the issues between the Petitioners and Respondents as they related to the matters raised 

in the Compla:int. The detennination as to whether the Respondents violated lhe OGPA and 
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statutory meeting notice requirements did not requjrc either the Capon Valley Bank orMr. 

WaIter's partioipation in the Htigatlon. 

21. While this Courtrecognfzes that the Respondentsplanned to try tolloldameeting 

that complied with the OGPA and reaffirm tbepurcbase ofthe Balcerbuilding, this Court 

specifically finds that this option ls not 'Viable inasmuch as the original process was so 

fundamentally and procedm'Bily f1a.wed UlBt Jlothing sbortofstarting the process completely over 

would satisfy thercquirements oftb,e DO-FA and the holding in McComas v. Board ofEducation 

ofFayette ~ounty. 197 W.Va. 188,475 S.E.2d 280 (1996). In McCorzu;m, the West VJfginia 

S\Jpreme Court ofAppeals directed the Fayette County Board ofEducation to restart the entire 

statutorily mandated school consolidation process bllSed upon one private meeting held between 

the superintendent and aquorum of board of13ducation mcm'bers to discuss the consolidation of 

schools one day prior to apublic meeting wherein the vote was made to consolidate the schools. 

Frllm thlssing/e violation ofthe OGP~ Iustice Cleckley, observed that "those faots­

seriomness ofthe viaration. intent, and possible effects-to be the most impOttlmt considerations 

in fushioning auappropriate remedy ancl, in this caso, their combination mellIl5 any corrective 

act10n would have to be of a very significant nature. It may well be that nothing short ofstal'ting 

tlw entire process over could have provided an adequate cure.u McComns, 197 W.Va. at 202, 

475 S.B.2d at 294. 

22. In theFil101 Order dated August 8, 20]4, this Court specifically enumerated eight 

signUicanl violailoTU ofthe OGPA - some ofwhich represented singular viola1ions ofthe 

OGPA while others were chronic in Dature. T.fte Court will not :recount Bll the violations 

previously found by this Court, suffice it to say, the vlolations found were fttl'more serious and 

chronic than the single viollliion noted ixiMcComas. Theref£!Ie, the Respondents' contention 
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that somehowmerely conduoting a legal meeting and voting fa confirm the building pUrchase 

and 1he enactment ofa fee shows that the Res'pondents have yet 10 comprehend that the pattern 

ofbchavior that the Respondents engaged in priorto 1he purchase ofthe buDding and rhe 

enactment of the fee were serious violations ofthe OGPAand the statntory requirements of 

W.Va. Code §7-~-2 andsama cannot be easily dismissed orpcrL'ilnctorily affinned by a simple 

yote. 

23. .As for the involvement ofthe Capon Valley Bank ~Mr. Wa1~ the 

Respondents' violations of1ha OGPA and their nonconfonnity withW.Va. Code §70 1-2 were 

matters between the Respondents' and t1lc citizens ofHardy County (as weze advanced by the 

Petitioners), The RespondeJ'!.ts' insistence thBtthe Pelitioners could not litigate the issue without 

joining these parties is witbout merit. PeUtioners were able to litigate tile entire iS5llc without 

eitherpllIf:y b~ing joined, It is not, and should not, be up to citizens to litigate issues that exist 

between the lWpandents, Capon ValleyBank, and Mr. Walters. Respondents have bad the 

option and DPPortunity to join these parties from the inception ofthe litigation and have chosen 

.DOtto do so. 

24. Tlie Court would also note that the Capon V!illey Bank was certainly on notice of 

all issllcs existing between the parties and did not seekintervene in the matter either. In filet) the 

CoUItwould note that the CEO ofcapon Valley Bank, Alan Brill. was awitness called by the 

Petitioners and testified undt;.r cross-examination that theBank "did not want the bankts name 

involved ...It and "didn't want the bank's ntmle tied to it [the lawsuit] in uny way, shape. or 

form", Alan Brill Testimony, Trial Transcript Dav n. p. 13, Ins 23-24. p. 74.1ns.4-5~ (March 18, 

2014). 

Page lODf21 

OCT-1B-2a14 12:51?M From: 3e4530B231 ID:STEPTOEJQHNSO 

http:RespondeJ'!.ts


.. '-0-10-'14 13:02 FR(tYJ- HARDY CO CIRCUIT CLR 3045300231 T-728 POQl1/0021 F-932 

25. AccoIdingly, this Couu finds that the Capon Valley Bank 8nd Mr. Walters wore 

not indispeJJSllble parties to the litigation, never sought to intervene in this matter, and have 

separate causes ofaction entirely from the violations oftho OGPA and the Jaclt ofnotice under 

W.Va. Code §7u 1-2 which wereihe issues Ii1igated 'between the Petitioners and Respondents. 

I!f Motion ofWendy MiUer to Wifhdrtnl1llS ParlyPelitioller 

26. The Motion ofPetitioner Wendy Miller to withdraw as a Petitioner ill this matter 

is GRANTED. 

!If Petitioners'M(}tiDn/fJ1'Injunctive Relief 

27. .The Petitioners have requested that Q permanent injunction issue to prevent the 

Respondents from re-estabJishing the spccial emcrgcn~y ambulance fee. The Respondents have 

~pposed this Motion. 

28. 'The Respondents have asserted that Ute fee is necessary under W.Va. Coda §7-15­

4inasmuch as the Respondems are required to provide e.dequate ambulance service to everyone 

illHaxdy County. Respondents have alleged that 'the CUlTCnt situation in the ~ounty is not 

adequate. as testified to by Greg Greenwalt. President ofthe HCEAA. The Court would note for 

thcTccord that Mr. Greenwalt is serving on the HCEAA as aHardy County Commission 

appointee and hall no experience in emergency seNices beyond whatlte has gained in his time as 

a HCEAA member from 2012 to the present. Mr. Gre6Ilwalt testified thatnvo volunteer 

ambulance services eover the eastem portion ofHardy County - namely Wardensville Rescue. 

Squad and Mathias Baker V~Iunteet' Fire Department. These two ambulance agencies ate both 

in servlce and licensed by the Slate ofWest Virginiato provide ambulance servIce. Between 

these two agencies there are five ambulances operable to coverthe eastern portion of the county. 

These services also have mutual aid agreements to assist jnproviding coverage. Mr. Greenwalt 
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was not able to providemor~ infommtion about these services because neither groupprovides 

information to the HCEAA. 

29. Conversely, Mr. Greenwalt testified that the HCEAA has 2q3 paramedics inits 

employ, owns two ambulances that it does not run on emergency calls, IUld has yet to begin 

providing any trainhlg to certifY additional drivers or emergency medical technioians (EMTs). 

Currently anytraining initiatives have been spearheaded by either Wardensville orFmJay's 

Ambulance Service (the entity that serves the wcstemportion ofthe county). As for tho 13aker 

Building, itcmrentIyserves as the duty station for one paramedic on asbiil, serves as a garage 

for the two ambulances when not on JOI1l1 to other ambulanoe agencies, and also houses the two 

chase vehicles that are available for the parqmedic onduty to use. 

30. Mr. Greenwalt likewise presented ap~jected budget for tho H~HAAwhich was 

prepared onMarch 12. 2014 ,wbichshowed the proposed di~lrlbutiol1 ofthe special etnergency 

ambulance service fee should same be made available to the HCEAA. Itwould appeartbat for a 

total budget of$928,SOO.OO, the HCEM would only be able to employ 1bree OJ' possibly four 

pazamedics and a director; would not hire EMTs or thivexs; would not run its own ambulances; 

and would spend $75,ODO.00 on utilities at the BBker BuDding. The proposed budget also 

indicates that theHCEAA intended to cOmpensate the volunteer rescue squads at arate of 

$100.00 per call. However. $708,500.00 ofthe emergency ambulance senric~ fee was budgeted 

solely to the HCEAA for its personnel and overhead at ihe BakerBuilding. 

31. This issue of"adeqnate" emergency ambulance service bas been put forward by 

the Rcs'pondents on anumber offronts; however, this Court finds that the Respondents' l'eJiancc 

on the legislative section's preamble to be misplaced in the face ofa clear direotive outlixrlng 

what the county c~mmissionactllally has a duty to provide. W.Va. Code §7-15-4 states that a 
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county commission "shall cause emergency ambulance servicefo be made available to all the 

residents oftha county where such service is not othetwise a"lailablc". The duty is further 

qualified under this section to state that the "artiole shalJ not be construed insuchmanner as to 

im.pose a duty to cause such emergency ambulance service to be provided unless the commission 

shaIl make an affirmative d~eIll1inBtion that there are funds .available therefor by inclusion ofa 

projected expenditure for such PUl.'Pose in the currant le"Y estimate.It !fthc funds arc available 
. . 

then the "commission sban not be under a duty to cause sach~ervice to be proVided beyond a 

level commensurate with the amount offunds actually a.vailable for Sl1ch purpose:" 

32. The Respondents" adequacy argmnent j,g not well taken. This Court is satisfied 

from the testimony that th~ three ambulance services in Hardy County- Wardensville.lI4athias­

BakerFire Department. .and Fralets are fully licensed providers by the State ofWest Virginia., 

Tho Court has reviewed the requirements for licensure from the West VIrginia Department of 

Healtll Bnd Human Services Bureau ofPublic Health Office ofEmergency Medical Services as 

contained in W.Va. eBB. §6tJ..48-4 and falces judicial notice that 1hcs!: ambulance services are 

Stibject to Stale oversight and inspection regarding nlUllerous issues which impact the quality of 

.	servioethe ambulance companies .PI"ovide~ Speoffically. the Court woUld note that W.Va. CSR 

§64-48-4.l7 requires the following with respect to ambulance response: 

Availability. - EMS agellcies shall eDSUIe that service for 
which they are Hcensed is avaUablc to the publio or population 
served ,vithintheir regular opexating mea on a twenty-foar (24) 
hour continuous basis eitherbyproviding the service 
themselves or by written agreement with another licensed EMS 
agency. 

Therefore. it wottld appenr that the Respondents' complaints regarding the inadequacy of 

response ofthese volunteer units would be better directed towards the licensing agency for a 

thorough investigation mther tlJan to tbis Court inRespondents· motions. T1le Office of 
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Emergency Services Is :fur mote qualified than the Cireui! Court ofBardy County to make 

detemrlnatians on the appropriateness and adequacy ofambulance service - ifthe Office of 

Emergency Scrvlces has granted a license to these agencies then the Court has no reason to 

believe that they are not in compliance with W.Vn. CSR §64-48-4. 6t ~eq. 

33, Inasmuch as Mr. Greenwalt testified that bofit volunteer ~bnlance providers on 

the eastem side ofHaniy County - Wardensville and Mathias·Baker Fire Department ~ are 

licensed by the State ofWest Virginia and in service, the Court finds no reason to declare the 

re8cue squad's response to be inadequate and :finds it rather disturbing that the HCEAA has such 

anegative view ofthe volunteetS who arc pro\liding ambulance service in Hardy County. 

34. This Courtrecognizes that "[t]he county court is a corporation ~reatedby statute~ 

and possessed only ofsuch powers as are expressJy conferred by the Constitution and 

Legislature. together with such as are reasonably and necessarily bnplied in the i\lll and proper 

exercise ofthe powers so expressly given. It can do only such things as arc authomed by law. 

and in tho mode prescribed." 8yl. pt. 3, Barban. County Court ofMercer County, 85 W.Va. 

359, 101 S.B. 121 (1920). Having dispensed with the adequacy argument and with the 
, 

referenced legal backdrop. it is important to breakdown what is actually statutorily required of 

the Hardy County Commission. The plain~guage ofW.Va. Code §7R15~41'equires the county 

commission to ~use emergency ambulance service to be made available to all the.residents of 

~ county where such service is not otherwise available. By testimony from Respondents' 

witness Greenwalt. it is clear that state-licensed ambulance service is 'presently avm1able 

throughout Hardy County. Therefore, under the statute, the Hardy County CDmmis5io~ is not . 
presently required to do anything with respect to ambulance servIce. 
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35. In the event that ambulance service W!1!I not "otherwise available" to all residents 

ofHardy COllnty, the Hardy County CommissIon is only obligated to provide ambulance Set.'vl.ec 

ifit makes an affirmative determination that tllere are funds available in the levy estimate for that 

service but the Hardy CounW Commission is not obligated 10 .provide emergenoy ambulance 

servico beyond a level commensurate with the funds actufilly avaiJable for such pUlpose. 

36. Areview ofthe levy estimates end projected budget for1he Hardy County 

Commission in fiscal year 2012·2013 indicates that $9.000 was budgeted for the Ambulance 

Authority. Fiscal year 2013"2014 indicatesthilt $6,935.00 was set asidefor the HCEAA. Fiscal 

year 2014-2015 makes absolutely no mention ofHCEAAfunding which might be available from 

the county. Perillonel's' Exh.tbif }.] (Selltember 29, 2014). 

37. Having found thllt three licensed ambulance services are providing emergency 

IlDlbulance service for Hardy CounlY~ the Court finds thot there exists nQ aff'umati'Ve duty under 

W.Va. Code §1M 15-4 for the Hardy County Commission to establish its own ambulance service 

to compete-wlth the efforts nJresdy inplace. Furthermore. the Court would :find that the budget 

ofthe Hardy County Commission for the priortbIeeiiscBl years have allotted only $15~935.00 to 

'the HCEAA. Under the statute-t'hel'e is no duty for the Hatdy County Commission ~p~vfde 

ambulance service in excess ofthe budgeted amount. 

38. As for the correlation between W.Va. Code §7-1S-4 and §1-1S-17. this Coll11~ 

baviog found tb~t the Hardy County Commission has no duty to provide ambulance service 

inasmuch as same is available. does likewise find that1he imposition ofa s'pecial emergency 

BIllbulance service fee C1\Illlot not be allowed. The power to jmpose the :tee in W.Va. Code §7­

15-17 is derived from the duty to provide ambulance service in W.Va. Code §7-15-4. Inasmuch 

as emergency ambulance serv.ice ls otherwise available throughout Hardy County, my 
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imposition ofa special emergency nmbulance fee by Hardy County Commission is an improper 

use ofthepower delegated to the Hardy County Commission in W.Va. Code §7-15-4. 

39. Finally. Upon review ofthe proposed budget of1he HeEAA dated March. 12­

20]4, it would appear tllat this budge1 inollldes exp611Ses for maintenance and upkeep at the 

Baker Building. 1!owever. from the trial testimony. it is apparent thatlbe BakerBuilding will be 

utilized for dinners, fundraisers, weddings, anniversaries, a polling place:. and a potemiallo~afion 

for the Baker Jibraxy. J. Mi~bael TeeJs Testimony, Trial Transcript Day m. p. 130, ~ 24, p. 131. 

Ins. 1-10 (March 19. 20 14). These uses ofthe BakerBuilding while the maintenance, msurancol 

and llpkeep are proposed to be paid out of1he special emergency ambulance fee, constitute a use 

oites funds which vIQlates the limited uses for fee funds under W.Va. Code §7..1S..17 inasmuch 

as these 'USes ofthe building are not "providing emergency ambulance service to the residents of 

the caunty". !d. Tn light of1hese nnticipared uses) the fee appeats to be a.1a1r which has not been 

approvcdby Hardy Coun~ voters. 

So Re..pnyment ofC()ullf;p Flmds 

40. This Court bas previously voided both the purchase ofthe Baker Building and the 

ordinance liS a result ofvlolations of the OGPA and W.Va. Code §1-1-2. While the fees have 

been substnntiDlly refunded to those individuals who plrld, the coffers ofHatdy CDunty - and 

more specificallY the Courthouse improvement fund -are stillshort $1.130.0()O.OO. 

41. Tuming to the issue pfrepayment, it would appear that inasmuch as the Hanly 

County CommissIoners who approved the purchase ofilia building did so at amee1ing of1he 

.Hardy County Commission wherein they lacked jUrisdiction based upon a failure ofstatutoIY 

notice, 1hen the individual commissioners who voted to approve the putchllse, namely individual 
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llilspondcnfs Teets and Keplinger. are liable to Hardy CO'tll1ty forthe funds imPrOperly. . . 
e).'Penlfud. 

42. Ina prior decision d~gwith personal liability ofcounty commissioners for 

unlawful expenditure.sz the West Virginia Supreme Court ofappeals held that "[t]hemembers of 

a c:ounty court who participate inmnking such unlaw.ful allowances•••are individually Dahle 

thcrefor,jointlyand severally. By}. pt. 2, County CL ofTyler Countyv. Dug. 77 W.Va. 17.87 

S.R. 256 (1915). In the Duty case, the county oommissioners approved numerous po.yments that 

they were not authorized to make. Fjnding a laok ofjurisdiction to make these payments, the 

court directed repayment reasoning that lI[i]t is no 4eferJse to the action that theparties to the 

unlaWful payment may have.been mistaken as to the Ja\v, and may have acted without any 

COITUpt design. Th.eir liability does not depend upon noriminal intent, but rasts upon lack of 

ju"Dsdiction, or want ofexpress authority in law, to make the payments. Ignorance ofthe law 

does not excuse." Duty.. 17 W.Va. at 78, 87 B.B. at 257. 

43. In this case. CommissionersTeets and Keplinger voted to purchase the Baker 

Building at a meeting that was improperly noticed. The lackofproper notice was not merely a 

violation oftha OOPA, llut also aviolation ofW.Va. Code §7"1"2. The case law is clearthat the: 

requirements ofW.Va. Code §1-1"2 are jurlsdictlonal. Thej1l1isdictional defect oommitted made 

the expenditure offunds unlawful. Accordingly, the imposition ofjoint and sGveralliability 

upon ilie members voting in the affirmative for this unlawful expenditure is appropriate• 
. 

44. The entry of a judgmentagainst Respondents Teets and Keplinger and in favor of 

the Respondent Hardy County Ccnunission creates a conflict situation as this caseproceeds 

forward to judgment execution. This COllrthas been $Omawbat concerned given the tenor of the 

Respondents" filings that Respondents Teels and Keplinger view their personal interests in this 
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matter as one in the same as Respondent Hardy Counly Commission. 'Ibis CQ'Qrt spec1fiealJy 

references the lengthy emotional argument contained in the Repl;y to Response ofPeIilfonsrs to 

Hardy COWlty Commission ~Motion 10 Alter orAmendtlte Final Order. w.herein Respondents' 

C01lIlSe] requested that this Court "replimand the Petitfoners and specifically counsel. 1. David 

Judy. nr for this publio disrespect. which is not necessllt'J , •• and completely out ofp]ace in the 

legal setting" and admonishing this Court !hat "[aJlawyer should demonstrate respect for the 

legal system and for those who serve it. mcIudingjudges,' other lawyers, and public offioials." 

Reply, p. 5 (August 21, 20J4). This Court would note that it has observed no disrespectful 

argument:from the Petitioners which would warrant any sort ofadmonishme!lt. The Court does 

nole that Respondents# counsel would be well-served to tblIow her own good advice in showing 

respect to the Court .inasmuch as two paragraphs latert Ms. Cohea soolds tbe CoUrt because: 

"[qhc draconian language in the Final Ordel' peJlletuates this negative view ofCommi5sioners.. 

which is not wananted and ~O\lld be altered U1d amended •• }'1. Reply, p.. 6 (August 21, 2014). 

45. The Court finds no need to revisit its llse ofe~tablished caselaw, xeganlless of 

when 11m case was decided. 

46. The Court is further troubled after II review ofMs. Cohee's itemized statement of 

legal services wherein it would appe~r that she routinely discussed esse strategy and inf<Jnnation 

with only Respondent Commlssioners Teets and Keplinger and :failed to include Commissioner 

Wadel in Plly meeting about the ease3until August 19.20]4- 9 days after the entry ofthis 

Court's FinaJ Order. 

47, With this backdrop, it does appear that the interests ofthe Hardy County 

Commission, as an institutiOIl. are in. need ofrepresentation - particularly as it telales to the 

2lbe Coun would note Illat Itappears Counsel spent time canIng members oflhe barlegllniing the appointment of . 

tbs SeniorSlams Judge as well as communlcat/ng witha JoclllJGgnl pmgnostJcamr. 

3 'Ihe bDlillg G)'Cles entered into evIdence date from May 13,2014 to August29. 2014. 
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inunediate appeal oftbis matter.wherein Respondent ColIlIIlissioners·are attempting10 have tllo 

judgmentrendered pgainS! them· in favor orCa-Respondent Hardy County Commission . 

overlumed. 

• Respontiellt'sMotion. fol' Stay 

48. Subsequent to the issuance of1his Court"s roling from the b~ch, Respondents 

filed IL Moti~n for Stay ofthe August 8,2014 Final Order, the Au~st29,2014 Order Granting 

Tenzpm'QI')' lJlfunCiion, and the present Order wbich. gtanted ajudgmentagainst Respondents 

Teetsand Kep1in~er. The Court bas reviewed the Response and Rep!y. 

49. . The Court is extremely troubled by what appears to be an effort byCommissioner 

Teets to dispose afms personal assets in anticipation ofan adverse roling. Whilethe status of 

these transfers win be litigated another daYa it is obvioDs that these land tranpi'ers, much like this 

• entire episode inHardy COllntyhistory, quite simply stink. 

SO. Furthennote, Commissioners Teeis and Keplinger have demonstrated to this 

Couittbatthey arenorinalined to followihe Ol'ders ofthis Court, specificallys the 

Commissioners refused to issue the refunds as directed in the August 8, 2014 Order. same only 

issuing after this Court·s ShowCaus6 Order entered on August 29, 2014. 

51. This Ccrurt WIll notstay its August 8,2014 orAugusl292 2014 Order. The Court 

will stay the execution of the judgment fur 60 days and wjU consider an extension ofsame on the 

basis ofagood faith effort beling~de by saidjudgment debtors to secure repayment a~th6 debt 

either tilrougb. theitper.fom:lance bonds or through other meritorious means. Any extension of 

the my will require bond to be posted, 

ACCOlIDlNGLY, it is hercby.ORD:BImD: 
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1. The Court doolines to hold Respondents in Contempt for their delayed issuanoe of 

1herefund cbecks. 

2. The Petitioners' Motton[or tiJlornq,y Fees is GRANTED. Judgment is rendered 

in favor ofthePetitfoneIli and ngainsttJle Hardy County CQ)l1mlssioJlfor 4lttorney .feeB.in this 

matter in the amount ofOneHundred Twelve Thousand Dollars ($112,000.00), plus interest at a 

rate of 7% per annum. The Hardy County Commission is hereby directedto pa.y this sum 

directJy1.o collnsel for the Petitioners~ J. David Judy. m. Attorney at Law. 

3. Respondents~Motton to Amendand CorrecTPrior.Fiiingis GRANTED to allow 

the correction ofrecord and DBNmD with respect to matters previously decided. 

4. Respondentr t :Vlotlon to JO/11 fh~ Capon Valley BankandJack Walters, as Trustee 

o/the Capon Valley BankisDENlBD. 

S. Motion a/Wendy Mll~er to Wftlldrmv asPartyPdftloner is ORANTBD. 

6. Petitioners'Motionfor lfyuncrive Reliefis GRANTED. The injunction shall 

remain inplace regarding the ordinance unless and until ambulance service is not otherwise 

available to all resid~nts ofHardy County.. 

1. Judgment is rendered against J. Micbael Teets and WIlliam J. R. Keplinger, 

jointly lind severally, and in fa.vor ofthe Hardy County CommissIon in the amount ofOne 

Million, One Hundred Thirty Thousand Dollmd ($1,130,000.00) plus interest at a rate ofseven 

petcellt (7%) per annum. 

8. J. lv.ficltael Teets and Wmiam l.R. Keplinger are further Ordered not to dispose of 

or tr~er any assets until the judgment is satisfied iIi full. The bonding company for 

CoJIlIllissioner Teets and Keplinger shall be notifIed ofthe judgment rendered against the 

Commissioners. 
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9, In lightofthe conflict now existing between the Respondents and their Counsel, 

the Court directs the Hardy County Prosecuting Attorney. Lucas See~ to perfoIm his duty and 

protect the interest ofthe Hardy County Commission in this and any future proceedings 

.regarding this matter. 

10. Respondents Teets and Kel'lingem' Motion for Stay is GRANTED, inp~ and 

D.ENmn, in part. A stay ofexecution on thejudgmentwlll issue as hereinbefore authorized. 

All prior Ordcm wm remain in :full force and effect. 

11. Objections to any adverse rullngs ofthis Court are SAVED. 

12 The Circuit Clerk shallprovide a copy Qfthis Order to all Counsel ofR.eco:ni, to 

Lucas See~ and to the bonding company for the County Commission. The Circuit Clerk sbaII 

likewiseprovide an attest copy of1his Order to the Clerk ofthe Hardy County Commission for 

~Iry into ~ePolice and FiscBl OrderBooIe•. 

. 13. Nothingremaining to be done in this matter. it shall be removed from the docket 

andplaced among the actions ended. 

/, y- I 
ENTERED thisl_O day ofOctober 2014. 
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