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1NTHEClRCUITCOTJl2."Ff~COUNTM~:WEST~GINIA 
. . 'j , f.: " ' 

THE FIRST STAT.EBANK, . IDl~ ocr -1 A q: ~li " ";; 
• I 

Plaintiff, 	 , I !" ' I :., , 

v. 	 J.lI.liODD . ...CIv11 ~ction No~ 13-CM4-15 
tlRGUlT ctERK . : (F . .raP.~ Hustead, Judge) 

, .r; 1lP.l='f "I. GO . W\I 


JEFFREY B. POWERS~ I, 
'c • 


Defendant. " 

.£. '" 

ORDER GRANTlNG MOTIONFOR RELIEF'JuDG.MJiNT 
" '.: ,'. 

Pendit;tg before this Court is pefendant's motion ~~riie*ef from .Judgm~t.. Having 

considered the written and oral submissions ofthe parties, the C9~herebyG:iuNTs the motion. 
, 'j ,I ' 

i' 
The Court hereby finels' and cQncludes as follows: 

.... :.:!::. 1. The civil complaint inthismatter was :filed on June 13~ 2013. The complaintalleges 
·;·•...:....~..,:..:·i , 'j 
.~. ~;., ",,:' . " 

that Defendant breached a contract with Plaintiffand seeks dama:ge4 
, I 

2. An "Agreed OIder Confessing Judginenf' waS" e4tered agaIDst Defendant on 
'.' ~ 	 . 

August 16~ 2013, prior to any discovery or a decision on the 19-e$. ~ 
. 	 'I . " 

" ij' ",: ',' 

3. By letter dated April3~ 2014, Defendant reques,ted)from Pl$1iff copies of the 

contract at is~ue'~d other information related to the loan agre~~~ht~dpaymciri.~ made. Plaintiff 
, .. 

. : ~ . 


did not respond to this letter. ': ~" ,; 

, (! 

4. Defendant filed bis motion for re1ieffromjudgnie~~itMay 5, 2014. At that time" 
rt " ,. .~ >: .:. ; 

Defendant noticed ahearing all the matter for July 11, 2014. Defeh~t also atta~hed his proposed
• ' d -' 


Answer, A.:ffit:tnative ~efenses" and Counterclaims. l 


5. Plaintifffiled its response to the motion on July 8", 2b£4 . 
. ', . 

. " . 
• • I' : 

1 Defendant thereafter, and before the original Answer was filed, submitted h~ :..;\rhended Answer, Affirmative 

. DefensesJ and counterclaims. ' . :. < ' 
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(!•... 

6. Defendant's mo1ion was filed pursuant to Rul~ .60(b~ .Ofthe Wem= Virginia Rilles of 

Civil Procedure, wbich states: 

On~otion and upon such teDnS as arejust, the cOUltmay reH~ve a party:01' aparty's 
legal representative from a final judgment, order, or prooeeding for tb.~ following 
reasons: (1) 1v.fistake, inadvertence, smprise, excusahl.e.:negIect, or U.riavoidable 
cause; (2) newly discovered evidence which by due diljge:ric~ could not have been' 
discovered in time to move for a new trial under Rul,e 59(Jp); (3) :fra~d (yvhether 
heretbfoxe denominate)ct intrinsic or extrinsic), misrept:~sentation,.· or othe~' 
misconduct ofan adverseparty; (4) ihe judgment is void; (5) thejudgmenthas been 
satiSfied, released, or cli~charged, or a prior judgment up~:>n Iwhich it is based has . 
been reversed or otherwise vacated, or it is no longer eqw.~~le that the judgment 
should have prospective application; or (6) any other reasOilJ.ustifYing: irelieffrom 
the operation of the judgment. The motion shall be .made ~t¥n a reasonable time, 
and for reasons (1), (2), and (3) not more than one year afte:rrthe judgment, order, 
or proceeding was entered or taken, . . ~ . This rule do:es n01' :'limit the power of a ­
court to .. , set aside a judgment for fraud upon the co~.... .' ' : . . . 

. 7. A motionmade ponrnant to Rllle 60(b) is withil! t1io srund discr¢an ofthe circuit 

court. See Lawv. Monongahela Power Co., 210 W. Va 549~ 555~~6,)558 S.E.2d~49, 355 (2001) . 
• : I 

.' ..... -.( "A com, in the exercise of discretion given it by the l'eme4i~ :,·provisio.n$ of Ru1e 60(b), . ", 

. r 
'': • r 

W.Va.R.C.P., should recognize that the rule is to be, libe.t,ap.y:~~ruued f~' the p~ose of 

accomplisbingjustice and thatit was designed to -facilitate the de$ab~e l~gal objective that ca;es 
: :' . .' 

. are to be decided on the merits." Id: at 555"56,355-56 (quoting sYLi1;>t. 6, Toler v. Shelton, 157 
.. ' . i 
.. ' ;. 

·W. Va. 778, 204 S.E.2d 85,86 (1974)). , .:~.; i r 
.... I;. 

8. Defendant's motion was filed less than. one year ~ef~e date ~~ contested Q1'der 
. . I. 

was filed. TIremotion wasthus filed withln a ~Sonable time.: I; . .~ '. . 
9. Defendant first argues that the Judgment should· hel set aSIde as VOId. HaVIng 

considered the law at issue, the Court is ofthe opinion that thejf!.dijJ~t is not JDid. As a result, 
, ' .'.·I~: .: . : ..,. . 

l-elief fromjudgrnent is not granted pur~ to Rule 6?(b )(4) o~t~~ 1rst Virginra Rules ofCivil. 

Procedure. , ' .~ . .J; 
. . i . 

. : ':i J? 
.":: :j:., 

I ':1.

: ~:' V 
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'I. y""
r . 
\ . 

I' 

i 

10. Defendant also argues thatrelieffromjudgmeht ~s pro)Jer pursuant to Rule 60(b)(3) 

because fue judgment was obtained as the result ofPlaintiff's fi·aud,.. misrepresentation, and other 

misconduct. Namely, Defendant asserts that Plam:tifi' filed its complaint without attaching the 

alleged contract that the suit referred to, that if the contract 'exists ~t was obtruned.by fraud, and 
. ;.; 

that the judgment itself was proc1l1'ed through false threats bf crirrrlna,l. prosecution and 
:j' 

imprisonment Plaintiff disputes these allegations. .! 

11. Defendant further argues that newly discovered evidexitce relating to the indictment 

and guilty plea of the loan officer at issue supports setting aside the judgment pursuant to Rule 
I . . . . . :.~ 

60(b)(2). Plain:tiffdisputes these allegations. 
. I 

12. At this time, the Court declines to rule conclusiveJy o~ whether Plaintiff engaged 
I .. I 
I 

inmisc0nduct or fraud 

/0;:-"30 13. However, baving consid<:?red fue representations of-fue.parti~s> tIi~ Court concludes f~~~:--?,~~
""',"'-:-.,.- · . ...~:.' · I , 

that the 'circumstances surrounding the loan at issue at a mj~jni~ :thake ~e loan questionable. 
,. 

Because a decision on the merits is favored, the Court herepy .concludes, -'within its sound . . J . 
discretion, that relief from judgment as justified pursuant to Rule 60(l:?)(6). 


'WHEREUPON, the Court hereby ORDERS as follows; . 

. '; 

1, The CoUrt hereby GRANTS the motion to set aside the judgment pursuant to Rule 

~O(b)(6) ofthe West Virginia Rules of Civil Procedure. 
. '. 

2. The Order dated August 16, 2013, is hereby set aside ktd declared null '!lld void. 

3. Defendant's Amended Answer, .Affumative Defenses, '?'lld Counterclaims shall be 

deemed flIed and served concurrentIy with entry oftbis Order. 

4; This matter will proceed in accordance with the sch~du1ing o~der that will be 

entered by this Court. :.'. 

f' 

· , 
I 
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, 

. . ' ,'", The objections ofPlaintiffare noted. ! • 

The Clerk is hereby directed to send a certified copy of thl~ Order to all parties or th~ir 

counsel ofrecord. 
I' , . 

.' 

Entered this ~rL day of c2ckL_. ,2014. 

~tk·· 
. ~orableJaneF. Hustead 

I .•• 

.; 

. • .I, 
I' , 

STATE OF.1JtE$1>;VIRGINIA .' . 
uNTY OF OAsELL . . 

co .FffiliY a.'HOOD, OI..ER)<: OF THE OIRCUITJe' e . Wagner SB #10639) I, JE fi -reE COUNTY AND STATE Af,ORESAID 
321 . Main St, Suite 401 COURT Ft;? •., • ~A'F.~II·I~+IS ADO H5Re§V dGA:~FY . URT
Clarksburg, WV 26301 TRUE pOPY/,FROM'T. F. . 
(304)326-0188 . ENTERED ON.i_ •••. 1.' '~eftl' OFSAlD GOUHf 

:~~:~·'~VJ GIVEN UNDER·MY HAN\) AND <l.CfU­
i.::.". (304)326-0189 (fax) 

• 

. 'lJSr ~:1 2014jemrifer@msjlaw.org TH~IS_;. ---
Counsel for Defendant CLERK coUmv. WEST \IlRI3INIA.f. 

01 COURT OF oABEll- .... •. 

: . . . 

: ~ :Reviewed as to feno.: 

Dwid. ~~ "'t ~ (.rM1) ""I 
David D. Amsbary,. ~ 

Bailes, Craig & Yon PLLC 

P,O. Box 1926 

Huntington~ WV 25720-1926 

Counsel for Plaintiff 


j.: 

1. 
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. : I: 

IN THE CIRCUIT COURT OF CAB!iLUcooi1r~, WEST ~GINIA 
1,1 1it7..:..:.1~'bi#.r • , t ' 

TImFIRS! STATE BANI<C; 	 IDJ3 AUG I b 'A J(J:': I <l 
" 

Plain~ : .: 

J.E. HOOD: ;A~TrrACTI'O''''TNO . 13-C-415v. 	 CIRCUIT CLERK ~J. Vl.J..J ],~.. ,

CAB~ll CO .• ,WV;~ (JudgeF . .J:aneHustead) 
..Jeffrey B. Powers, 

~ .Defendant 
" , , 

I • '. ~~: 
, I, 

AGREED ORDER CONFESSlNG-Jtro~NT 
, " 

J 

On this .zmi day ofJuly, 2013" came the Defendant, {effi'ey B. Powers, by counsel a 
.T, .. 

David R. Pence and the la.w :fum of emier Zerbe Law Office" and tile Plaintiff, The First State 


Balik; by counsel, Daniel T Yon, David D. Amsbary and the l~v.r:fi:l,m ofBai.les~ .craig & Yon, 

i 

PLLC" and announced to the Court that theybave entered into ~:abeement, pUrsuant to West 
• 	 • ':J 

Virginia Code §56-4-48, and now do represent as follows: ; ,~.: l ' . 
, , 	 ' 1 .. 

1. Qn or about June 14,2013, The First St~~~ (hereinafter ''Plaj:ntift'), 
, 	 'I :1 

alleged and,filed herein a Complaint against Jeffrey B. Powers ~t(1·~afte:r ~'De.fundanf') seeking' 
. 	 " ~ , , 

·to recover unpaid'medical b:i11s in the ~ount ofTb:irteen Tho~f~Ninety~eightDOllarsBighty­

six Cents ($13,09:8.86) plus interest~ costs and attomey's fees. ) ': 
l' t . 

'f' • 

2. . TheDefendant does desire and hereby wi.s1l to:'confess jud~ent upon smd 
. I :. . 

Complaint in the amount o£Thirteen Thousand Ninety-eight D()~artf:Eighty-six Cents 
, '.. 	 :: i . 

($13,098.8e;) :in damages, plus One Hundred Seventy-:five Dol18!~ (~~75.00) in c9sfs. 
J I ~.' . 

3.' Plajntiff and Defendanthave agreed that tb.~Jut=Igme~t shall be'paid by 
...' .1 , 

Defendant to Plafutiffs counsel. Defendant shall pay one paym~1it ofEight Hundred. Seventy­
:j' '" , 

oneDollars Fifty-~ Cents ($871.56) witbin thirty (30) days ofthe ~te oftbis agTeement The 

remaining amount owed shall be made inmonthly p~ents and s~afI occur on th~ second (2D~
I :. 

dayofeac.hm~nth" with the fustpayment due September 2~ 2013 ,~~: shall be in '(:he arJ?onnt of 

Two Hundred Dollars ($200.00) pel' month., by means ofcheck, ~~~y O1:der, debit card or credit 
- " ' { ~ :. . EXHIBIT 

Appendix 000088 :' J" . j D 
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\ 	 ,.­
,.­r 

\ 	 ,f. 

: : 

:, I.. ,'; 
~ - :~' . 

card until the total amount d~e~ Thirteen Thousand Two Hun?redPeventy~threeDollars Eighty­

six Cents ($13,273.86}. plus interest ispaid in fo1l. . I; , 

4. The parties agree that the validity of~s A~·eement is ~2fPressly co~di-
, 	 . 

iionedupon the payment by the Defendant ofthe am01mts set 'forth inParagraph three (3) herein. 
, ;' "I' ' , 

5. The Defendant specifically agree and undet.stand that rrpayments are not 

made on time and the judgment :is not satisfied. in .fuJI, Plaintiff~becifica11y Ies~IVes the right to . - ': ' 
" . 

:file another compla:int~ execute a suggestion ofpersonal pxop~, tuid/or garni~h wages, in its 
., I;

sale discretion. ; 
• 	 :'! 

, 'I 

Adc01.'ClfuglY3 Jeffrey B. Powers, having expres~~dtp ~ Court k'desire to oonfess 

judgment to the Complaint as brought by The First State Bd, it ~ADJUDGED and OR­

DERED fuatjudgment upon the Complaint brought herein by:Thb ~irst State Bame, against 

Jeffrey B. Powers is ~ered fu favo.r ofThe First State Bank, ~d~.Jkt this matt~~ i$ DISMISSED 

iiUID this Col.l.rt's'docket. 
67;:~ 	 . :, . 
"' ­ . . The qerk oft1riB Court is hereby directed to seiid 

, 

i pertified copy, ofthis Order to 

.. the undersigned pe:rson and/or c01ll1Sel. 


Enteredtbis tA.- day of AlILt aa!'.2013. 


'. 

· 
, 

.. ,,'. 

;!. 
, !, 
" ;, 

:';:
" 

, . 

,': . 

J. : 

, 
, 	 , 

ENTlRf~ Cirgyit Cl}~fCivil Order B~;k 

STATE OF WEST VJRGfNJA 	 No 
COUNTY OF OABELL 

i, JEFr-flEY.E. HODl}. CLERK OF THE Q/RCUJT 
COUFiT FOR THE'OOUNTY AND.STAT.,Ei AFORESAID 
DO HEHEBY QEATIFY THAt 'rH~ FOJ;ifitaOINa IS A 
TRUE Cbpy FFlOM TIilE RECORDS.oF SAID COURT 
ENTERED ON .' 

GIVEN tJil/DER MY~ SEAL qF:SAJO. COURT 
THIS '. '. 

4~1 .CLERK " lui~ 
GIRC~1T COURT OF CABEll.. GOUmY.!w~ VIRGINIA 

.. ' '.' 2 

'p , ~ 
....,;" a,1l9--_thi~ 

I I; 

' ..' 

: .~i\ppendix 000089 
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.." ...'r .r 
:" ..

.( Jr . 
: ~i~. : 

.; i . 
I • 

:. r . 
r" i..-

Prepared by: 
. ": .-;; f.;: 

" " 

Approved by; 

Da: aR Pence~ Esquire 
205 Capitol Street, Suite 500 
Charlesto~ WV 25301(m'...,. -,~. ~ .' Counselfor Defel:!dant 

fi'itjg~
:e.:Po-wers " 

9 son Street 

Char1eBto~ WV 25309 

Defondcmt 

~: . 

1 : : '.J ...... 
1· i j:.", 

.:' ~ 0:1-" ," 

3 1"! 
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: i :.. . . 

·'.:..,....-: IN THE CIRCUIT COURT OF CABELL CO~,WEST VIRGINIA 
! J'~ 

TIlEFlRST STATE BANK, 

Plaintift: 
1 : 

v. - ;: 
, .1

!."CIVILACTIONNO.: 13-6415 ' 
,I 

" ,j h (Judge F. Jane Hustead) : 
", : .'1:: 

JEFFREY B. POWERS, .', .i ~I'"~. 

Defendant. 1'.: j! 
- : :11.: 

CERTIFICATE OF SERW~ 
" H 

" •• "J': 

The undersigned attomey hereby certi:fies that h.~/shef.~~rved the foregoing Response 
, '" 

to Motion for Relieffrom Judgment on counsel .named ~e19\f '!via facsimile and by 
, 

, J' 

depositing a true copy th~reofin the United States mail, :p6,st~ge prepaid'at Huntington, West 

, Virginia on the ~-f£. day ofJuly, 2014) addressed as f~~~: ' 
: It ,'", 

, 'I J'i 
Jennifer S. Wagner, Esq. f ,!',: ,~'
Bren 1. Pomponio, Esq. 

,0:)'Mountain State Justice, Inc. p t~ 

I: :'
1031 Quarrier Street, Suite 200 

'" 

Charleston, WV 25301 

Facsimile - 304-344-3145 


~ .t 

Daniel T Yon, Esquire (WV 6139) 

David D. Amsbary, Esquire (WV 9968) 

BAlLES, CRAIG & YON, PLLC 

401 Tenth Street, Suite 500 

Huntington, West Virginia 25720-1926 

Telephone - (304) 697-4700 


. Facsimile - (304) 697-4714 

CRAtG &YON, PLLC 
TOR!>1Itt5 IItIAW 
lOmSr.,S1IIm600 
ro..:m,~wv 



(J . 

INTBE CIRCTJIT COURT OF CABELL COUNTY, WEST VlRGINIA 
,. ~'. , .. 


THE FIRST STATE BANK, 


Plaintiff, 
Civil Action No. 13-C-415 

v. 


JEh'FREY B. POWERS, . 


Defendant. 


MOTION FOR RELIEF FROM JUDGMENT 


PursuanttoRule 60 ofthe West VirginiaRu1es ofCivilPl'ocedure, Defendant herebymoves 

to set aside the judgme.p.t entered :m this matter on August 16, 2013, In support of said motion, 

Defendant states as follows: 

Background 

1. This suitwas filed by The FirstStateBank on June 14, 2013. The COlnplaintasserts 

that Defendant owes Plaintiffan alleged debt. The Complamt states that documentation of the debt 

was attached the1.'eto. In fact, unbe.lrnownst to Defendant, Plaintiff did not :file any such 

documentation or exhibit with the Complaint. (See Compl.; J. Powers Aff. flO, attached as Ex. A.) 

Further, despite multiple requests from Defendant, Plaintiff has . repeatedly re:fu~ed to pro'Vide . 

Defendant with any documentation ofthe alleged debt. (J. Powers Aft: ff 2, 8, 1O~ .13, -15.) . 

2. On August 16, 2013, without any discovery or fact-finding, judgment was entered 

agajnst D~fendant for $13,273.86-includ1ng $175 inPlaintiff's "costs" that are prohibitted under 

the West Virginia COllBumer Credit and Protection Act (WVCCPA), W. Va. Code § 46A-2-121. 
. . 

(SeeAgreed Order ConfessingJudgment.) Defendantauthorizedhis co~el to consentto judgment 

. astheresult ofconversatiollB witliPlaintiffin whlchPlalntiffthreate.ned to take Defendant's property 

and falsely accused Defendant ofcommitting bank fraud and tbreatened that he would be attested 

PlppendiK 000008 
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and criminally prosecuted. (J. Powers Aft: ~15-11.) Defendant further authorized the consent 
. . . 

judgment beeausehe feared thathe would not be able to pay the purported qebt on the terms insisted 

• 
upon by Plaintiff. (J. Powers Aft: 111.) At no point did Plaintiff provide any evidenoe supporting 

the allegations in its Complaint (J. Powers Aff. ,,2, 8, 10.. 13, 15.) 

3. On.February 18, 2014, Plaintiffs Vice President.. Jackie Cantley, pleaded guilty in 

federal court as the result of an indictment on banlc .fi:aud and misallocation of bank funds. 

'. . 

(See Indictment& PleaAgreem~nt, Ex, B.) Mr. G.antley solicited and orig:il;lated the purported loan 

at issue in the present matter. 

4. After learning of said guilty plea, Defendant became suspicious regarding the facts 

and circum.stanees underlying the instant suit. (J. Powers Aff. 4f' 12-14.) As a result, Defendant 

mailed a letter to Plaintiff and Plaintiffs counsel on April 3.. 2014, requesting documentation 

supporting the allegations in the Complaint, including a copy of the exhibit that the Cqmplaint 
~~ 
.'~-"~:" 

represents was attached thereto. Despite Plaintiff's and its counsel's receipt of said letter, Plaintiff 

has failed to provide any ofthe l'equested documentation evidencingthe purported loan. (See Letter 

& Certified Mail Receipt, Ex. C; Powers Aff..' 13.) 
. . 

5. Defendantattaches herelrisAnswer, AffirmativeDefenses, and Counterclaims settin.g 

forth. the facts and 'circumstances surrounding the alleged debt and raising several meritorious 

defenses to the sui"!;, including that collection is barred by the WVCCPA, the purported debt is void 

because it was secw.'ed by fraud, that Plaintiffbreached the contract, and that the instant suit is an 

instance of abuse ofprocess. (See-Ex; D.) 

_6. Defendantfurther asserts severalmeritorious Counterclaims, including that Plaintiff 
. . 

conimitted numerous violations of the West Virginia Consumer Credit Protection Act, as well as 

fraud, breach ofcontract, abuse ofprocess, andmaJicious prosecution. ',(See Ex. D.) 

~2-
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7. . Defendantrequests that the judgment inthis case be set aside to permithlm to pursue 

his a:f:fumative defenses and counterclaims, and to allow disoove!y and a decision on the merits m 

thismatter. Relieffromjudgment is appropriatebecausethe judgment isvoid; was secured by fraud) 

misrepresentation, and misconduct; and newly discovered evidence exists. See W. Va. R. Civ. P. 

60(b). 

8. Continued enforcement ofthe existingjudgment) which requires Defendant to make 

thousands ofdollars ofpayments t~ PlaintUt: is unjust, because the judgmentis not supported bythe 

evidence or the law. (See Powers Aft: y15.) Rather, it is in the interests ofjustice to allow full 

decision on the merits in this matter. 

Standard of Review 

9. Rule 60(b) of the West VirginiaRu1es ofCiviI ProcedU!e sets forth numerous grounds 

pursuant to which a court may vacate a priorjudgmentj including discovery ofnew evidence, fraud 

. or misconduct ofthe adverse party~ and that the judgment is void. 

10. A moti9n made pursuant to Rule 60(b) is within the sound discretion ofthe circuit 

court. See Lawv. Monongahela Power Co., 21 0 W. Va. 549, 555-56,558 S.B.2d 349, 355 (2001). 

"A court, in the exercise of discretion given it by the remedial provisions of Rule 60(b), 

W.Va.RC.P., should recognize that the rule is to be liberally construed for the purpose of 

accomplishingjustice and that it was designed to facilitate the desirable legal objective that cases 

are to be decided on the merits." Id. at 555-56, 355M 56 (quoting syl. pt. 6, Toler v. Shelton, 157 W. 

Va. 778,204 S.E.2d 85, 86 (1974). 

Grounds for Relief from Judgment 

11. For the reasons that follow, relief:from judgment to permit a decision on the merits 

in the instant matter is in the interests ofjustice. 

-3-

1\ppendiK 000010 



( ( 


12. First, relieffromjudgment is appropriate because the judgment is void. See W. Va. 

R. Civ. P. 60(b)(4). '!he WVCCPAprohibits confession ofjudgment "on a claim arising out ofa 

... consumer loan." W. Va. qode §46A-2... 117. Pursuant to the provisio~ any authorization to 

confess judgment is deemed "void." rd. This provision protects consumers in'exactly the 

circumstances in the instant matter, wherein Plainti~nevel' substantiated the purported debt and 

secured the confe~sion ofjudgment by illegally threatening Defendant with criminal prosecution. 

Pursuant to the WVCCPA, Defendant could not have a-qthorized David Pence to confessj~gment 

onbis behalf, and as a result the judgment is void. Relieffrom judgment is thus appropriate pursuant 

to Rule 60(0)(4). 

13. Alternatively, the judgment should be set aside because offraud, misrepresentation, 

or other .misconduct of Plaintiff in this matter. See W. Va. R. Civ. P. 60(b)(3). As set f01ih in . . . 

Defendant's Answer and Counterclaims, attached hereto,'Pla:intifffiled suit in this Court alleging· 

that it had attached a writing that obligated Defendant on the terms set forth byPlaintiff. In contrast 

to Plaintiff's representations in the Complaint, -110 exln'bit was attached thereto. Upon lnfonnation . 

and belief, Plaintiff has no such 'Wl'iting in its possession and the Complaint is based on 

misrepresentations to Defendant and this Court. Ifsuch 'Writing does exist, itwas obtained by fraud, 

given that Defendant has not signed or seen anydocuments related to the alleged debt. (See Powers 

Aff. , 16.) Further, prior to filing .the suit, Plaintiff threatened Defendant by falsely accusin~ him 

ofbankfi'aud and imprisonment, and;thenrefused ·to providehim with any evidence ofmepuiported . 

obligation. ($~e Powers A:ff. ~~ 5-11.) Because ofPlaintiff's~conduct, the judgment should be 

set aside and the cIa:ims should be decided on the merits after full investigation. 

14. A third ground for relieffromjudgmentexists because of newly discovered evidence 

that directly impacts this Platter. See W. Va. R. Civ. P. 60(b)(2). Judgment was entered in the 
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instant matter on August 16,2013. Thereafter, on September 25,203, the loan officer at issue in the 

present matter (and Plain:tiffs Vice President), Jackie Cantley, was federally indicted o~ several 

counts ofbank :fraud and misallocation ofbanIc funds. '($ee Indictment & Plea Agreement, Ex. B.) 

Thereafter, in February 2014, M~l'. Cantley pleaded guilty to certain ofthe charges. ad.) In regard 

to the presentmatte1~ Mr. Cantley solicited Mr. Powers and provided the funds to hlm without any 

documentation. (powers Aff. fi 1"3.) Mr. P.owers now believes that, as an agent ofPlafuti:r±: Mr. 

Cantley likely misappropriated funds in relation to the funds provided to :Mr. Powers and received 

from Mi', Powers, consistent with Mr. Cantley's criminal indictment and conviction. (powers Aff. 

~ 14.) This evidence is clearly relevant to the validity and amount ofthe alleged debt in this matter.. ' 

As the result of this newly discovered evidence, Defendant believes that there is a likeliliood of 

success indefending the claims brought against.him and is entitled to the judgment being set aside .. 

15: . Finally:> this Court is empowered to set aside a judgment for fraud on the court. W . 
. 

. Va. R. eiv. P. 60(b). Upon informationand belief, Plaintiff committed fraud on the court byalleging 

that a loan was made to lv.fr. Powers and memorialized in writing, and by representing that it was 

attaching said evidence to its Complaint. In fact, it appears that no such writing exists and that 

Plamtiff's representations to this Court were false. Ifsuch writing does exist, it was obtained by' . 

fraud, given that Defendant has not signed- or seen any documents related·to the alleged debt. 

(powers Aff. 116.) In order to protect'the integrity ofthe judicial process, relief fromjudgment and 

inv'estigation into Plaintiff's claims is appropriate. 

,Conclusion 

16. ReIieffrom the judgment entered in this case is aPk'ropl'iate because, alternatively, 

the judgment is void, was ,obtained by fraud, misconduct, and fraud on the cou1i,. and/or new 

evidence'has been discovered, Further, for the l'easons alleged herein, itis in the interests ofjustice 
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to allow a decision to be reached on the merits. 

WHEREFORE, DefendantxeSpectfulIy requests that this Court grant.his motion for relief 

fromjudgmentand permitthe attachedAnswer,Affumative Defenses, and Counterclaims to befiled 

in this Court and Plaintiff's suit to be decided on its merits. 

Defendant, 

JEFFREY B. P.oWERS, 

By Counsel, 

1""'!JI.=-<eI SB 

BIen J. Po ponio (WVSB 

Mountain State Justice, Inc. 

1031 Quarrier Street, Suite 200 

Cbarleston~ WV 25301 . 

(304)344N 3144 

(304)34+3145 (fax) 

jennifer@msjlaw.org 
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IN THE CIRCUIT COURT OF CABELL COUNTY, WEST VIRGINIA 

THE FIRST STATE BANK, -

Plain~ 

v. 	 CIV[. ACTION NO.: 13-C-41S 
(Judge F. Jane Hustead) 

JEFFREY B. POWERS, 


Defendant. 


RESPONSE TO MOTION FOR RELIEF FROM JUDGMENT 

NOW COMBS the Plaintiff, The First State Bank, by counsel David D. 
\ 	 . 

Amsbaly, Daniel TYonand the Iaw:fum ofBaiIes, ,Craig and Yon, PLLC and for its 

R~sponse to Defendant's Motion for Relief ofJudgment, respectfully requests that 

~?4~ 

':'.>.;~>~ 

Defendant's Motion be denied because Defendant has failed to produce eyjdence of 

extraordinary circumstances sufficient to set aside the parties' Agreed Order Confessing 

Judgment, a final order entered by this Court on August 16, 2013. Specifically, Defendant 

has failed to meet bis burden under RJJle 60(b) ofthe West Virginia Ru1es ofCivil P1'Ocoom'e 

which r~quires a demonstration ofspecffic enumerated circumsfi!.nces which justify the 

extraordinary remedy he has sought Defend~thas failed to demonstrate any such _ 

extraordinary circumstances and as suc~ his Motion for ~.e1iefof Judgment should be 

denied. 

A. Procednral History 
. . 

On or about Fe'bruatY 3., 2012., Defendant issued a loan to Plaintiff in the 

amount-ofFifteen Thousand Dollars ($15,000.00). A copy ofthe Loan Application, 

CRAm & YON1 PLLC 
TOID!Im! all/I.W 
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PromissOlY Note, Security Agreemen't Nonce ofFinal Agreement and Truthin Lending 

Extension Agreements, all executed by Defendant, are attached hereto as Exhibit A. On the 

same day, 1v.fr. Powers was issued a oheck in the amount ofFifteen Thousand Dollars 

($1.5,000.00) which he endorsed and negotiated at another bank. See, Exhibit B. Having 

failed to make payments as re~ed by the Note, and extensions thereto, Plaintiffinitiated 

the above-styled action on or about June 14, 2013 to collect the outstanding balance of 

Thirteen Thousand Ninety-eight Dolla:rs Eighty-six Cents ($13,098.86) plus interest, costs,' 

and attorney fees as provided for in the Note. A copy ofcorresponde.nce providing 

Defendant the payoifinformation is attached as Exhibit C. Soon after service ofthe 

Complaint upon Defendant, Plaintiff was advised by.rv.rx. David Pence and the Carter Zerbe 
\ . . -

Law Office that they had been retained as counsel by MI. Powers. Rather than file an 

Answer and coUnterclaims or serve disoovery, :Mr. Powers and his counsel chose to deal 

directly with Plain:tifr s counsel to resolve the rather routine collection matter in an 

expeditious fasmon. An agreed payment plan, among other tenns ~re reached and 

memorialized in an Agreed OIdel' Confessing Judgment, executed by Mr. Powers himself, 

his counsel Mr; Pence and counsel for Plaintiff. 'The parties' Agreed Order Confessing 

Judgment was entered by this Court on August 13, 2013, See, ~oit.b attached hereto. 

From that date forward, the Defendant has forwarded payments toward satisfaction ofthis 

judgment to Plaintiff's counsel. 

On 01' abo1l;tApril3, 2014 .. Defendant forwarded correspondence to Plaintiff 

and Plaintiff's counsel requesting his loan documents, but also advised that he was 

represented by new coUnsel. Mr. Powers directed that all :further communication be directed 

2 
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to Jennife,r S. Wagner ofMountain State Justice. On or about May 5, 2013, the instant 

Motion For Relief ofJudgment was filed by Attorney Wagner wherein Mr. Powers has 

requested that the Agreed Order Confessing Judgment (hereiuafter sometimes "Agreed 

Ordel~) whlch he and his previous counsel negotiated, executed and caused to be entered 

with this Court in August of2013, be set aside and that he be permitted a second oppo.rtunity 

to litigate tbis matter pursuant to Rule 60(b) ofthe west Virginia Rules of Civil Procedure. 

B. Legal Authority 

The subject Agreed Order Confessing Judgment is a.final order that was not 

timely appealed by Mr. Powers or his counsel Given that this Ordm' ~as negotiated by the 

parties and entered ?! agreement, it is not surprising that neither party timely appealed the 

substance ofthe Order. Nevertheless, it is well established that collateral macks on final 
<.;~::::.~' . 
;~~~">'~':': 
"'::.::,.;.! orders bymeans o"thm' than timely appeals are disfavored. The West Virginia Supreme 

C(;mrt of Appeals has long held that the legal doctdne ofres judicata is "properly asserted 

where a judgment on the merits, :frurly rendm'ed., by a court ofcompetent jurisdiction, having 

cognizance ofboth the parties and subject matter, however erroneous it may be~ is 

conclusive on the parties and thett privies until reversed or set aside in a direct proceeding 

for that pmpo.se and is not amendFl-ble to collateral attack. Hustead v. Ashland, 197 W.Va. 

55, 66 (intema1 citations omitted) (1996). 

The West Virginia·Rules ofCivil Procedure, Rule 60(b).provides the 

exclusive exception by which ~ :Bnaljudgment may be set aside: upon a showing of 

extniordIDary circumstances. Rule 60(b) provides, :in pertinent part, as follows: 

3 
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;: .'<;. On motion and upon such te~ as are just, the oourt may relieve a 
party or a party's legal representative from a:final judgment, order, 01' 

proceeding for the follovving reasons: (1) Mistake, inadvertence, 
surprise, excusable neglect, or unavoidable cause; (2) newly 
discovered evidenoe which by due diligence could not have been 
discoveredin·timeto move for a new trial under Rule 59(b); (3) fraud 
(whether heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct ofan adverse party; (4) the . 
judgment is void;.. , 

When any ofthe "extraordinary circumstances are absent, a collateral attack 

. is an inappropriate means fOl' attempting to defeat a:final judgment in a civil action. » 

Syllabus Point 2. Hustead v. Ashland Oil, Inc., ~97 W.Va. 55:> 475 S.E.2d 55 (1996). 

"Whether reliefis to be granted upon such motion is within the Court's discretion. The 

remedial ptitpose 0:(t;hls rule is to accomplish justice and to '~facilitate '!he desb:able legal 

objective that cases are to be deci~ed on the merits." Tol~' v. Shelto~ 157 W.Va. 778, 204 

. . 
S.E.2d 85 (1974). While this rule is to be liberally construed, it is an extraordinmy form of 

relief that is not to be liberally granted. As pointed out by Justice ClecIdy: 

"there is a significant disadvantage and tradeoff in proceeding under 
Rule 60(&). Rarely is relief granted under this rule because itprovides 
a remedy that is extraorclinary and is only invoIced upon a showing of 
exceptional circumstances. Because ofthe judiciary's adherence to the 
finality doctrine~ reliefunde1' this provision is not to be liberally 
granted.". Cox v, State, (footnote 5 ofJustice CleckIy's concurring . 
opinion.) 197 W.Va 210, 460 SE2d25 (1990). 

It is worth noting, though. not dispositive~ that the vast majority ofrep01i:ed cases inteIpreting 

'.­
W,Va. R Civ. P. Rule 60(b) adm:ess entry ofjudgments by default or summmy judgment­

not, as in this case, an Agreed Order Confessing Judgment executed bythe Defendant .. 

Nevertheless, Defendant asselts that distinct extraordinary circumstances 

i~entified in Rule 60(b)(2), (3) and (4) ex1stwmch should compel this Court to set aside the 
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Agreed Order.. First, he alleges that the Agreed Order is void as a matter oflaw and 

therefo!e unenforceable. Second, he alleges thatt£:te Order should be set aside because 

Plaintiffhas committed fraud or nusrepresentation. in the procurement ofthe Agreed Order. 

Third, Defendant generally alleges that he should be given another opportunity to litigate this 

. matter because he believes that newly discovered evidence may be inferred from statements 

culled from certain documents :from. the pending criminal prosecution ofa former employee 

. who originated hls loan, but which make no reference to Defendant whatsoever. As set forth 

below, Defendant~s Motion for Relief ofJudgment fails to establish any grounds upon which 

the relief he seeks may be granted under Rule 60(b). 

C. 	 :Argument , 

1. 	 The Agreed Order Confessing Judgment should n.ot be set aside because 
it is not void nor is it prohlbited bythe West Virginia Consumer Credit and 
Protection Act. 

. 	 . 
AtParagraph 12 ofthe Motion for Relieffrom Judgment, Defendant states 

the follovving: 

First, relief from judgment is appropriate because the judgment is 
void. See W.Va. R. eiv. P. 60(b)(4). The WVCGPA [West Virginia 
Consumer Credit and Protection Act] prohibits confession of 
judgment "on a claim arising out of a ... consumer loan" W.Va. 
Code 46A-2-117. [Emphasis added.] 

The relevant portion of the statute,.cited in its entirety, states as follows: 
... 

A consumer may not authorize any person to confess judgment on a 
claim arising out ofa consumer credit sale, consumer lease or a 
consumer loan. An authorization in violation ofthis section is void. 
The provisions oftbis section shall not be constru~d as in any way 

. impliedly authorizing a confession ofjudgment in any other type of 
transaction. rd, [Emphasis added.] 
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(.' '-.'~: 	 Based upon the unambiguous language oftbis statute, it is clear that West Virginia 

Consumer Credit and Protection Act (hereinafter the "Acf) does not provide for a blanket 

prohibition ofconfessions ofjudgment as Defendant has asserted. The Act prohibits 

consumers from allthorizin~ others to enter into such agreements on the consumer's behalf. 

'In the instant matter, Mr. Powers executed the Agreed Order on llls ow;n behalf. See, Exhibit 

D. Neither bis attorney nor any other party executed ibis document on bis behalf 

Defendant's argument that the Agreed Order Confessing Judgment .is void is unsupported by 

the law and completely without merit Therefore, to the extent Mr. Powers asserts the 

Agreed Order should be set aside based upon an extraordinary circumst~ce of Rule 60(b X4) 

by which a judgrne.tt~may be set aside ifvoid, the same should be denied. 

2. 	 The Agreed Order Confessing Judgment should not be set asi4e because 
Defendant has failed to produce any factual allegations offraud 01' 

misrepresentation wbich he discovered after the entry ofthe same. 

WIth respect W.Va. R. Civ. P. Rule 60(b)(3), the Supreme Court of Appeals 

ofWest Virginia has held "a judgment may be set aside for fraud or n:risrepresentation ., 

cliscovered after eniry ofjudgment; fraud is defined as anything falsely said or done to the 

injury of property rights ofanother and consists ofan intentional deception or 

misrepresentation to induce another to part with property or surrender some legal right and . 

whlch accomplishes the end designed." Gerverv. Benavides, 207 W.Va. 228~ 530 S.E.2d 

701 (2000). [EmphasiS ·~ded.J 

In Paragraph 13 ofDefendant's Motion for Relief from Judgment;> Powers 

provides the basis for "his fraud/misrepresentation argument He alleges no loan document 

related to his debt was attached to the Complaint and therefore~ it is posSible no such.lo;m 
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docutnent exists. Secondly, he alleges that prior to the filing 'ofthe underlying suit "Plaintiff 

threatened Defendlmt by falsely accusing him ofbank fraud and imprisonment, and then 

refused to provide him with any evidence oithe purported obligation." See, Motion f~r 

Relief of JudgmeJ?-t.. at Paragraph 13. WbiIe Plainti:ffvigoxously denies eaoh ofthese 

slanderous assertions, the truth of any ofsuoh allegation is immaterial to the instant motion 

because none ofthe same are alleged to have been discover~d after enhy ofjudgment as 

requil:ed by Rille 60 (b). Powers's OVVll pleadings claritY that eaoh instance ofalleged 

misconduct he oites as instances offraud or niisrepresentation were knovvn to hlm prior to 

his execution of the Agreed Order Coci'essing Judgment. " 

Witq ~spect to the failure ofthe undersigned counsel to attach the loan 

document to the Complaint, is difficult to understand how a mistake such as neglecting to 

attach an exlnoit cOllStitutes fraud or misrepresentation, particularly when the subject loan 

document was described in detail in the Complaint and specifically referred to as an exhibit. 

Notwithstanding this ettor, the lqan documents do exist and are attached hereto as Exhibit A. 

Moreover, his signature, is prominently displayed on each such document, as it is also 

present on the Agreed Order Confessing Judgment. Nevertheless~ even iffailing to attach 

the loan document to the Complaint, or any ofthe other ~bove cite~ allegations did 

constitute :fr~ud or misrepresentation, Defendant was well aware ofeach such fact or 

allegation well before'h~ executed the Agreed Order and therefore the same does not and can 

not constitute grounds to set aside"the Agreed Order under Rille 60(b)(3), 

3. 	 The Agreed Order Confessing Judgment should not be set asidvbecause the 
conviction ofPlafui±ff'$ former employee f01' conduct not related to 
Defendant's failure to make timely payments pursuant to bis loan agreement 
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is not newly discovered evidence which would constitute.an extraordinary 
cirCUlIlStance. . 

The last oftbree (3) alleged extraordinary circumstances upon which 

Defendant relies in his attempt to collaterally attack the Agreed Order Confessing Judgment 

is the pUlpo:r;ted existence ofnewly discovered evidence. Specifically, Defendant cites to the . . ~. 

criminal matter pending against Plamtiff's former employee, Mr. Jaclde Cantley. The 

matter is presently pending before The United States District Court, Southern District of 

West Virginia, Huntington and is styled United States ofAmerica v. Jaclde Cantley, 

Criminal No. 3:13~cr-00245. See, Defendant's Motion for Relief ofJudgment, Exhibit B. 

Put simply, it is.Mr. Powers's position that the mere existence oftbis criminal 

. action against Iv.fr. Cantley, who WEiS the originating loan officer oli his loan., without any 
. . 

more connection whatsoever, constitutes newly discovered evidence which he believes 

should be sufficient to relieve him from ~udgment in the underlying action and provide him 

the opportunity to Ie-litigate the und~rlying ma~er. 

Upon review ofthe documents proffered by lY.f:r. Powers in SUppOlt ofhis 

Motion tor Relief ofJudgment., it is evident that neither he nor bis loan ~mentioned one. 

time. See, Defendant's Motion for Relief of Judgment, Exhibit B. In fac~ Mr. Powers fails 

to' cite any new evidence to connect 1v.[:r. Cantley's criminal matter to his Agreed Order 

Confessing Judgment ~!tatsoever. InParagl'aph 14 .ofthe-Motion for Relie~ Defendant 

states his case for relief under Rule 60(b)(4) as follows: 

Based upon the attac.hed Indictment and Plea Agreement, he JMr. 
Powers believes that., as an agent ofPlaintiff, :Mr. Cantley likely 
misappropriated .fimds inrelation to the funds he pl'ovided to Mr. 

8 

) CnAIG &'YON, PIle 
:rI'ORNlll!SatlAW 
[1.amSr•• SUlm 500 i\ppendix 000069 
~,wv 

http:constitute.an


( 

Powers and received from Iv.fr. Powers, consistent with 1Y.fr. Cantley's 
criminal indictment and conViction. . 

This is not newly discovered evidence. This is speculation and innue~do wlrich constitutes 

nothing more than a theory, This statement is certainly not an extraol'~Y circumstance 

with which to permit an extraorclinru.y collateral attack on a final order entered by this Court, 

It is clear that Defendant is seeldng to take advantage of criminal conduct of 

another in wbic.h he is not a victim. . Such a position is regrettable. To the extent these . 

. 
pleadings are the sole basis upon which Defendant asserts newly discovered evidence exists 

under Rule 60(b)( 4), which appears to be the case, his Motion for Relief ofJudgment should 

be denied as it is clear there is no newly discovered evidence which be~ any relationship to 
, 

Mr. Powers failure to honor the terms C?f a loan he procured from Plaintiff. 

D. Conclusion 

As set forth above .. Defendant has failed to produce any srifficient facts, or 


even allegations to support his Motion for Relief ofJudgment. Put simply. Mr. Powers 

. . . 

. executed a note and took certain loan proceeds. He failed to honor the tetIns ofthe note and 

was sued. 'Thereafter, with assistance ofcounsel be agreed to a'payment plf,ID> confessed 

judgment) and mrunol'iaIized the same in an Agreed Order entered with this COlllt The 

instantMotion is an attempt to xelitigate a case wlrich reached finalityneariy a year ago. 

Though.lv.fr. Power may':?ow wish to avoid the obligation to which he agreed and allege a 

whole host ofcounterclaims against Pla:inti:f:f, that opportunity has long smce passed. 

Therefore, for ali ofthe reasons set forth herein) Plaintiffrespectfully requests that 
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Defendant's Motion for Relief of Judgment be denied and that Plainttffbe awarded aU costs 

and attorney fees associated with respo~ding to the same" 

THE FIRST STATE BANK., 

Daniel T Yon, Esquire (WV 6139) 
Davld D. Amsbary, Esquire (WV 9968) 
BAILES, CRAIG & YON, PLLC 
401 Tenth. Street, Suite SOD 
The St James Building 
Post Office Box 1926 
Huntington~ West Virginia 25720~1926 
(304) 697A700 '. , 

10 

SJ CMrG &YON, PlLC Appendix 000071mo,llNEYS atWf 

Ill.Om Sr., SU!IB 500 

llmmNllIOlI,WV 




