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IN THE CIRCUIT COURT OF'MARSHALL-CO"UNTY" WEST VIRGINIA 

JOSEPH C,RUDISH"as" 
Administratoroithe:Estate.:of 
CHRISTINARUDIS~ 

P~, 

v. 
ludge-Mark'A Karl -:: 

JEREMIAH.CONNQR!'and.. (Jud~'StOne; ~gby~, 
NATIONWID..E,ASSURANCE'COMPANY; assigIU;llent); 

Defendants•• 

ORDERDENYING~MOTlON;TODISMISS,SECONDAMENDED:COMPLAINT 

OtrApriL 1 0" 2015~ came- the.· Defendan.t. NationwideAssumnce ...COmpany~ by' counsel. 

Melanie; Morg;m:NorriS';. Esq., and cam~ the: Plaintiff;. Josepb.R.Udi.sh· as: the: Administrator'ofthe 

Es'tate;of Christina RudiSh; by' counsel; Chad, Groome; Esq;, for a: previousty scheduled:hearing 

on the Defendant'sMotion to Dismiss Second Amended Complaint.. 

Whereupon. having: considered'" the; Motion;. the' briefing in. support' thereof' and. in. , 

opposition. thereto and the· entire record. and having. further entertained the orala.rgumcnts. of' 

counsel fQfeach party, this. CoUrtfirids. that'the Motion was timely; and properly.' filed by the 

Defendant in response to· the PlaintifFil filing, of'a Second Amended Cnmplamt.; but that: in any 

....-:- ....: .-. 

.._..... 

•.. ' 

order to ensure the: proper' admioistration of justi= .. See•. e.g.,. Dellinger l'~ Pediatrir: Medical 

Group, p.e. 232 'W_ Va.,·l 15. 750 S.E2d668.,6:13· n·.8-(2013) (per cur.iam);RifJle v: G.J. Hughes 

Const; Co.. •. 226 wr.. Va; 581. 70JS.E~552... 557it.5(2010)'", Nonethele.s5;c granting the. pending: 

Motion would;. expressly or:"implied1y; reverse· the' prior' Order entered, by- Judge Mark. Karl.

denying Defendant's' prior motion; This: Court, is, loathe: to reverse' prior ruling$ by another. 

Judge•. Accordingly" thiS CoUrt DENIES Defendanes. Motion, to Dismiss Second Amended 
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Complaint and, ADOPTS the findings of fact and conclusions of law in. the Order entered 

December22,2014. 

The objections ofthe parties are hereby note(hnd preserved. 

Prepared By: 

l ~~£'~(WVB~~5giJ
MichelleLeeDougherty; Esq.. (WV Bar #9651) 
1233 Main Strect;Suite 3000 
P.O. Box751 

Whee1fug;.WV 26003·' 

30+2J3'-OOO(}.' 

304-233'-0014 (faCsimile) 

Ciiunsel fa,-Defintlant 

Seen and ApprovedBy:, 

(JwtS~~ ·~~t·
Chad'Groome; Esq., . 
David .f1L Jividen, Esq~.· . . .." 

Jividen:LawOfficcs; PLLC 

729 North Main. Street 

'Wheeling"WV 26003 

Counselfo,..Plaintiff 
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!N-THE ClRCUITCOURT·.OFMARSHALL COUNTY, WEST VIRGINIA 

CHRISTINA RUDISH~ " .. 
Plaintiff;: " CIVIL ACTION NO;: 03-CIOIC '" 

vs. '" • ..JEREMIAH CONN~Rand·. ..NATIONWIDE-ASSURANCE: .. . COMPANY; .. .. 
-,... 

FINDINGS OF' FACT ANDCONq.USIONS' OF!;.,,-'\.W DENYINGDEFEND~'" 
. NATIONWlDE:ASSURANCE: COMPANY'S; MOTION TODISMISS:.ypOii.:;t" 

SUGGESTI.oN OF DEATHAND GRANTINGPLAJNTlFF'S MOTlON·TO~;~ 
SUBSTITUTE" PLAINTIFF UNDERRULE:ZfOPTBEWEST' VlRGlNlA RULES, 

. OF CIVIL PROCEDURE;' . 

On: the"'19!11' of.September came' the. plaintiff;.Christina Rudis1i~~deceas~ by snd: 

L'lroughhercoUJlselDavicfA. JiViden; Chad.C'~·Groomeand:lividen LaW Office&; PLLC; 

and:the: detendant,. Nationwide'ASsurance. C'OmpanYs bY'and throughi~counseI.Me1lmie. : 

:\1. Norris:.: and;- Steptoe"· &\Jobnson;.: PllC;. for:- &. hearing; OILdefendant "Nationwide. . 

AssurancaCompanys;MOtlonio:DiSmisa UponSuggestiow- ofDeaJJr. 

T'rie'Court; havingreviewed the. briefS· of' counset; having- heard the- arguments,of 

the parties>, and. having.reviewed. the.: relevant authorities. hereby. makes the, following. 

fuldiDgs.offiH:t ami' conclusiOnS onaw!' 

Ffildmgs.' of Fad: 

1. There: is. pendiilg.:before this-COm. tho..COmpliiint~ of plaintiif..Christina-;R'udisilo: 

against defendimt. Nationwide AsSUt'ance Company; forthird-partyviolations ofthc West 

VirginiaUnfait Trade. Practi~Act and violations.ofthe administmtive regulatiorurof':bc 

West Virginia Office-of the Insurance Commissioner. 
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2. On July 23. 2013~ the plaintiff, by- counsel; suggested the death of party-plaintiff;' 

Christina Rudisit, upon the record ofthis matter~ 

3. Thereafter; the: defendant,. Nationwide Assurance Company, filed its· Malian to. 

DismiSs Upon Suggestlon' of Deadt-' asserting therein, that. the death of the plaintiff;. 

ChristiiUt Rudish; should result in the dismissal ofthe instant action to there extent that it " 

was argued tbat.her claims oftbird~party:violations. of.tnC',Viiginia; lTnfairTradePfucticeil 

Act and violatioIlS': of the: administrative regulations; of thct' West', Vi'rginia:. Otru:e: of. :he 

bSuraIice, Commissioner: do no survive>her death. 

4. TIle plaintiff responded, asserting that since'chuma': fOT bad faith: have. been fOUld: 

to be assignabJe at commonJawt thoSe actions,mnstsur:Vive the.death'of t1l.eplai~ In· 

her:.responser filed: September' 12;: 2013~. thcrplafntiffmoved.to amend her'complaint:to. 

substitute' the:plaintiffi.m her. husbnnd Ol!, an:estate inaccordancc;with Rwe;.l5(a)of the· 

West Virginia;Rufuof CivilProcedure; within; ninety·(90} da-ys'ofthe,sugg;stion'. ()t 

deamupon therecoro. 

I 1. 


W3S' confirmed. by the West-Virginia Supreme Court ofAppeals in Strahb! V~~ Sullivan;,
"f 

I 2. Therein; at. Syliabua Point s: of Strahin;, the COurt. reiterated. the principle- that 

,oe [a1 chose iiu.ctiort, may: be-validly assi~' SyL pt ~. Har./mQn; 1I~ Corpening;. 1Hi '. 

I 

t w.va.:n. 178"S.E.430(193S)! Syllab~Point'3~BOarman~v.Boarl1UVli 210 W.V~ 155. 


556- S.E.2d 800' (2001) ..... 


I 
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The.validity of an assignment of claims. fur. common. law. and statutory bad faith 
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3. 'The Str3hinCourt exptessly fuun<4 at- SYllabus Point 9~ that tho-assignment ofa 

bad faitliclaim:· Walt pennissible, specifically fmding that a Shamblin. claim waso freely 

assignable. At Footnote·Z: ofStrahfn,. the Court recogniZed· that two"prior reported cases 

hinted at. thc."assignability;: of a bad faitir"claimtbUf- neither of those cases.·directly. 

oxamined tho'propriety orsuchan assigmnenti Se&: AJuise'v; Nationwide Milt;·FIre fllL: 

Co... ~l~:W:Va; 49~.625 S.&2d. Z60 (ZOO5); Hi!bbardV'~State Farm Tndento; Co;.. 113 

W.Va·.541p 584 S.E:;l,n76(2003), Itwou!<t~'that SfrahlD':i~ the-first·case:1nWest· 

Virginia to-expresslyhold thata bad."faith:,.style:·claim'may be:validlY!assigned. 

4, Weat:Vlrginia,Codlt-, 5>7~a;provides:th~statutorypresc:riptiOn in· this, State fol' 

the survivabilityoiclaims'; upon. the' death of a.:cLaimant.,. As West Vlrgiirla Code § 55;.7'

8a(a)(witltemphas.k added) instruet&. 

In,additiilwlo-thll:CtlUSU offlctltm;.whicli:suniPeatcommD#.linvt causeS": 

ofaction,for injuries to property; realarpersonal...or injUries to,the person-
and' not. resultin~l ill'de.:.ol' fordeeeitor ~ aJSa,shall' s.urvive~- and 
such' actions:<m.ay·.be;-. brought'notwithstanding, the death :of' the: person' 
entitled to reCoveror. the:death:.ofthepersoi1; iiabl,a;. 

5. Wesr:VirglnJaCode.:§55~7.;.gadicfnotoVerrideth-e'cOmmonlawrules;regarding 

survival~_but'expresslysupplcmemed: the-eotnn'lOIt.law with severaladditionu. ¢ategories' 

ofcirusesofaction that-would thereinafter survive::-

I S.E..544 (l.9-t4)' aclChowleilged.that the-assignability: ofcliUms and .the survival ofclaimsi. 

go hand-in-hand:. Sea' also- Hereford· v; Meef9:,132 W~V.. 373~ 52. S'.E;'%cl 74& {l9:49}~ 

1 
i State: ex: reI;. Sablthur v;,. RIcllards.., ll't W~Va.., 703" 34- S.E;ldl71 (1945); anel 

Snodgrass: v. Sisson? Mobile Hunte' Sales;. Inc,;. 161. W.Va. S8~ 244 S.E.ld 3%1 

I 
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(1978-)-.: In other· W<lrds; if it claim, is found to- be assignable;. that. claim must also survive. 

t.'ie death:of theciai.znant.. As the Court in WOodford .~tated~ 

What: is,. and whatis not~ a cause 0 f action personal; in nature is frequently 
determined by th~ qne.snon whethec it is or is not BssigJlable; assignability 
and survivabiIitybeing·.i:OIlvertible terms.m therefore;: the partyin.whom 
it exists: canIlOt' bycontract; ashy assigo,ment; ptace it beyondbis contro~ 
it wilrilot.sumve;.S'eideil.v•. Ban!t;·23.9 ill..67,.. &IN. E..·860',;:130 Am. St. 
Rep.:. l8.o;. Francis'v. Bmnett;.. 8:.t Ky. 23~ Lawrence:.v;. Martin.. 22 Cal. 
173; 13: Enc...Pt, &. PrA26; Blak~v.· Griswold. 104N~ Y; 613911 N. E; 

·1 137tCilrdingtonv. Ftederlclcs,,46 Ohio: St-~. 442,: 21 N; E. 766; Comegys 
Y. Vuse;: IPa193~,7 L. Ed~ 108~ 1 eye.: 49;: Railioad COl< v. Read; 87 
va:.. f89,.)2 S~ & 39:5"The cause of action in this: ease is not suclru:may 
be:. assigned..5 Am.. & Ehg,.Enc.d.aw &:Ptac..890j·Slauson. v~ 
Schwabacher,;-,4· Wasfr;783,3l p~ 329. 31 Am;: St. R~948l *546' 
Nooman v. Ortoni.34 WlS. 259';. 11 Am; Rep~44t; ..O'DoimelN~ Seyber1:f, 
13: Sergr&;It; (fifo) 54;. Not-being assignablc,.it does: not·sutvi:v~ in view,' 
of tli.e:authoritiesciteck: 

7. Similarly.;. the:Court in Hereford at391-392'; 52 S.E.Zd at 749 -75Gfound: 

At common laW':'1l' claim for: damag~. for personal: inj\UYJ..being;, strictly 
pelSonatincharacter; did not.surviVC'tbe:deatliiofthcdqjureO:personand 
was.M.t asai~le.A-Ant.Jur.".A~gtlmen~Secti~·30~B~'v;~~~., 
122~W...Va" 11 5,;.1 ~;Zd. 50T. TIl~ eiement,of: SUCV1vabilitylS- ordinarily 
ilie test'of the:assigilability of'a·claim or a;chesedtt action., State:. ex rel~, 
SAbatiDc:: Vi RiChi!rtls;- ,l2'iW~Va.. 703,:' 34;·S':K2d;:271~· Woodforocv; 
McDanie1s;.73W.Va;. 736; 81 S'.E~. .544, 52 L.R:A.:.;,.N$;". I215~ 'lit: the 
absence, of any·statutory provisiOn declaring a: partitild","chOse' inaction 
to' be:' assi~le: or~ nonassigr,mbleo:.- the;, genc:t'llli teat;.·of' 8ssi8J:tability is,;, 
whether:. the.chose:wm survive" 4: AmJur., ASsignnienii', SectiOn- 25-",.Thc"· 
rolewhlcb: appears:; to; be.: supported by- the. weight ofauthority. is that· It· 
statute. .which provides fur the. survival of an actiol1 operates-~dentally' 
to; remove:·· the:. restriction:: against its:; assigpahility", 4' Am.Jur .. 
AlISignments> Section 31•. BUt that:nJ1e; has:11O'appncatioJr;'1otthe 
amendInent-of 1945r whiclt,. though declaring that. the; desi~ted right:.of: 
actioD- shall'survive. expressly' provides thAt the: statute shall not be: 
coost:rued' tOgiv.c: the right tG,assign;' a clailn for. a toIt: whick is· not; 
oth~ assignable;. A claiin f~ personal" injUry~, bowever~ can by' 
statute:- be, made- to surviVe the death: of the injured person and. stilt be: 
without the quality ofassignability;'In somejurisdicti.or:.s it is held that- a
ngilt of action for personai. injuries is not assignable;; even though. such-. 
action.is:made: survivable by-3tatute:: This. result has-been- reached under, 
the view that nothing: is assignable; either at law-or: in equity, which does: 
not din:ctlyor indirectly involve a right.to property. and that. the. statute 

. j 
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providing. for .tho; sllt'Vival of an· action for personal. injuries was not 
intended to. transfonn· the ·ri~·of action into' a property right, and: alsa 
UI'.ae&' the' view that the. assignment of a cause; of. action for' personal 
injuries is contrary to public policy; ~ 4 AmJUT'? ASsigriments;. Section3L 
The:: above mentioned provision of the. fourth sentence- of the. sectiot19 
which denies· tho right of assignment ofa c!aiIn for a tort not otherwise
asSignable•. does: not give:assignability: to· the, tort dealt with in the: other
provisions. of the- section;· Under the. rule: o£'the: common law it is not 
assigna.Qle; Winston v. Jord~ 115·va.. 899', 8G' S.B.. 756;. NO' statute of' 
this/State has 'come- to the attention: of this Court which: gives it 
assigruibilityor remov~' it from the operation of the· common-law rule;.. 
Though. the-right ofaction:mentioned fn: the' third' sentencecof the: section 
is not· assignable;. it. i8", by virtue. of that: portion of the, statute,. expressly 
givertdiurvivabilitYr.. and 'the test. of tbe-' applicatiolt; of the-: statute' of 
limitatio~ in. the.:cases:-now·before:this.COurt;. is the survivability oithe 
c:wse:ofactiQIliupon:. whicll;each action is basetL:Watson::v•. Daniel. 165: 
VlL 564; 181 8:E:. 182;:Tiust.Company:of·Norfolk:v. Fletches:; 152 Va. 
86tr~ 148S~K 78S~ 73"A.L.~ 1lIt:. See:also,B8mes' CoaL Corporation v. 
Retail Coal Merchants.Association< 4 Cir.,.l28 F.2d:.645 •. 

3~·. Thcdoctrin~-ofdtialityofassignabilitY.· and;· sUrvival~'as espoused iii' Woodfiirct:· 

and Hereford; is. the law ofthlS.stateasit applies, to:this Case..~ 

9~ As:su~"jlllight:of the..Cou.rt.'s-opinion in Strahm,v; SUlllvan...mpra.;., the.-claims _. 

of Christina:RudiSh Should. be held to survive· her: deatiL to" the: extent. that it is a·long.,. " 

standing pcinciplei.of- West:Virgfuia law that clllitnsc iliat'-am, hel.d';ta be"assfgnabre"at 

common law. must also survive the. <leathefthe c!aimmt 

Ifr.- The decisions relied upon by the-defendant; Nationwide; do: not diCtate a ciJntrary 

result.: Each of those-cases foUowa tbe.reasomng:ofWUt v. Stat! Au~ Mat; Inl~ Co,.. 

20:J; W.Va~ 165;,:.506 S.E.2d-.. GOS:. (1998){whiclt was. decided long befOre the COurt 

fannally recognized. the assignabilliy of bad fiiith. claims in Strahitt; Moreover. none- of 

those. cases.. including WUt.suggest that the,interplay between: assignability· and survivat 

were discussed by the Court or- raised by the litigant!": therein.· A;::eordingiy; it wOlIld· 

appear. that thiS issue presents a matter of first impression. 
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11: A~rdinglY. in light of mit aforesaid. findings and conclusions.. defendant: 

Nationwid~ Assurance COmpany's: MalUm.to Dl3miss- Upon Suggestion' of Death. is,. 

hereby :DENIED'•. 

12. Tlie piaintiff'~Motian' to Substitute Plaintiff UnaeT"Ruk 25 ofthe.' West Virgtl'lia . 

•~·ofCivilProcedure:fs hereby GRANTED~ to thaex1ent that: those claims survive at 

common law and iru!ofai' as the MotionwBs ..timeiy fitedundet· the Rulei 

. 13.. The. plaintiff" shall have: ninety (901 days:: ~m the entry of this Order to fil~ a, 

pleadinglindlot ~endedcomplaintsubstifilting;tho:decOOentfur a proper party•. 


Tbc-CICtkshall transmita'copy of this. Order. toallcounsd o£recorck 


It is so, ORDERED: 


Objections, and:excepucms are s&ved.·,:.. _ ~~~..:} 
/ '\ \i.i .~U 

Entered this> 22~D' day of Decembet' . - , 2014:" \ 

0008 

http:MalUm.to

