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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 
Charleston 

STATE OF WEST VIRGINIA, ex rei. 

RALPH A. LORENZETTI, JR., Prosecuting 

Attorney for Jefferson County, 


Petitioner, 

v. No. 14-0904 

HONORABLE DAVID H. SANDERS, Judge 
of the Twenty-Third Judicial Circuit, and 
ELIZABETH SHANTON, 

Respondents. 

AMICUS CURIAE BRIEF OF 

GLEN B. GAINER III, WEST VIRGINIA STATE AUDITOR 


I. 


INTRODUCTION 


Glen B. Gainer III, the Auditor of the State of West Virginia ("Auditor"), by and 

through his legal counsel, respectfully submits this Amicus Brief in support of the Petition 

for Writ of Prohibition from a final order of the Circuit Court of Jefferson County, West 

Virginia, entered September 5, 2014, which dismissed 53 counts of an indictment alleging 

criminal violations of the state purchasing card statute. 

As an elected officer of the State of West Virginia, the Auditor is filing this amicus 

brief as a matter of right under Rule 30 of the West Virginia Rules of Appellate Procedure. 

No party, other than the Auditor'S staff and his legal counsel, has assisted with or 

contributed to the preparation of this brief. 



II. 


FACTUAL HISTORY 


In the interest of time and efficiency, the Auditor adopts the Statement of the Case 

as stated in the Petition for Writ of Prohibition as if fully set forth herein. Additional relevant 

facts will be discussed within the Argument portion of the Brief. 

III. 


ARGUMENT 


A. 	 IMPORTANT POLICY CONSIDERATIONS ARE IMPLICATED BY THE 
CRIMINAL PROVISIONS OF THE PURCHASING CARD STATUTE 
CONTAINED IN WEST VIRGINIA CODE § 12-3-10B. 

The West Virginia State Purchasing Card Program was authorized by law and 

implemented in 1996 as a payment tool to obtain greater accountability for purchases, 

improve vendor payment cycles and save the State money through a streamlined payment 

process and cost avoidance. 1 This program, created by West Virginia Code § 12-3-10a 

at. seq., is the payment method utilized for millions of dollars in transactions involving 

essential state purchases. [See attached Exhibits A and B, discussed infra.] 

The sole criminal deterrent provision for fraudulent or unauthorized use of a State 

purchasing card is contained in West Virginia Code § 12-3-10b, which makes fraudulent 

or unauthorized use of a State purchasing card a felony. This deterrent provision is an 

indispensable part of the Purchasing Card Program which, as discussed below, provides 

valuable cost savings and other benefits to the citizens of West Virginia. 

1More information on the Purchasing Card Program can be found online at: 
https:llwww.wvsao.gov/PurchasingCard 
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The State Purchasing Card Program has achieved great success, being recognized 

by VISA International in a 2004 nationwide study performed by Deloitte & Touche, which 

called West Virginia's program "one of the nation's best," having implemented 12 of the 

nation's top 26 best practices.2 

The purchasing card is the preferred method of payment for the procurement of 

eligible goods and services. It offers state agencies, boards and commissions, and local 

government entities an effective method for streamlining the payment process. 

The PlJrchasing Card Program offers agencies an efficient method of payment, 

while continuing to meet established internal controls for the procurement and payment of 

goods or services. It reduces the volume of accounts payable transactions and the 

associated administrative costs by eliminating vendor invoices and consolidating multiple 

vendor payments into one monthly payment to the charge card vendor; suppliers are paid 

directly by the card issuer within three (3) business days. 

The purchasing card offers many benefits such as increased accountability for 

purchases, improved reporting ofpurchasing activity, and fraud prevention. The purchasing 

card allows the State Auditor's Office to more expeditiously identify purchases requiring 

further review and instances where potential fraud may have occurred. 

The purchasing card has also improved relations with the business community, as 

the payment of goods and services OCClJrs far more rapidly than the traditional payment 

method. The purchasing card allows vendors to receive payment in an average of 2-3 

2See http://www.wvsao.gov/PurchasingCard/StateGovernmentlDefault.aspx 

3 


http://www.wvsao.gov/PurchasingCard/StateGovernmentlDefault.aspx


days. This prompt and efficient method of payment allows state and local government 

entities to negotiate better discounts on the cost of goods and services. 

For Fiscal Year 2014, the State Purchasing Card Program processed in excess of 

639,000 transactions totaling approximately $394,000,000, with an average transaction 

amount of $617.12.3 For a month by month breakdown of dollar volume transactions for 

Fiscal Years 2006 through 2014, see attached Exhibit A. Numerous essential State 

purchases are made through the Purchasing Card Program, including purchases for State 

roads. For a list of the Top 100 Purchasing Card Vendors for Fiscal Year 2014, see 

attached Exhibit B. 

Studies obtained by the National Association of Purchasing Card Professionals 

estimate the transactional cost of the traditional purchase order and payment process 

ranges from $50 to $200. By utilizing the purchasing card as a payment mechanism, the 

efficiencies provided result in savings ranging from 55% to 80% of this transactional cost. 

Using these estimates, the Purchasing Card Program for Fiscal Year 2014 netted the State 

of West Virginia between $17.6 million and $102.2 million in cost avoidance savings.4 

The purchasing card provides additional savings beyond the cost avoidance savings 

previously discussed. These savings include: 

a. Discounts on the cost of goods or services provided to the State directly 

attributable to prompt payment with the purchasing card; 

3West Virginia State Auditor's Office 2014 Annual Report, at p. 24. See 
https:/Iwww.wvsao.gov/Accounting/files/2014 WVSAO Annual Report Budget Presentation. pdf 

41d. at p. 25. 
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b. In past years, the State received higher bond ratings which saved additional 

monies. One of the main considerations in the decision to elevate the State of West 

Virginia to a higher bond status was whether obligations are being paid in a timely manner. 

Specifically mentioned was the use of the State's purchasing card as being an efficient 

payment method; and 

c. The State realized additional savings in the timely delivery of goods and 

services, directly attributable to prompt payment related to the use of the purchasing card.5 

The use ofthe purchasing card likewise allows the State ofWest Virginia to become 

a better business partner. As a result of the increased efficiencies, the State receives 

additional concessions, discounts or interest from vendors desiring to transact business 

with the State. 

Additionally, the State is compensated for utilizing this payment method. Much like 

an individual consumer's credit card, the Purchasing Card Program benefits the State by 

accumulating "reward" points, referred to in the West Virginia Code as "rebate moneys." 

These rebate moneys are used not only to fund the program itself, but also to fund other 

agencies and programs throughout state government. 

Thus, the State Purchasing Card program is a vitally important program that allows 

the State to efficiently process literally hundreds of thousands of transactions totaling 

hundreds of millions of dollars, all while saving the State millions of dollars per year. The 

purchasing card program is a significant and important part of the State financial process. 

It is a large and important state program, yet the only provision contained in the West 
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Virginia Code to deter employees or other Purchasing Card users from abusing the 

program is contained in West Virginia Code § 12-3-10b. In this section the Legislature 

recognized the importance of the program, and made fraudulent use of the purchasing 

card a felony. Given the importance and magnitude of the program, it is clear why such 

a deterrent is needed. 

It is imperative for the continued efficacy and operation of the P-Card program that 

the statutory criminal sanction remains in place. While other deterrents to misuse exist, 

for example, the loss of one's employment with the State of West Virginia, the felony 

deterrent is unmatched in personal consequence. A felony conviction is a permanent 

criminal record, whereas loss of employment may be a temporary hardship. 

Furthermore, the loss of one's employment may trigger a cost-benefit analysis in the 

mind of the perpetrator, whereby the potential benefit of misuse may outweigh the risk of 

temporary loss of employment. The risk of a criminal conviction, however, with potential 

incarceration and a permanent record, is a much graver consequence to weigh in the 

balance. For this reason, the State Auditor joins in urging this Court to preserve the 

Legislature's intentto make each illegal use of the purchasing card a separate offense, as 

will be more fully discussed below. 
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B. 	 THE CIRCUIT COURT ERRED IN DISMISSING COUNTS 2 THROUGH 54 
OF THE INDICTMENT, WHICH CHARGED THE DEFENDANT WITH 53 
SEPARATE INCIDENTS OF FRAUDULENT OR UNAUTHORIZED USE OF 
A STATE PURCHASING CARD IN VIOLATION OF WEST VIRGINIA CODE 
§ 12-3-10b. 

In its order dismissing Counts 2 through 54 of Indictment No. 13-F-73 on double 

jeopardy grounds, the circuit court based its decision in significant part on language in the 

2014 bill that amended West Virginia Code § 12-3-10b, which the court found supported 

the defendant's contention that the Legislature has now defined multiple violations of the 

statute "as a continuing offense" supporting only one criminal charge. Appendix Record 

(hereinafter "A.R.") 210-211. The Auditor submits that this was not the intent of the 

Legislature when enacting Senate Bill 267, as its legislative history demonstrates. 

At the time the defendant was indicted on April 17, 2013, the State Purchasing Card 

statutes provided, in relevant part: 

Section 12-3-10a. Purchasing card program . 

. . . . The auditor may establish a state purchasing card program for the 
purpose of authorizing all spending units of state government to use a 
purchasing card as an alternative payment method when making small 
purchases.... Purchase charge cards issued under the program shall be 
used for official state purchases only. The auditor and the director of the 
purchasing division of the department of administration shall jointly propose 
rules for promulgation in accordance with the provisions of article three, 
chapter twenty-nine-a of this code to govern the implementation of the 
purchase card program. 

Section 12-3-10b. Fraudulent or unauthorized use of purchasing card 
prohibited; penalties. 

It is unlawful for any person to use a state purchase card, issued in 
accordance with the provisions of section ten-a of this article, to make any 
purchase of goods or services in a manner which is contrary to the provisions 
of section ten-a of this article or the rules promulgated pursuant that section. 
Any" person who violates the provisions of this section shall be guilty of a 
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felony, and, upon conviction thereof. shall be confined in the penitentiary not 
less than one nor more than five years, or fined no more than five thousand 
dollars. or both. fined and imprisoned. 

H.B.4637, 1996 W. Va. Acts Ch. 215. 

While this case was pending. the Legislature amended the criminal statute to 

designate its former provisions as subsections (a) and (c), and to add new subsections (b) 

and (d) set forth below: 

Section 12-3-10b. Fraudulent or unauthorized use of purchasing card 
prohibited; penalties. 

(a) It is unlawful for any person to use a state purchasing card, issued 
in accordance with the provisions of section ten-a of this article, to make any 
purchase of goods or services in a manner which is contrary to the provisions 
of section ten-a of this article or the rules promulgated pursuant to that 
section. 

(b) It is unlawful for any person to knowingly or intentionally possess 
with the intent to use a purchasing card without authorization pursuant to 
section ten-a of this article or the rules promulgated pursuant to that section. 

(c) Any person who violates the provisions of this section is guilty of 
a felony and, upon conviction thereof, shall be imprisoned in the penitentiary 
not less than one year nor more than five years. or fined no more than 
$ 5,000, or both fined and imprisoned. 

(d) A violation ofthis section maybe prosecuted in the county in which 
the card was issued, unlawfully obtained, fraudulently used, used without 
authorization, or where any substantial or material element of the offense 
occurred. 

S.B. 267, 2014 W. Va. Acts Ch. 89 (emphasis added). 

This amendment to the statute, effective June 6, 2014, left the elements of the 

criminal offense in subsection (a) and penalties in subsection (c) unchanged. Prior to this 

amendment adding subsection (d). there was nothing in the statute establishing jurisdiction 

for prosecuting purchasing card offenses. 
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1. 	 Counts 2 "rhrough 54 of the Indictment Charge the 
Defendant with Separate and Discrete Criminal Offenses. 
Are Not Duplicative, and Thus Do Not Violate Double 
Jeopardy Principles. 

Th~ circuit court's ruling dismissing the purchasing card counts of the indictment 

was based in part upon an incorrect construction of the statute due to language in the title 

of the enacting legislation, specifically language indicating that a violation of the statute 

was "a continuing offense." As described below the legislation was an attempt to provide 

jurisdiction to the courts of any county in which some part of the purchase process 

occurred, whether a swipe of the card, the Signing of a receiving report, receipt of the 

goods or certification of a purchasing card log. It was not meant to apply to multiple 

instances of misuse. To explain this error, it is necessary to briefly review the legislative 

history of Senate Bill 267. 

Senate Bill 267 as passed by the Senate on February 3, 2014, would have amended 

West Virginia Code § 12-3-10b to provide that the unlawful use of a purchasing card "is a 

continuing offense beginning when the purchasing card is issued or obtained by the person 

and that jurisdiction to prosecute rests with any county where the card was issued, 

obtained, used fraudulently, used without authorization or where any substantial or material 

element of the offense occurred." (Emphasis added.) [See attached Exhibit C.] This was 

consistent with the title of the bill, which described its purpose as "ensuring that the courts 

ofWest Virginia have jurisdiction over fraudulent or unauthorized use of purchasing cards; 

establishing jurisdiction; and defining the conduct as a continuing offense." 
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determining whether a crime is a continuing offense, that may occur in multiple states and 

may be tried in either jurisdiction, "the facts must demonstrate that at least one substantial 

or material element of the [crime] occurred within this state as part of a sequential chain 

of events.") (emphasis added). As previously noted, this language was absent from the 

1996 version of the statute, and the facts of this case demonstrate the need for such a 

provision in the law. 

The defendant in this matter, Elizabeth Shanton, worked for Shepherd University 

in Shepherdstown, West Virginia. Her purchasing card was issued in Jefferson County, and 

the 53 purchases for which she was indicted were made over a period spanning nearly two 

years in multiple states (including California, Delaware, Georgia, Kentucky, Maryland, New 

York and North Carolina), online, and in at least three counties in West Virginia. See A.R. 

2-54. Each improper purchase was a continuing offense beginning with the swipe of the 

card or entry of the card number to make a purchase (wherever it took place), and 

culminating in the defendant signing off on purchasing card log sheets in Jefferson County. 

where she was ultimately indicted. Each separate and discrete use of the card to make 

a fraudulent or unauthorized purchase constituted a separate violation of the statute, and 

charging the defendant with more than one crime did not violate double jeopardy principles. 

u[W]hether a criminal defendant may be separately convicted and punished for 

multiple violations of a single statutory provision turns upon the legislatively-intended unit 

of prosecution." State v. Green, 207 W.Va. 530, 537, 534 S.E.2d 395, 402 (2000); accord, 

State v. McGilton, 229 W. Va. 554, 562, 729 S.E.2d 876, 884 (2012). As previously 

demonstrated, there is no expression of legislative intent to limit multiple punishments 

under the purchasing card statute where multiple instances of misuse occur. Nor are there 
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any reported decisions supporting that position. The cases relied upon by the circuit court 

are not applicable because they deal with entirely different statutory offenses, each of 

which has its own elements. The Auditor urges this Court to examine the language of the 

purchasing card statute itself in deciding this important issue of statutory construction and 

constitutional law. 

The operative language of West Virginia Code § 12-3-10b(a) states: "It is unlawful 

for any person to use a state purchasing card ... to make any purchase of goods or 

services in a manner which is contrary to the provisions of section ten-a of this article or 

the rules promulgated pursuant to that section." (Emphasis added.) Here, as in State v. 

Green, the Legislature has used "any" in the context of a singular noun, in this case 

"purchase." In addition, the statute refers to "a" manner which "is" contrary to law and 

procedure. This language also supports a singular construction. Therefore, the only logical 

conclusion that may be drawn is that each time a person uses a purchasing card to make 

a fraudulent or unauthorized purchase he or she has committed a violation of the statute. 

See Green, 207 W. Va. at 537-38,534 S.E.2d at 402-403. As this Court said in McGilton, 

"multiple convictions are appropriate where a defendant performs separate acts that would 

support different violations of the same statute." 229 W. Va. at 565,729 S.E.2d at 887. 

The circuit court erroneously concluded that charging the defendant with multiple 

violations of the purchasing card statute violated double jeopardy principles. 
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2. 	 An Indictment Containing Charges of Both Fraudulent 
Schemes in Violation ofWestVirginia Code § 61-3-24d and 
Fraudulent Use of a State Purchasing Card in Violation of 
West Virginia Code § 12-3-10b Does Not Run Afoul of 
Double Jeopardy Principles. 

The defendant was charged in Count 1 of the indictment with committing fraudulent 

schemes in violation of West Virginia Code § 61-3-24d, by using a state purchase card to 

make purchases of goods and services in the amount of $85,932.67 which were not for 

official state purposes and lacked proper documentation, but which Ms. Shanton verified 

in her "Purchase Card Transaction Log" sheets as being for official state purposes. As 

previously discussed, Counts 2 through 54 charged the defendant with 53 separate 

unlawful purchasing card transactions which when aggregated totaled $85,932.67. The 

circuit court held that the defendant could not be convicted for both crimes under the 

reasoning of State v. Rogers, 209 W. Va. 348, 547 S.E.2d 910 (2001), and dismissed all 

but the fraudulent schemes count. See A.R. 211-213. 

Thirteen days after the circuit court's decision this Court held, in Syllabus point 4 of 

State v. Coles, _ W. Va. _, 763 S.E.2d 843 (2014): 

The Legislature has made clear that the fraudulent scheme offense 
under W Va. Code § 61-3-24d (1995) (Rep\. Vol. 2010) is a separate 
offense that may be prosecuted in addition to any other offense under the 
Code. Therefore, double jeopardy principles do not preclude a conviction and 
sentence for a fraudulent scheme offense in addition to a conviction and 
sentence for any other offense arising out of the same transaction or 
occurrence. The decision in State v. Rogers, 209 W Va. 348, 547 S.E.2d 
910 (2001), which holds to the contrary, is overruled in its entirety. 

When scrutinizing different statutory counts ofan indictment for constitutional double 

jeopardy purposes, this Court has adopted the "same elements" test first enunciated by 

the United States Supreme Court in Blockburgerv. United States, 284 U.S. 299,304,52 
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s. Ct. 180, 76 L. Ed. 306 (1932): "Where the same act ortransaction constitutes a violation 

of two distinct statutory provisions, the test to be applied to determine whether there are 

two offenses or only one is whether each provision requires proof of an additional fact 

which the other does not." Syl. pt. 8, State v. Zaccagnini, 172 W. Va. 491,308 S.E.2d 131 

(1983). However, this rule of statutory construction is not controlling where there is a clear 

indication of contrary legislative intent: 

In ascertaining legislative intent, a court should look initially at the 
language of the involved statutes and, if necessary, the legislative history to 
determine if the legislature has made a clear expression of its intention to 
aggregate sentences for related crimes. If no such clear legislative intent can 
be discerned, then the court should analyze the statutes under the test set 
forth in Blockburger v. United States, 284 U.S. 299, 52 S. Ct. 180, 76 L. Ed. 
306 (1932), to determine whether each offense requires an element of proof 
the other does not. If there is an element of proof that is different, then the 
presumption is that the legislature intended to create separate offenses. 

Syl. pt. 8, State v. Gill, 187 W. Va. 136, 416 S.E.2d 253 (1992); accord, Syl. pt. 3, State 

v. Coles, supra. 

The statute prohibiting the fraudulent or unauthorized use of a purchasing card 

contains the following elements of the offense: 

It is unlawful for any person to use a state purchasing card, issued in 
accordance with the provisions of section ten-a of this article, to make any 
purchase of goods or services in a manner which is contrary to the provisions 
of section ten-a of this article or the rules promulgated pursuant to that 
section. 

West Virginia Code § 12-3-10b(a) (2014). 

The fraudulent scheme statute provides: 

(a) Any person who willfully deprives another of any money, goods, 
property or services by means of fraudulent pretenses, representations or 
promises shall be guilty of the larceny thereof. 

14 




(b) In determining the value of the money, goods, property or services 
referred to in subsection (a) of this section, it shall be permissible to 
cumulate amounts or values where such money, goods, property or services 
were fraudulently obtained as part of a common scheme or plan. 

(c) A violation of law may be prosecuted under this section 
notwithstanding any other provision of this code. 

West Virginia Code §61-3-24d (1995) (emphasis added). 

''The legislative intent regarding a prosecution for fraudulent scheme is clearly set 

out under W. Va. Code § 61-3-24d(c). This provision states without qualification that a 

defendant may be prosecuted under it 'notwithstanding any other provision of this code.'11 

State v. Coles, 763 S.E.2d at 852. Given the clarity of this legislative intent, there is no 

need to engage in a Blockburger analysis of the elements of each offense. Id. 

Both offenses are alleged to have been committed by the defendant in the present 

case, and the State should have the opportunity to prove them. 

Assuming a Blockburgeranalysis is appropriate, an examination of ofWest Virginia 

Code § 12-3-10b reveals an additional element of proof that West Virginia Code 

§ 61-3-24d does not have: The use of a State Purchasing Card. Not every individual 

engaged in a fraudulent scheme will use or even have access to a P-card. Conversely, not 

every individual who uses a P-card in an unlawful manner will be guilty of a fraudulent 

scheme. To sustain an indictment underWestVirginia Code § 12-3-10b unauthorized use 

of a P-card must have occurred, and a fraudulent scheme indictment under West Virginia 

Code § 61-3-24d contemplates a pattern of activity intended to deprive others of money, 

goods, property or services by means of Itfraudulent pretenses, representations or 

promises." 
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A person who, without proper authorization, uses a P-card has committed a unique 

crime involving an important, statutorily created, government program. This distinct 

element, the purchase card, is an essential aspect of Government fiscal responsibility as 

discussed above and its importance is underscored by the felony provision enacted by the 

Legislature. 

IV. 

CONCLUSION 

Forthe foregoing reasons, the Petitioner's Writ of Prohibition should be granted and 

the case remanded to the Circuit Court of Jefferson County with directions to reinstate 

Counts 2 through 54 of Felony Indictment No. No. 13-F-73, and for further proceedings on 

the charges, including the alleged violations of West Virginia Code § 12-3-10b. 

Respectfully submitted, 

GLEN B. GAINER III, 

WEST VIRGINIA STATE AUDITOR, 


By counsel, 

SB #6082} 

1wt1;flf::[~7)
Associate General Counsel 
dawn.warfield@wvsao.gov 
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ENT J. MITH (WVSB#11406) 
Associate G neral Counsel 
vincent.smith@wvsao.gov 
West Virginia State Auditor's Office 
1900 Kanawha Blvd. E 
Building 1, Room W-100 
Charleston, WV 25305 
(304) 558-2251 
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P.CARDSTAD 

DOLLAR VOLUM E 


FY 2006 FY 2007 ~ FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY2014 

JULY $13,243,012.48 $18,579,749,31 $25,074,720.47 $24,587,347,98 $26,106,107.05 $29,506,351,91 $36,933,525.61 $30,863,348.80 

AUGUST $15,531,641.11 $17,603,735.64 $24,111,455.31 $24,954,614.09 $32,545,903.70 540,983,818.42 $45,743,235.43 $31,396,875.74 

SEPTEMBER $15,218,784,03 $17 ,432,650,38 $27,119,680.84 $27,059,069.20 $35,227,461.39 $43,847,672.37 $38,715,825.07 $37,193,842.48 

OCTOBER $15,672,353.75 $23,778,877.44 $33,652,170.70 $35,088,679.14 $33,069,041.82 544,741,195.94 $38,990,859.72 $37,321,488.72 

NOVEMBER $13,656,079.25 $17,560,870.00 $25,008,526.55 $31,059,264.35 $33,253,661.70 $40,002,504.91 $27,639,440.21 $28,873,243.41 

DECEMBER $13,296,704.25 $17,362,751.97 $23,980,404.60 $28,773,244.06 $36,572,827.35 $32,166,117.60 $27,531,347.33 $26,761,645.63 

JANUARY $16,729,110.39 $25,035,347.25 $26,840,522.10 $33,830,964.15 $33,341,244.54 $33,495,659.01 $31,255.422.26 $34,628,539,99 

FEBRUARY 516,102,483.08 522,627,918.99 $25,892,481.88 $31,714,383.67 $30,873,438.99 $31,997,049.40 $33,506;283.82 $32,831,145.30 

MARCH 516,059,816.17 $22,475,869.82 $25,620,793.05 $32,308,644.00 $30,880,988.14 $33,691,001.20 $30,487,306.63 $30,539,430.58 

APRIL $3,026,893.60 $15,572,418.09 $25,113,396.47 $25,423,133.85 $27,236,030.13 $30,999,157.01 $36,123,043.13 $31,909,317.27 $30,863,178.03 

MAY $11,958,138.11 $14,661,619.83 $24,576,360.00 $25,065,078.52 $29,431,439.65 $37.564,255.42 $44,360,681,19 $33,783,864.85 $33,617,151.98 

JUNE $14,468,303.68 $15,587,588.14 $31,665,984.18 $47.693,264.88 $39.063,578.97 $46,961,097.78 $53,528,407.02 $40,071,445.49 $39,483,959.28 

TOTAL $29.453,335.39 $181,331.610.57 $263,813,511.45 $335,482,232.75 $365,107.259,39 $407.395,184.89 $464,443,502.10 $416,567,873.69 $394,373,849.94 

SOURCE: I S & C 
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P-CARO §IATS 
TRANSACTIONS 

FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014 
JULY 39,923 42,630 47,594 49,841 46,130 47,822 49.957 50,844.00 

AUGUST 49.701 52,179 50,546 53,929 55,301 60.385 60.798 48,242.00 

SEPTEMBER 47,071 48,283 56.067 55.556 57,740 59,314 54,753 56,549.00 

OCTOBER 52.206 58.176 59,500 58.872 56,944 59,530 64,144 60.488.00 

NOVEMBER 42,500 46.687 47,109 49,979 50,985 50.602 47,574 51.944.00 

DECEMBER 39,769 41.903 43,056 46,509 50.364 49.969 46,741 43.676.00 

JANUARY 48,418 49.061 48,486 50,184 53,169 55.374 54,193 52,266.00 

FEBRUARY 46,703 52.366 52.597 52.649 53,115 57,612 55,333 53.765.00 

MARCH 51.265 53,781 57,872 60,716 60,816 61,096 57,186 57,329.00 

APRIL 10,536 48,481 54,426 54,561 55,942 55,726 58,332 58,956 58,588.00 

MAY 41.852 47,234 50,476 49,747 52,915 57,266 55,382 57,091 54.538.00 

JUNE 44.251 44.077 50,490 53.709 52.892 52.929 50.684 50,831.00 

TOTAL 96,639 557,348 600,458 620,844 636,627 650,448 668,347 657,410 639,060.00 

SOURCE: I S & C 
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AVERAGEPERTRANSAcnON 

FY2007 FY 2010 E.:!.1Jtl1 FY2q12 ~ FY 2014 

$ 304.78 $ 325.35 $ 439.35 $ 540.36 $ 573.50 $ 626.33 $ 694.91 $ 633.65 617.12 

3 11/6/2014 



FY14 TOP 100 P-CARD VENDORS 


l'j::l~I'l.Ji::.~r!'l'll: II ~.,!' ~ ~~\...l.J~1 III.].If!'::.'l.].'11'111 
WEST VIRGINIA PAVING 1,167 $21,097,330.85 
CARGILL* INCORPORATED $8,931,138.22 
OFFICEMAX CT 

1,293 
34,697 $8,187,580.88 

GREER ACCOUNTING 1,825 $7,120,813.91 
GEOSTABILIZATION INT LLC 53 $6,730,786.00 

!514 $6,649,971.21 
RT. ROGERS OIL CO., I 
HARRIS OIL COMPANY 

$6 384 690.61 
JFALLEN CO 

508 
1,056 $6,115,192.03 

US FOODS 2L 9,393 $6,066,799.32 

GUTTMAN OIL CO. WV 
 $5,760,051.62 
DMI* DELL HIGHER EDUC 

364 
2,113 $5,596,334.01 

NORTH AMERICAN SAL T CO $5,154,029.29 
WWGRAINGER 

280 
12,873 $4,930,796.75 

AMERICAN ASPHAL T OF WV LL 627 $3 953,925.91 
BPC BULK PLANT-KEYSERS D 780 $3,753,021.31 
WV PRISON INDUSTRIES 3938 $2 691 ,~33.40 
JEFFERSON ASPHAL T PRODUCT 175 $2613,631.24 
BRANNON OIL COMPANY 175 $2,571,697.02 
WENDLINGS FOODSERVICE 3,264 $2,500,931.40 

BAYLISS & RAMEY INC 
 424 $2,423,090.88 
GREENBRIER EXCAVATING 135 $2,207,234.91 

BOXLEY AGGREGATES OF WV 
 614 $2,147,027.09 
LIBERTY DISTRIBUTORS, 1,891 $2,022,116.60 
GORDON FOOD SERVICE INC $1 861 246.32 
SHELLY & SANDS INC 

3,967 
245 $1,852,167.23 

ELKINS STATE OF WV 127 . $1,843,273.23 
KOMAX LLC 6,795 $1,802,740.38 
MEADOWS STONE & PAVING $1,676,233.51 
CDW GOVERNMENT 

84 
! 1,546 $1,560,560.19 

TRI-STATE PETROLEUM 244 $1,539,281.63 

KLUG BROS INC 1 
 83 $1,515,514.90 

ENTERPRISE RENT -A-CAR 
 7,515 $1,467,977.38 
WEST VIRGINIA TRACTOR 1,707 $1 ,441 429.67 
lACE TRUCK EQUIPMENT CO 1,253 $1,437,351.93 
IASPHALT MATERIALS, INC 145 $1,436.902.59 
IAMERICAN ROCK SAL T 200 $1,338,677.60 
WVU DIGITAL DOCUMENT 4,669 $1,326,363.58 

OFFICE DEPOT #1170 
 8,380 $1,247,455.05 

UNITED 
 2,855 $1,231181.14 
RICOH USA, INC . 4,501 $1,213639.52 
iAT&T*PREMIER EBIL - 1,070 $1,188479.33 
IAPL*APPLE ONLINE STORE 1,485 $1,185,506.84 
CAMDEN MATERIALS i 112 $1,169,762.50 

EXHIBIT B 
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FY14 TOP 100 P-CARD VENDORS 


"'j::l~III.l:~~'!'l'jl: II:f!'~~.I,...n.l~ IIIel • .,!':&'.lel.'Jl'lg 
485 
 $1,083,519.72R.B.S. INC. 

2,496 $1,054,508.86DELTA AIR 
MATHENY MOTOR 2,292 $1,038,106.09 

2,636WVARF $1 011,580.30 
492
KINGS TIRE SERVICE $1 010,544.98 

2,043SYSCO FOOD SERVICES OF PI $1,010,404.57 
MEADOWS STONE & PAVING 626 
 $1,009,750.46 

2,333WVTREASURY $1,006,866.08 
WVU SABO ERC 1,572 

i 
$999,568.25 

414
MATIHEWS LUBRICANTS,INC $963,168.08 
66 
 $961,971.14ECIAL TV GROUPS INC 

REPUBLIC SERVICES TRASH i 1 347 
 $943,586.94 
! $940,441.51MMM BURNING SPRINGS MINE 203 


152 
 $937,919.20GRAND VIEW SYSTEMS INC 
8,445 $920,120.91AMAZON MKTPLACE PMTS 
1,002 $917,621.96XEROX CORPORATION/RBO 
123
POUNDING MILL QUA01 OF 01 $893,714.69 

~RQ~ ?RR.43276
LUSHER TRUCKING CO INC 
1,587 $877,468.86WVU FACILITIES AND SERVIC 
1,199 $857,384.56WINANS SERVICES 
1,766 $853,171.52WMEZPAY 
1,900 $840,158.83COCA COLA BOTILING CO 

48 
 $794,500.44Hammaker East Russell Sta 
1,486 $786,220.51AT&T*BILL PAYMENT 
351 
 $781,938.98THOMSON WEST 

2,098 $766,558.07PAYPAL 
$730,221.69133
3M 

63 
 $729,871.52FLINT TRADING, INC. 
193 
 $728,608.37FAIRFAX MATERIALS-OAKLAND 
861 
 $708,066.36KELLY PAVING 

6,044AI IlaLUI I.com $692,736.67 
1,303WV-16-JANE LEW $691,073.63 

NES & L CORPORATE OFFICE 10 $676,172.02 
ASPHALT SALES W VIRG 119 
 $675,049.99 
USAIRWAYS 1,445 $658,616.72 
MID ATLANTIC SALT LLC 33 
 $647,756.51 
PEWAG INC. 84 
 $642,462.38 
CAPITOL BUS. INTERIORS 171 
 $629349.26 
MORGANTOWN PRINTING & BIN 572 $622,161.30 
AMERICAN AI 1,981 $617,594.08 
LESLIE EQUIPMENT CO 848 
 $614,729.96 
HP DIRECT-PUBLlCSECTOR 310 
 $609,646.70 

299
MMM PARKER§BURG YARQ $607547.74 
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FY14 TOP 100 P-CARD VENDORS 


VENDOR NAME # OF TRANSACTIONS DOLLAR VOLUME 
SHEPHERD UNIV BUSINESS OF 508 $601,837.54 
LUMOS NETWORKS INC 479 $601,553.99 
BILCO CONSTRUCTION CO 34 $600,468.25 
UNISOURCE-MIDWEST 167 $596,634.34I 

210 $593,931.79 
FAIRPLAIN TRACTOR SALES 
CERTIFIED LABORATORIES 

712 $583,721.40 
SUDDENLlNK-NAT'L SITE 1,046 $583,434.03 
AETNA BUILDING MAINTEN 67 $570,446.47 
GILLIE HYDE AUTO GROUP 912 $558,250.43 
US FOODS 2H 388 $556,117.23 
MOTRIM INC 322 $553,022.48 
BELMONT AGGREGATES INC 387 $549,278.24 
UPS 4,852 $544,171.11 
LANE ENTERPRISES INC 57 I $543,465.55 

http:543,465.55
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ENGROSSED 


COMMITTEE SUBSTITUTE 


FOR 


Senate Bill No. 267 

(By Senators Palumbo, Kessler (Mr. President), Cookman and 
Fitzsimmons) 

[Originating in the Committee on the Judiciary; 
reported January 29,2014.] 

A BILL to amend and reenact §6-9-2c of the Code of West Virginia, 

1931, as amended; and to amend and reenact §12-3-lOb of said 

code, all relating to fraudulent or unauthorized use of purchasing 

cards; ensuring that the courts of West Virginia have jurisdiction 

over fraudulent or unauthorized use ofpurchasing cards; establishing 

jurisdiction; and defining the conduct as a continuing offense. 

Be it enacted by the Legislature ofWest Virginia: 

That §6-9-2c ofthe Code ofWest Virginia, 1931, as amended, 

be amended and reenacted; and that §12-3-lOb of said code be 

amended and reenacted, all to read as follows: 

EXHIBIT C 
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CHAPTER 6. GENERAL PROVISIONS RESPECTING 


OFFICERS. 


ARTICLE 9. SUPERVISION OF LOCAL GOVERNMENT 


OFFICES. 

§6-9-2c. Fraudulent or unauthorized use of purchasing card 

prohibited; penalties. 

1 It is unlawful for any person to use a local government 

2 purchasing card, issued in accordance with the provisions of 

3 section two-a of this article, to make any purchase of goods 

4 or services in a manner which is contrary to the provisions of 

5 section two-a ofthis article or the rules promulgated pursuant 

6 to that section: Provided, That such action is a continuing 

7 offense beginning when the purchasing card is issued or 

8 obtained by the person and that jurisdiction to prosecute rests 

9 with any county where the card was issued, obtained, used 

10 fraudulently, used without authorization or where any 

11 substantial or material element of the offense occurred. Any 

12 person who violates the provisions of this section is guilty of 

13 a felony and, upon conviction thereof, shall be confined in a 



3 [Eng. Com. Sub. for S. B. No. 267 

14 state correctional facility not less than one year nor more than 

15 five years, or fined no more than $5,000, or both fined and 

16 imprisoned. 

CHAPTER 12. PUBLIC MONEYS AND SECURITIES. 

ARTICLE 3. APPROPRIATIONS, EXPENDITURES AND 

DEDUCTIONS. 

§12-3-10b. Fraudulent or unauthorized use of purchasing card 

prohibited; penalties. 

1 It is unlawful for any person to use a state purchase card, 

2 issued in accordance with the provisions of section ten-a of 

3 this article, to make any purchase of goods or services in a 

4 manner which is contrary to the provisions of section ten-a of 

5 this article or the rules promulgated pursuant to that section: 

6 Provided, That such action is a continuing offense beginning 

7 when the purchasing card is issued or obtained by the person 

8 and that jurisdiction to prosecute rests with any county where 

9 the card was issued, obtained, used fraudulently, used 

10 without authorization or where any substantial or material 

11 element ofthe offense occurred. Any person who violates the 

12 provisions of this section is guilty of a felony and, upon 
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13 conviction thereof, shall be imprisoned in the penitentiary not 

14 less than one year nor more than five years, or filled no more 

15 than $5,000, or both filled and imprisoned. 
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Adopted by House 3-7-2014 

SB267 H JUD AM 3-4 #1 

The Committee on the Judiciary moves to amend the bill on page one, following the 

enacting section, by striking out the remainder of the bill and inserting in lieu thereof 

the following lanugage: 

" CHAPTER 6. GENERAL PROVISIONS RESPECTING OFFICERS. 

ARTICLE 9. SOPERVISION OF LOCAL GOVERNMENT OFFICES. 

§6-9-2c. Fraudulent or unauthorized use of purchasing card prohibited; penalties. 

~ It is unlawful for any person to use a local government purchasing card, issued in 

accordance with the provisions of section two-a of this article, to make any purchase of 

goods or services in a manner which is contrary to the provisions of section two-a of this 

article or the rules promulgated pursuant to that section. 

(b) It is unlawful for any person to knowingly or intentionally possess with the intent 

to use a purchasing card without authorization pursuant to section two-a or the rules 

eromulgated pursuant to that section. 

____~(c~) Any person who violates the provisions of this section is guilty of a felony and, 

upon conviction thereof, shall be confined in a state correctional facility not less than 

one year nor more than five years, or fined no more than $5, 000, or both fined and 

imprisoned. 

(d) A violation of this section may be prosecuted in the county in which the card was 

issued, unlawfully obtained, fraudulently used, used without authorization, or where any 

substantial or material element of the offense occurred. 

CHAPTER 12. PUBLIC MONEYS AND SECURITIES. 

ARTICLE 3. APPROPRIATIONS I EXPENDITURES AND DEDUCTIONS. 

§12-3-10b. Fraudulent or unauthorized use of purchasing card prohibited; 

_ penalties. 

It is unlawful for any person to use a state purchase card, issued in accordance with 

the provisions of section ten-a of this article, to make any purchase of goods or services 

EXHIBIT 0 
httn'//un""1J lpoi~ ~t~te.wv.u~eQisdocs/chamber/2014IRS/com_amends/SB267%20H%2OJUD%20... 2/9/2015 
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in a manner which is contrary to the provisions of section ten-a of this article or the 

rules promulgated pursuant to that section. 

(b) It is unlawful for any person to knowingly or intentionally possess with the intent 

to use a purchasing card without authorization pursuant to section ten-a or the rules 

promulgated pursuant to that section. 

(c) Any person who violates the provisions of this section is guilty of a felony and, 

upon conviction thereof, shall be imprisoned in the penitentiary not less than one year nor 

more than five years, or fined no more than $5,000, or both fined and imprisoned. 

(dl A violation of this section may be prosecuted in the county in which the card was 

issued, unlawfully obtained, fraudulently used, used without authorization, or where any 

substantial or material element of the offense occurred. 

htto:llwww.legis.state.wv.usllegisdocs/chamberI2014IRS/com_amendslSB267%20H%20JUD%20... 2/912015 



WEST VIRGINIA LEGISLATURE 

EIGHTY-FIRST LEGISLATURE 


REGULAR SESSION, 2014 


• 

ENROLLED 

COMMITTEE SUBSTITUTE 

FOR 

Senate Bill No. 267 

(SENATORS PALUMBO, KESSLER (MR. PRESIDENT), COOKMAN 

AND FITZSIMMONS, ORIGINAL SPONSORS) 

[PASSED MARCH 8, 2014; IN EFFECT NINETY DAYS FROM PASSAGE.] 

EXHIBIT E 




ENROLLED 

COMMITTEE SUBSTITUTE 

FOR 

Senate Bill No. 267 

(SENATORS PALUMBO, KESSLER (MR. PRESIDENT), COOKMAN 

AND FITZSIMMONS, original sponsors) 

[Passed March 8,2014; in effect ninety days from passage.] 

AN ACT to amend and reenact §6-9-2c of the Code of West 
Virginia, 1931, as amended; and to amend and reenact 
§12-3-10b of said code, all relating to fraudulent or 
unauthorized use ofpurchasing cards; ensuring that the courts 
of West Virginia have jurisdiction over fraudulent or 
unauthorized use ofpurchasing cards; establishingjurisdiction; 
and defining the conduct as a continuing offense. 

Be it enacted by the Legislature ofWest Virginia: 

That §6-9-2c of the Code ofWest Virginia, 1931, as amended, 
be amended and reenacted; and that § 12-3-1 Ob of said code be 
amended and reenacted, all to read as follows: 

CHAPTER 6. GENERAL PROVISIONS RESPECTING 

OFFICERS. 


ARTICLE 9. SUPERVISION OF LOCAL GOVERNMENT 
OFFICES. 
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§6-9-2c. Fraudulent or unauthorized use of purchasing card 
prohibited; penalties. 

1 (a) It is unlawful for any person to use a local government 

2 purchasing card, issued in accordance with the provisions of 

3 section two-a of this article, to make any purchase of goods 
4 or services in a manner which is contrary to the provisions of 

5 section two-a ofthis article or the rules promulgated pursuant 

6 to that section. 

7 (b) It is unlawful for any person to knowingly or 

8 intentionally possess with the intent to use a purchasing card 

9 without authorization pursuant to section two-a ofthis article 
10 or the rules promulgated pursuant to that section. 

11 (c) Any person who violates the provisions ofthis section 

12 is guilty of a felony and, upon conviction thereof, shall be 

13 confmed in a state correctional facility not less than one year 

14 nor more than five years, or fmed no more than $5,000, or 
15 both fined and imprisoned. 

16 (d) A violation of this section may be prosecuted in the 

17 county in which the card was issued, unlawfully obtained, 

18 fraudulently used, used without authorization, or where any 

19 substantial or material element of the offense occurred. 

CHAPTER 12. PUBLIC MONEYS AND SECURITIES. 

ARTICLE 3. APPROPRIATIONS, EXPENDITURES AND 
DEDUCTIONS. 

§12-3-10b. Fraudulent or unauthorized use ofpurchasing card 
prohibited; penalties. 

1 ( a) It is unlawful for any person to use a state purchasing 

2 card, issued in accordance with the provisions of section 
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3 ten-a of this article, to make any purchase of goods or 
4 services in a manner which is contrary to the provisions of 
5 section ten-a ofthis article or the rules promulgated pursuant 
6 to that section. 

7 (b) It is unlawful for any person to knowingly or 
8 intentionally possess with the intent to use a purchasing card 
9 without authorization pursuant to section ten-a of this article 

10 or the rules promulgated pursuant to that section. 

11 ( c) Any person who violates the provisions ofthis section 
12 is guilty of a felony and, upon conviction thereof, shall be 
13 imprisoned in the penitentiary not less than one year nor more 
14 than five years, or fined no more than $5,000, or both fined 
15 and imprisoned. 

16 (d) A violation of this section may be prosecuted in the 
17 county in which the card was issued, unlawfully obtained, 
18 fraudulently used, used without authorization, or where any 
19 substantial or material element of the offense occurred. 
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The Joint Committee on Enrolled Bills hereby certifies that the 
foregoing bill is correctly enrolled. 

Chairman Senate Committee 

Chairman House Committee 

Originated in the Senate. 


In effect ninety days from passage. 


Clerk ofthe Senate 

Clerk ofthe House ofDelegates 

President ofthe Senate 

Speaker ofthe House ofDelegates 

The within ........................................................................... this 


the .............. Day of ................................................................. , 2014. 


Governor 



IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

Charleston 

STA'rE OF WEST VIRGINIA, ex reI. 
RALPH A, LORENZETTI, JR" Prosecuting 
Attorney for Jefferson County, 

Petitioner, 
v. No. 14-0904 

HONORABLE DAVID H. SANDERS, Judge 
of the Twenty~Third Judicial Circuit, and 
ELIZABETH SHANTON, 

Respondents. 

CERTIFICA'rE OF SERVICE 

I, Lisa A. Hopkins, General Counsel for the West Virginia State Auditor, do hereby 

certify that the foregoing Motion of Glen B. Gainer III, West Virginia State Auditor, for 

Leave to File Amicus Curiae Brief Out of Time and accompanying Amicus Curiae Brief of 

Glen B. Gainer III, West Virginia State Auditor was served upon the following by depositing 

a true and exact copy thereof in the United States Mail, postage prepaid, on this the ~ 
day of February, 2015. 

Brandon C. H. Sims Shawn R. McDermott 

Jefferson County Prosecutor's Office Mills & McDermott 

P.O. Box 729 1800 West King Street 

Charles Town, WV 25414 Martinsburg, WV 25401 
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West Virginia State Aud' or's Office 
1900 Kanawha Blvd. E 
Building 1, Room W-1 0 
Charleston, WV 2530 
(304) 558-2251 
Iisa.hopkins@wvsao.gov 
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