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mTHE CIRCUIT COURT OF ~ARRISON COUNTY, WEST VIRGINIA 

In Re: The Marriage of: 
DAVID], RIFFLE, 

Petitioner, 	 Civil Action No. 12-D-4S9-S 
Chief Judge James A. Matish 

YS, 

SHIRLEY I: RIFFLE (NKA MILLER), 

Respondent. 

ORDER AFFIRMING FAMILY COURT'S NUNC PRO TUNC 

ORDER, REVERSING FAMItiy COURT'S ENTRY OF A MUTUAL 


RESTRAINING ORDER, AND REpERSING AND REMANDING CASE FOR 

FURTHER PROCEEDINGS TO DE['ERMINE STATUS OF MARITAL HOME 


I 

Presently pending before the Court is; Shirley 1. Miller's Amended Petition for Appeal 

filed on September 3,2013. David J. Riffle s~bsequently filed a response to Ms. Miller's appeals 

on September 26, 2013. On September 27,2913, the Court held a hearing at which Ms, Miller 

appeared in person, pro se. Mr. Riffle did not appear in person due to medical conditions. 

Appearing on behalf of 111'. Riffle was his c9unsel of record, Jeny Blair. 

After reviewing the petition for appe41, the response to the petition for appeal, 

considering the paliies' arguments at the September 27,2013 hearing, considering the palties' 

briefs and responses, studying the video reco~dings of the family court's January 14,2013 and 
I 

August 6, 2013 hearings, reviewing the CoUl~ file, and analyzing pertinent legal authority, this 

Court concludes that the family court's Nunc; Pro Tunc Order is AFFIRMED, the family COUli's 

entry of a mutuall'estl'aining order is REVEJRSED, and the family couli's order informing the 
j 	 • 

pmties that the last marital home is now ownrd as "tenants in common" is REVERSED and 

REMANDED for fmiher proceedings consi~tent with this Order. 
! 

'~. . 



Standard of Review 
, 

The circuit court reviews findings of fact made by 'the family COUli: judge under the 
I 
i 

clearly enoneous standard and reviews the application of law to the facts under an abuse of 
I 

discretion standard, We~:t Virginia Code § ~1-2A-14(c) (2008). 

The circuit court may refuse to cons~der the petition for appeal, may affirm or reverse the 

order, may affhm or reverse the order in patt 01' may remand the case with instructions for 

further hearing before the family' courtjudg~. W. Va. Code § 51-2A-14(a) (2008). 

In her petition, Ms. Miller asserts three grounds in attempting to assign errol' as a basis 

for this appeal: 

1, That the Family COUlt's Order Nunc! Pro Tunc should 110t have been entered; 
, 

2. 	 That a mutual restraining order shou~d not have been entered; and 
I 

3. 	 That ownership in the marital home ~hould not transfOlm from j oint tenants with the right 

of survivorship into tenants in cormn.on. 

Fin~ings of Fact 

1. 	 David James Rifi1e and Shirley 1. MWer were married in Harrison County, YJest Virginia 

on December 30) 1988. 

2. 	 On August 14,2012, Mr. Riffle filed: a petition for divorce with the Family Court of , 

Hanison County, West Virginia. 

3, 	 On August 20, 2012, Mr. Riffle petitioned the Family Court of Harrison County, West 

Virginia for a domestic violence Pl'otrction order in Family COUli Civil Action No. 12­

DV-457-S. 
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4. On August 20, 2012, Family Court Jllcige Lori B. Jackson issued an "Emergency 
i 	 . 

Protective Order. H 

5. 	 On October 19,2012, Family Court ~udge Jackson issued an "Order Terminating 
i 

Protective Order" because "[t]he pal'~ies, by counsel, reached a temporary agreement in 

the underlying divorce action." 

6. 	 By Order issued on October 22, 20q, Family COlui Judge Jackson ordered a "mutual no 

contact Order" such that "neither party may contact or otherwise communicate with the 

other palty...." By that Order, Family; Court Judge Jackson ordered that Domestic 
. , 

Violence Case No. 12-DV-457-5 be ~ismissed. 

7. 	 By Order entered. on November 15, ~012, Family Court Judge Jackson entered a mutual 
I 

I 

restraining order in the instant civil aptian. 

8. On January 14,2013, the patties attel;lded a final hearing on Mr. Riffle's divorce petition. 

9, By Order entered on February 19, 20p, Family COUlt Judge Jackson entered an "Agreed 
, 

Final Decree of Divorce." The Orderlprovided that "the respondent [Ms. Miller] shall 
I 

place th~ last marital home on the m~l'ket" (emphasis added). The Order fUlthel' provided 

that a.mutual restraining order is ent~l'ed in the matter. 
I 

10. On August 6, 2013, Family COUli Ju~ge Jackson entered an "Order Nunc Pro Tunc" 

amending the "Agreed Final Decree ?f Divorce" by replacing "the respondent [Ms. 
! 

Miller] shall place the last marital h.otne on the market" with "the petitioner [Mr. Riffle] 

shall place the last marital home on t\le market" (emphasis added). 

11. On August 27, 2013, Family COUlt J1fdge Jack~on entered an "Order Following Hearing 

of August 6, 2013 Finding Shirley 1. flffle (nka Miller) in Contempt of COUlt." The 

Order allowed Ms. Miller to purge he.rself of contempt if she does not contact Mr. Riffle 
" 
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directly or i11directly ror the next twO: years, among other things. The Order also provided 

that "by vhtue of operation of law fo~lowing the divorce, the last marital home and 

property is now owned as 'tenants' inl common' and not 'with the right of survivorship'." 
I 

12. On September 27, 2013, the Circuit d::ourt of Hanison County held a hearing on Ms. 
I 
I 

Miller's Amended Petition for Appe~1. 
i 

Conclusions lof Law and Analysis 
i 

I 

i
Nunc ~ro Tultc Order 

Upon proper evidence, a COUlt may at allY time before 01' after final judgment by Nunc 

Pro Tunc orders COl1'ect the record so as to 11fake it spea:k the truth as to what was actually done. 

Exparte Coon, 81 W. Va. 532, 94 S.E. 957, ~58 (1918). ltis applicable to mere formal 01' 
I 

clerical enol'S 01' omissions. Jd. at 958. "An ~ntry Nunc Pro Tunc is an entry made npw of 

something which was previously done, to have effect as of the former date, the function, object,
I 
! • 

01' purpose of such entry being to make the record speak the truth; to supply on the record 

something which has actually occul1'ed, but 4as 'been omitted from the record through 

inadvertence or mistake.~' Bloyd v. Scroggin4' 123 W, Va. 241, 15 S,E.2d 600,603 (1941). 

"Nunc Pro Tunc entries are usual only in situ,ations where something that actually occurred on a 
I 

! 

prior date was omitted from the record by in~dvertence 01' mistake, but such an order may not be 

made where the entry does not reflect something that actually occurred 011 the date indicated." W. 

Va. Judicial Inquiry Comm 'n v. Casto, 163 VI, Va. 661,664,263 S.E.2d 79,81 (1979). 
I 

In the case at hand, Family Court Judge Jackson changed by.an order Nunc Pro Tunc the 
I • 

i 

responsibility of placing the last marital homf 011 the market from the l'~spOndent, Ms. Miller, to 
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the petitioner, Mr. Riffle. In reading pal'agr:aph nine all page tlu'ee of the "Agreed Final Decree of 
i • • 

Divorce," it is apparent to the Court that a ~lerical enol' occurred. The paragraph first provided 
I 

that "the respondent shall place the last mahtal home on the market, listing it with Century 21 
I 
I 

Realty, at the specific request ofthe Respohdent" (emphasis added). The sentence is intemally
i 

inconsistent, and thus a clerical mistake celjtainly occurred. After reviewing the record and the 

hearing video, the Court finds that the parti~s agreed for Mr. Riffle to list the marital home on the 

market. Furthermore, in Ms. Miller's first ~etition for Appeal entered on August 16, 2013, she 

states "I know it was my suggestion on chobsing Century 21. H In the same Petition for Appeal,
I 

Ms. Miller continues by apologizing to the family court and Mr. Riffle for "not choosing a real 
I 

estate locally to sell the home, H 

The Court finds that Family COUli J~dge Jackson corrected the record by a Nunc Pro 

Tunc order so as to make it speak the truth ~s to what was actually done. Accordingly, the GOUli 

I 

AFFIRMS the family court's Order Nunc {ro Tunc. 

Mutual ~estraining Order 

Pursuant to W. Va, Code § 48-5-50~, temporary relief during the pendency of an action 
! 

for divorce may be granted in 
.... 

the fOlm of a~ emergency protective order. Such an order may 

enjoin the offending party from (1) enterin~ the school, business 01' place of employment of the 

other for the purpose of molesting 01' harass~ng the other; (2) contacting the other, in person or by 

telephone, for the purpose of harassment or!tlu'eats; 01' (3) harassing or verbally abusing the other 
I 

in a public place. W. Va,. Code § 48-5-509(~)(l)-(3) (2008). Subsection (c) of that statute states: 

The cOUli, in its discretion, n~ay enter a protective order, ~s 
provided in alticle twenty-seyen of this chapter, as part of the final 
reliefgran.ted in. Cl divorce aotion, either as prui of an order for 
temporary relief 01' as part ofa separate order. Notwithstanding the 
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provisions of section five hU11dred five of said article, a protective 
order entered pursuant to the provisions of this suhsection shall 
remain in effect until a final order is entered in the divorce, unless 
othel'wis(! ordered by the judge. 

. ! 

W. Va. Code §.48-S-S09(c) (emphasis adde4). To issue a protective order under chapter fOlty­

eight, article twenty-seven, the court must fiild, "after hearing the evidence, that the petitioner 
. I 

, 

has proved the allegations of domestic viole~ice by R. preponderance of the evidence." W, Va, 
I 

Code § 48-27-501 (2008). 

In final judgmei1"ts orderil}g divorce, ~llegations of abuse must also be proven. Under W. 

Va. Code § 48-5-608(a), "[w]hen allegations. ofabuse h.ave been proved, the COUlt shall enjoin
• . I 

the offending PaIty from molesting 01' interf~ring with the other, or otherwise imposing any 

restraint on the personallibelty of the other"! (emphasis added). This provision makes it 
, 

mandatory that a. restraining order be entereq against a spouse where it is shown by a 

preponderance of the evi.dence that such spo~se abused the othel: spouse. See Pearson v. 

Pearson, 200 W. Va. 139,488 S,E.2d 414 (1997) (reversing the issuance of a mutual restraining 

order because the language in now-recodifier W. Va, Code § 48-2-15(b )(9) (1996) providing 

that "whell allegations of abuse have been plioven, the court shall enj oin the offending patty" was 

a provision that made it mandatory that a res~raining order be entered where there was a showing 

by a preponderance of the evidenoe of abuse\by one spouse against the other spouse), 

Add.itionally, mutual protective ordelis are disfavored, In domestic violence proceedings, 

a mutual protective order is prohibited unlesr both palties have filed a petition and have proven 
, 

the allegations of domestic violence by a preponderance of the evidence. See W. Va, Code § 48­

27-507 (2008), FUlther1l1.ore, as' explained b~ Chief Justice Workman in her dissent in Pearson. v. 
i 
i 

Pearson, supra, "[m]utual restraining ordersIare a common, but very bad practice." 200 W. Va. 

at 153. She continues to explain that "[tJhis practice of mutual restraining orders, while perhaps 
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well-intentioned, caus~s more problems than:it attempts to s<?lve." Id. She then adds that 

"[b]oilerplate mutual restraining orders also ~iminish the principal goal of a restraining order, 

which is to provide protection from domestid, violence to one who has been subjected to it... 
I 

i 
when a law enforcement officer at the scene pf a domestic violence learns ofmutual restraining 

I 

orders, confusion obviously results, and the dfficer res'olves the dilemma by al1'esting both.~' Jd. 

She then outlined the problems associated wi:th mutual orders: 
I 

When a mutual order is violat~d, law enforcement officers have no . 
way to detebnine who needs t6 be a11'ested and may arrest both 
parties, fmiher victimizing th~ real victim. The consequences of 
arrest for victims who have cd,mmitted no violence 01' criminal act, 
but who are bound by a mutu~l order are profound; victims may 
suffer a loss of good reputatiop, lose custody of children, find 
employment endangered, requ;ire burdensome fees for defense 
counsel and be unable to mak~ bail. 

Id. (quoting chapter 3 of the Model Code on pomestic and Family Violence). 
j 

In the case at hand, Family Court Judge Jackson stated in the final hearing on Mr. Riffle's 
i 

divorce petition on January 14, 2013 that "ne~ther party has requested a restraining order against 

the other, although there will be language in ~he decree that mutually orders them to stay away 

from one another." See Final Hearing on Petihoner's Divorce Petition, at 15:17 -15:50. Further,
I 

a mutual restraining order was incorporated ipto the final divorce decree at paragraph fourteen, 

presumably by the agreement of the petiies, ~y Order entered on August 27,2013, Family Court 

Judge Jackson found Ms. Miller in contempt :of couli for leaving Mr. Riffle a voice mail message
I 
I 

on May 8, 2013 and for Ms. Miller's attempt ItO engage a realtor of her own, See Hearing on 

Motion to Find Shirley 1. Riffle Cnka) Miller ~n Contempt of COUli, at 1:01 :00 - 1:02:52. Ms. 

Miller was given the opportunity to purge heI\self of contempt if she agreed not to contact Mr. 
I 
I 

Riffle directly or indirectly, including asking ;others to contact him, for the next two years. 
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Based on the law of protective orde~'s provided above) the Court concludes that the family 

court abused its discretion in ordering a mu;tual restraining order in the final divorce decree 
i 

without specific findings of abuse by eitheri spouse. Injudgments ordering divorce) it is 
I 
I . 

mandatory for the court to enjoin an offelld~ng party from molesting or interfering with the other 
i 

when allegations of abuse have been proveq. See W. Va. Code § 48"5-608(a). No such findings 

of abuse by either Mr. Riffle 01' Ms. Miller were made by. the family c01.11i. FUliherl11ore) 

although the code section is concerned wit~domestic violence) W. Va. Code § 48-27-507 
I 

prohibits mutual protective orders unless bdth parties file a petition and have proven the 

allegations of domestic violence by a prepo~1derance of the evidence. 

In reviewfng the record before the C;ourt) allegations of abuse have not been proven by 

either palty by a preponderance of the evide,nce. The record merely provides allegations of non­

abusive contact by Ms. Miller such as a voi~email message to Mr. Riffle and attempted contact 
, 

through a mutual colleague. Such conduct d~es not rise to the level of abu.se so as to justify the 

issuance of a restraining order. As such) a p~~oper evidentiary showing of abuse has not been 

sufficiently made to suppOli the issuance of!a mutual restraining order. 

Therefore) the family cOUli) s order i~suing' a mutual restraining order in the final decree 

of divorce is REVERSED and Ms. Miller i~ thereby absolved of contempt of cOUli based upon 

contact with Ml'. Riffle. 

Parties' Interest in Last Marital Home 

A divorce decree alone does not cau~e a severance of ajoint tenancy. See Young v. 

McIntyre, 223 W. Va. 60, 672 S.R2d 196 (2P08), "The right of survivorship of ajoint tenant 

does not arise out ofthema11.iagerelationship .•)Id.at 66. "Absent either an express intent to 
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sever 01' conduct inconsistel1t with the cont~nuation of the joint tenancy, the right of survivorship. , 
I 
i 

wiH continue after a dissolution of the manjiage of joint tenants." Jd. In circumstances of divorce I 

: 
joint tenants can agree to hold as tenants inicommon and tl1U~ sever the joint tenancy. Id. "Such 

an agreement can be express 01' implied froh1 conduct of the parties inconsistent with holding in , 

. joint tenancy." Jd. 

In the case at hand, the agreed final :divorce decree entered by Family Court Judge
! 
I 

Jackson did not expressly mention severanqe of the joint tenancy. The only order addressing the 

joint tenancy was entered on August 27, 20~3 following Ms. Miller's contempt hearing, which 

states at paragraph two that "[t]he Court in~onned the parties that by viltue of operation oflaw 

following the divorce, the last martial h0111~ and property is now owned at 'tenants in common' 

and not 'with the right of survivorship'.H A~ the contempt hearing held on August 6, 2013, 

Family Couli Judge Jackson stated that by ciperation of the law, entry of a divorce decree causes 

a deed to be no longer a survivorship deed. 'see Hearing Finding Shirley 1. Riffle (11ka Miller) in 
I 

Contempt OfCOUlt, at 1:04:00 -1:04:33. 

The family cOUlt abused its discreti9n in informing the patties that their last marital home 

is now owned as tenants in commo.n and nor as joint tenants with the right of survivorship. While 
, 

Family Court Judge Jackson has authority t4 modify a final divorce order with respect to the 

distribution of marital property if the propel~Y is still held by the parties pursuant to W. Va. Code 

§ 48-5-706(1), a divorce decree alone does $ot cause a severance of a joint tenancy. Instead, 

express or implied conduct of the parties inqonsistent with holding in j oint tenancy is required 

f9r severance. Though not exhaustive, cond\lct of the palties to be considered may include 
I 

language in the pl'Opelty settlement agl'eem1nt and the action of the pruiies immediately 

thereafter such as agreeing to list"the real ~s~ate, sell it, and split the proceeds when sold, whether 
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I • 

a palty was given exclusive posse~sion of tl~e prope1ty pending the sale, conduct between the 

parties, the context in which the agreement was made, the circumstances at the time, and the 

bargaining by equals with respect to the diss;olution of their marital status. See Young, supra, 223 

W. Va. at 67. 

Therefore, the family court's order syvering the j oint tenancy is REVERSED -and the 

Court REMANDS this case to the family CQUli with instructions to prepare an order that 
I 

includes thorough findings of fact and conclpsions of law in light of the pertinent law and 
! 

practical considerations concerning whether!the parties expressly or impliedly agreed to sever 
, 

their joint tenancy with the right of survivorship. 

C'onclusion 

Because the family cOUli was correct~ng a clerical e11'Ol' in the agreed final divorce 

decree, the family court's Order Nunc Pro Ttmc is AFFIRMED. 
, 

Since an evidentiary hearing was notiheld finding abuse 01' domestic violence by a 

preponderance of the evidence, and insufficirnt evidence has been pl'qvided in the record to 
, 

justify the issuance of a restraining order, th~ mutual restraining order is REVl£RSED. 

Because appropriate consideration w~s not given to the parties' intent 01' CO!ldllct for the 

ownership of the last marital home, the famHy COUlt's order 'severing the j oint tenancy is 

REVERSED and this case is REMANDED;to allow the family court to make specific findings 

offact and conclusions oflaw to decid'e whether the parties intended to sever their joint tenancy. 

It is ORDERED that this case be rerr).anded back to the family cOUli for the entry of an 

order setting f01ih findings of fact and conclusions of law based on the above peliinent . 

authorities and considerations. It is FURTH!tR ORDERED that the family cou1i proceedings 
! 
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be concluded within 30 days of the date ofJthe entry of this order pursuant to Rule 35(b) of the 

Rules of Practice and Procedure for FamilY Court Appeals. 
I 

The COUli DIRECTS the Circuit Clerk to send celiified copies of this order to the 

following: 

Jerry Blair Shirley r. Miper Family Court Judge Lori B. JAckson 
P.O. Box 1701 402 Grasselli IStl'eet Hanison County Courthouse 
Clarksburg, WV 26302 Stonewood, WV 26301 

! 
306 Washington Avenue 
Clarksburg, WV 26301 

ENTER: --+-i/~V~t...>L·].JL../),I-I-=)---=O-L..!.-.!..(_ 

'".... . . . . ." . :' . 
~\.~'I~ "r.J.... • ,,'t ., .,0 "I0' 

. '.' . :: ,',' 'F 
• • r \ .,'} \ •. 

. ,o' ,;.. ',.", . ~ • )
• orr .~~.,. ..' 

I"· ~·1···· .......... . 
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STA TE OF \VEST V1RGINIA i 

CQUNT),T OF HA.RRIS ON, TO- \~rIT 
. ! 

1.\ Domtld L. Kopp II, Clerk of tIle ~:tifteenth Judicial Circuit [mel the 18lh 

.Family Court Circuit of Harrison q::ounty, \Vest Virginja, hereby certifY t.he 

foregoing tb be a true copy of the ORDER entered in the abqve styled 8etiol1 

on the 30 . day of tJ)~.)' ) ,,",0/ 1· 
I 

IN TESTIMONY \VHEREOF, I h~reunto set my hand. and affix 

the Seal of the Court this 3-fi da~ of (Q~A)' 20 /3. 
; 

Fi.fteenth Ju4icial Circuit &" . 
...... . -' 

..'.... 	
Ci.rcuit CJerH 
}-Iarrisol1 CO~lJ1ty, \~'est Virginja 
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IN THE FAMILY COURT O~ HARRISON COUNTY, WEST VIRGINIA 


In re: The Marriage of 


DAVID J, RIFFLE) 


Petitloner J 

VS, CIVIL ACTION NO.: 12-0-459-5 
, . 
; 
;", " 

SHIRLEY I, RIFFLE J 


Respondent. 


AGR'EEO.WINAL DECREE OF DIVORCE 

i 

On the 14th day of January, 2~13, came the Petitioner, David J. Riffle, In person 

and by and through his counsel, Jerry BlaIr, and caine the Respondent, Shirley I. Riffle, 
! 

In person and by and through her cou~sel, Christopher Wilson, for a regularly scheduled 
I , 

final hearing which was duly notloed by the Court. 

, .' Whereupon, respeotlve COllns~1 Indicated that the parties were In agreement to 

all Issues pending before the Court. Then the Pelitioner, after being duly sworn, gave 

testimony before the Court concerning the matters contained in the Petition flied herein 
I 

and the agreement between the partjes, Subsequently, the Respondent testified and i .. 
! 

affirmed the jurIsdIctional assertions iof the petition and the ~erms of the agreement 
~ .. 

,. 
between the parties resolving all Issue:s. 

I 

Whereupon, the Court consldeired the flied dOQuments before It, as well as the 
, 

sworn testimony presented by the parties and the representations of counsel, from all of 
I , 

which the Court made the following flhdlngs of fact and conclusions of law and it was 
i I 
; 
i

accordingly ORDERED and OECREEn> as follows:, 

1, Petit10ner and Respondeint have been bona fide resIdents of the 

1 

'" t.., -r 1'\0 I ~ ............. - -~ ...... - ..... . .- ... _... .-.... - ..... .

I ,,.. ~ ••• •••• 
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State of West Virginia ifor more than one year next preceding the 
I 

Instltutl~n of this action, ~nd Pe11tloner and Respondent have resided In 

Harrison County, West Vi~ginla during said prior time; 

2. Petitioner and Responde~t were duly and legally married in the State 

of West Virginia, Harrlsonl County ~n the 30th day of December, 1988. 

3. Petitioner and Respondeht last lived and cohabited together as husband 
I 

and wIfe on or about AUg~5t 10, 2012, In Harrison County, West Virginia. 

4, No minor children exist of:thls marriage, and none are expected. 

5. Petitioner has averred tha~ Irreconollable differences have arisen between 

the parties, and Respond~nt has filed a written Answer which alleges the 
! 

same, and said Irreconcilable dlfferenoes are SUfficient to be grounds for 
! 

divorce under the West VI!rglnla Code. 

6. Neither party Is an Inc~roerated convict or a member of the military 

services; neither party Is a minor, or Inoompetent as determined by a oourt 
I 

of law; neither suffers fronn any legal disabilities whatsoever. 

7. This Court has jurlsdictloh~ and venue over all matters herein. 

S, The parties testifIed that t~ey have achieved a full agrE,ement on all 

existing matters regarding! assets and debts, and further, that they had 
1 

each entered Into the safd! agreement with full confidence in their 

knowledge of the other's fInancial situation and the marital assets and 
~ I • 

debts; that they each entered Into the agreement freely, and voluntarlly 

without coercion or dures~ of any kind; that Mrs, Riffle had the advice of 

competent counsel, and t~at Mr, Riffle also had the advice of competent 

2 
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counsel, Further, the C~urt accepts the property settlement agreement 
I 
i 

between the parties as f~lr and equitable, 

9, The parties testified that\they have previously divided all marital debts and 
! 

assets, and the respondent shall place the last marital home on the 
I 

market, listing it with qentury 21 Realty, at ihe speoific request of the 
I 

Respondent, and as bo~h parties agreed, Further, the last marital home 

! I

shall be sold for the hlg~est prIce possible, but at least as close to the fair 

market value as possible, The parties' marltal debt with The HarrIson 
I 

County Bank (approxlma~elY $2,768,00) shall be paid from the proceeds of 

the sale of the home, Mr, Riffle shall recelve credit for the payments he 

has made on the Harrison County Bank debt, and the mortgage debt sInce 
, 

the date of separation, : Ms. RIffle shall receive an extra Five Hundred 
I 

Dollars ($500.00) from t~e proceeds of the sale, The net proceeds of the 

sale shall then be equally divided between the partle{~, Until the house is 
I 

sold, Mr. Riffle shall be Prrmitted to continue to reside In the residence, 

10, Each of the parties shall ~e responsible for any/all credit card debt in eaoh 
. 

of their names, 

11, Eaoh of the parties shall pay his/her own attorney fees and oosts incurred . . 


by this actIon, 


12, The petitioner has ex~reesly elected restoration of her premarital 

surname, end thus shall bi9 known as IIShlrley I. Miller," 

13, David J, Riffle has waived. hIs right to spousal support from Mrs, Riffle, but 
! 

he shall continue pay sP?LJsal support to Shirley l. Riffle permanently In 

3 



the amount of lOne HUfildred Fifty Dollars ($150.00) monthly and each 
. I • 

payment upon the sameile due on the 181 day of each month. The parties
! l 

agree that the !spousal!support Is not modifiable. Further, Mr. Riffle's 
I 

spollsal 	suppo1 obllgatiqn shall be terminated upon either of the parties' 
I 

death, or Mrs. 	riffle's r~marrlage or her entry Into a de faoto marriage. 
: . 

Further, 	a one-,Ime tax 9redlt currently expected from the state of West 
: 	 i 


i 

i 	 ' Virginia for $3;22.00 shall be equally divided betvveen the parties. 
: 	 ! 

Additionally, any future royalties received from a marital minerai rights 
! 

lease shall be e~ually divided between the parties, al')d Mrs, Riffle's rights
! 	 ~ 

to the same shall termlna~e upon either of the parties' death. 

14. A mutual 	reetral~lng order Is entered In this matter SUGh that neither party 

may have any dlreot or In~lrect contact with the other party, nor may either 
I 

party Interfere with the ot~er party's quiet enjoyment of their life I and the 
~ f 

I ! 


willful failure to a'blde by thIs O'RDEREO provision shall subject the 
I 	 ' 

violating party toloonturn~olous contempt of this Court. 

i 


15. Each of the parti~8 shall ~eep the vehicles ourrently In their possession, 
I . 

Mr. Riffle shall k~ep the F;ord Ranger pickup truck and Ms. Riffle shall 
. i 

1 ~ 


keep the· 2000 S~turn. E~ch of the parties shall be re~~ponslble for any/all 

expense related to the vehicle In their possession I Including but not limited 

to, repairs, uPke~p, ,nsur411ce, 8hd personal property taxes, and shall hold 
I ' 

the other harmless thereor. 
! 

..... , t.., I ........ ''''''' .... I ......,••• 
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I 

16. The said agreement as tb equitable distributIon Is hereby ADOPTED, 
i 

I 

RAT1FIED\ and CONFI'R,MED and ORDERED by the Court, being found 
! 

fair and equltab!e, and fr~e!y and knowingly entered Itlto by the parties 
i 

with the advIce of comp~tent oounsell and each party shall execute 
I 

whatever doouments are\ necessary to effect the terms of their agreement; 

17. It is ORDERED that the partIes are hereby divorced, that the bonds of 
, 

matrimony are permane1tlY severed upon the grounds of Irreooncllable 

differenoes. 

18. This is a Final Order, w~lch any party may appeal. An appeal of this 

Order must be filed, If at all, in the Circuit Clerk's office of this County. A party to this 
I 

I 
civil aotion may appeal to the Circuit C~urt, but only within thirty (30) days of the date of 

I 

entry of this Final Order. This Order m~y, Instead, be appealed directly to the Supreme 

Court of Appeals of West Virginia, but only If Ell! parties file a Notice of Waiver and , 

Appeal to the Supreme Court within fourteen (14) days of the date of entry of this final 
I 
I 

Order. If at least one party, but not all ~artle$, timely flies a Notice of Waiver and 
! 

Appeal to the Supreme Court, that apPffal will be treated as a Petltlon for Appeal to the 

CIrcuit Court. 

, 
i 

It is further ORDERED that the Clerk of IthIs Court Is hereby directed to mail attested 
I 

caples of this Order to the following enti~les of reoord: to Counsel for the Petltloller, 
. I 

Jerry Blair, at P.O. Box 1701, Clarksburg, WJ 26302; and to Counsel for the 

5 



The Court 15 aware via the post-trial mqtions and attachments thereto that the respondent Is now 
dissatisfied with the equitable distribution (lgr~ement reached by the parties and spread upon the record 
during the January 14/ 2013 hearing. The court reviewed the recording of the entire hearing and finds 
that the parties each had competent counsel d~rlng the negotiations and hearing, that the partIes 
voluntarily reached the agreement without cae/clan, and that each party understood the terms of the 
agreement. This Decree of Divorce accurately ~eflects each term of the parties' agreement placed upon 
the record durl,ng the hearing. 

The Court stated at the hearIng that th~ sIgnatures of the parties and counsel would be requIred
I 

on the Decree of Divorce. However, that requl~ement is Imposed by the Court merely to ensure that the 
parties are afforded an opportunity to review t~e written terms of the agreement: placed orally upon the 
record for accuracy. Respondent's counsel waslpermitted to withdraw from the case on February 7,2013. 
On February 8, 2013 respondent was provided a copy of the Decree of Divorce and notified that she had 
five days to respond to the Court. She made n~ such response. The Court has reviewed the recording of 
the hearing and compared the terms of the oral agreement to the Decree of Divorce and finds \t to be 
accurate. Therefore, the signatures of the partlies are not needed. 

Accordingly, the petitioner's Motion to ;Enforce Agreement and Enter Final Decree of Divorce Is 

herein granted. '. 2I.~BS)..Ju,,,,,, 
.. '2llCi\ \ '3 

t"Io, , ... I"'''' ............ °1". 




Respondent) Christopher M. Wllson l 300 Adams street, Fairmont, VW 26301,
I 
, 

ENTER: -.aJ,ft],....I--Bc-..-_ 

:fv ~ \<ul\'f'r~s 

Approved By: 

DAVID J, RIFFLE 

SHIRLEY \. RIFFLE 

CHRISTOPHER M, WILSON, VWSB NO, __ 
300 Adams Street 
Fairmont, VW 26301 
Counsel For Mrs, Riffle 

Prepared by: 

~.~~LAIR VWSB 10 No.: 5924 
338 Yz WashIngton Avenue 
p,O, Box 1701 
Clarksburg, WV 26302-1701 
(304) 622"3334 

Counsel For Mr. Riffle 
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I 
I 

IN THE FAMILY COURT OF Hlt\RRISON COUNTY, \VEST VIRGINIA 
~ ! 

IN RE: THE MARRIAGE OF: 

DA VID J. RIFFLE, 

Petitioner, 

and CIVIL ACTION NO.s 12-D-459-5 
Judge Lori B. Jackson 

SHIRLEY I. RIFFLE (now MILLER), : 
I 
j 

Respondent. i 
I 

ORDER FOLLOWING HEARING OF NOVEMBER 21, 2013 

UPON REMAND 1rROM CIRCUIT COURT 


i 

i 
On the 21 sl day of November, 2013, fame the Petitioner, David J. Riffle, in person and by 

and through his counsel, JelTY Blair, and cal~e the Respondent, Shirley 1. Riffle, in person and 

without counsel, on for a hearing upon the rdmand of this case pursuant to an Order of the 
I 

Circuit Court entered on October 30,2013. : 
I 

WHEREUPON, pursuant to the said iOrder, the Court made the following findings of fact 

and conclusions of law. It was accordingly tRDERED that: 

1. The Circuit Court's Order of October 30,2013, reversed this Court's ruling 
I 

regarding the agreed mu11.lal restraining Ord~r of the Final Decree Of Divorce entered on 
i 

February 19,2013, and is not, therefore, the Isubject of the instant hearing before this Court. 
I 

2. The subject of the hearing before this COUli is limited to the Circuit COUli's 
! 

reversal and remand regarding this COUli's rhling that the marital real estate was now, by virtue 
I 

of the parties' agreement and divorce, convelied to a tenancy in common rather than a tenancy
I 
I • ',"

with the right to survivorship. I :' {':~:~'
I ".I .;.. 

3. The Court finds that, based upon what was agreed and of previous record, it was 

the intention of the parties to sever the joint ienancy with a right to survivorship and to hold the 
I 

real estate as tenants in cOl11monA~\\r.:.v..:·"\'j ·t\·,,:: (.\.\'.1;.:..:.-,-,.:. 
I 

4. The intention of the pmiies a~ testified to by Ms. Miller is that the parties intended 

to hold the property as tenants in common, ije., that the parties did not intend that if one party 
I 

died after the divorce but before the marital ~ome was sold, that the full interest in the real estate 

! 
i 

..... 




goes to the surviving former spouse instead C!)f a one-half interest in the real estate going to 

lawful heirs of the decedent former spouse. I ­

5. This is the only proper lUling las the interest in the real estate was severed at the 

final hearing by the agreement ofthe parties r'ery specifically delineating the details of the shares 

and credits to be applied at the sale of the re11 estate, and to hold otherwise would work an 

injustice and be contrary to the adopted agretment of the pruiies, which agreement was entered 

into freely and voluntarily by the parties, ea11 having competent counsel. 

6. 	 This is a Final Order, which anr party may appeal. An appeal of this Order must be 
. I 

filed, if at all, in the Circuit Clerk's office of this Cfunty. A party to this civil action may appeal to the 

Circuit Court, but only within thirty (30) days of thie date of entry of this Final Order. This Order may, 

instead, be appealed directly to the Supreme CoGrt of Appeals of West Virginia, but only if all parties file a 
! 

Notice of Waiver and Appeal to the Supreme Co~rt within fourteen (14) days of the date of entry of this 

final Order. If at least one party, but not all parti~s, timely files a Notice of Waiver and Appeal to the 

I 
Supreme Court, that appeal will be treated as a ~etition for Appeal to the Circuit Court. 

The Clerk of this Court shall forwardian attested copy of this Order to Jerry Blair, Esq.,
i 

P. O. Box 1701, Clarksburg, WV 26302; an~ to the Respondent, Shirley I. Riffle, 402 Grasselli 
i 

Street, Stonewood, WV 26301. I 

ENTER:~=+~~~__ 

JUDGE L RI B. JACKSON 
I 	 ", -."} J 

:) ~,.",....._.... ,," • ...I" S.......... , 1·) ;......, .... ~-" ....~ (~\.• ..I . ,~". , '.{ v •.''' ,~'. .- \..:.c. l .. 7,( ~- ...
•....-~ -\......,,,- ....:.......\ .,. -.....;:-'-c:..~.. ,\i-'-'1: \. ", \ .........' .... ",r<\ '- --. '11 \.'" _'"" \. _ \ ~ .......... ........ 4 \1' 


Prepared by: 	 i 

(····z &t ~ 	
: 

,f~~l~R, ';;v State Bar ID (#5924) 

Counsel for the Petitioner 

P. O. BOX 1701 

Clarksburg, WV 26302 

Phone: 304~622-3334 




~.:~.\,.~ . .. _': ~.: ... : . .-', : , ,: .. " ',', ,..,,", '""" , , "'" . I 
C(lt '\TY (T )-!.-\RF!S(·)~'<. TC)-\!"iT 

I 
I 

F~lillily Cowl' Ci,'cuir of H:::llTison fOLllll'Y, \Vest Virginia. hereby cr:::nii'y the 

t ' t' "I 
Ib'n 1)" [- ,. r' 1 •I(orcgomg 10 Ie. a true copy ot t le! !'\., c Z entereo Jll tile ~lDOVC~, sty.eO ,1cthm 

on tile ----la-- day of ____L2~~t.nk/ ,~OI3· 

I 
IN TESTI1AO}',-JY \VI-IEREOF, J 11ereunto set my hand and affix 

I ~' 
the Seal of the Court this ~ dar of '-1L~k- ,10..LL. 

I 
i 
! 

I 

http:1L~k-,10..LL
http:L2~~t.nk

