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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

In Re: The Marriage of:
DAVID J. RIFFLE,

Petitioner, Civil Action No. 12-D-459-5

. Chief Judge James A. Matish
Vs,

SHIRLEY L RIFFLE (NKA MILLER),

Respondent,

ORDER AFFIRMING FAMILY COURT’S NUNC PRO TUNC
ORDER, REVERSING FAMILY COURT’S ENTRY OF A MUTUAL
RESTRAINING ORDER, AND REVERSING AND REMANDING CASE FOR
FURTHER PROCEEDINGS TO DE; ERMINE STATUS OF MARITAL HOME

Presently pending before the Court is{Shirley I, Miller’s Amended Petition for Appeal
filed on September 3, 2013, David J. Riffle subsequently filed a response to Ms. Miller’s appeals
on September 26, 2013, On September 27, 2013, the Court held a hearing at which Ms. Miller
appeared in person, pro se. Mr, Riffle did noit appear in person due to medical conditions.
Appearing on behalf of Mr, Riffle was his ooiunsel of record, Jerry Blair,

After reviewing the petition for appeal, the response to the petition for appeal,
considering the parties’ arguments at the September 27, 2013 hearing, considering the parties’
briefs and responses, stuclying the video 1'ecoérdings of the family court’s January 14, 2013 and
August 6, 2013 hearings, reviewing the coul“;'i file, and analyzing pertinent legal authority, this
Court concludes that the family court’s Nunc; Pro Tunc Order is AFFIRMED, the family court’s
entry of a mutual restraining order is REVE];;{SED, and the family court’s order informing the
parties that the last marital home is now ownéd as “tenants in comumon” is REVERSED and

REMANDED for further proceedings consisitent with this Order.



Standard of Review

The circuit court reviews findings off fact made by the family court judge under the
i

clearly erroneous standard and reviews the %Lpplication of law to the facts under an abuse of

discretion standard, West Virginia Code § 511-2A-14(c) (2008).

The circuit court may refuse to consjder the petition for appeal, may affirm or reverse the

order, may affirm or reverse the order in pait or may remand the case with instructions for

- further hearing before the family court judg{e. W. Va. Code § 51-2A-14(a) (2008).

In her petition, Ms. Miller asserts three grounds in attempting to assign error as a basis

for this appeal:

1.

2,

That the Family Court’s Order NunciPro Tunc should not have been entered;
That a mutual restraining order should not have been entered; and

That ownership in the marital home should not transform from joint tenants with the right

of survivorship into tenants in common,

Finéings of Fact
David James Riffle and Shirley I. Miller were married in Harrison County, West Virginia
on December 30, 1988, :
On August 14, 2012, Mr. Riffle ﬁledéa petition for divorce with the Family Court of
Harrison County, West Virginia. ’
On August 20, 2012, Mr, Riffle petitioned the Family Court of Harrison County, West
Virginia for a dornestic violence prot:;eotion order in Family Court Civil Action No. 12-

DV-457-5.
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10.

11,

On August 20, 2012, Family Court J ilcl'ge Lori B. Jackson issued an “Emergency

Protective Order.”

On October 19, 2012, Family Court J: udge Jackson issued an “Order Terminating
Protective Order” because “[t]he paréies, by counsel, reached a temporary agreement in
the underlying divorce action.”

By Order issued on October 22, 2013;, Family Court Judge Jackson ordered a “mutual no
contact Order” such that “neither parity may contact or otherwise communicate with the
other party....”” By that Order, Familyi Court Judge Jackson ordered that Domestic
Violence Case No. 12-DV-457-5 be %ﬂismissed,

By Order entered on November 15, 23012, Family Court Judge Jackson entered a mutual
restraining order in the instant civil a!’ction.

On January 14, 2013, the parties atterzlded a final hearing on Mr. Riffle’s divorce petition.
By Order entered on February 19, 20@13, Family Court Judge Jackson entered an “Agreed
Final Decree of Divorce.” The Orderiprévided that “the respondent [Ms. Miller] shall
place the last marital home on the meirke ” (emphasis added). The Order further provided
that a mutual restraining order is entelred in the matter.

On August 6, 2013, Family Court JuQige Jackson entered an “Order Nunc Pro Tunc”
amending the “Agreed Final Decree q)f Di\‘/oroe” by replacing ‘‘the respondent [Ms.
Miller] shall place the last marital hoi;ne on the market” with “the petitioner [Mr, Riffle]
shall place the last marital home on tf;e market” (emphasis added).

On August 27, 2013, Family Court Judge Jackson entered an “Order Following Hearing
of August 6, 2013 Finding Shirley L. Bifﬂe (nka Miller) in Contempt of Court.” The

Order allowed Ms, Miller to purge herself of contempt if she does not contact Mr, Riffle
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directly or indirectly f01" the next twoi years, amoﬁg other thiﬁgs. The Order also pré)vided
that “by virtue of operation of law fo?lowing the divorce, the last marital home and
property is now owned as ‘tenants mE common’ and not ‘with the right of survivorship’.”
12, On September 27, 2013, the Circuit %Court of Harri;son County held a hearing on Ms.
|

Miller’s Amended Petition for Appeaitl.

Conclusions ;gof Law and Analysis
Nunc Piro Tunc Order

Upon proper evidence, a court may a’it any time before or after final judgment by Nunc
Pro Tunc orders correct the record so as to n%ake it speak the truth as to what was actually done.
Ex parte Coon, 81 W. Va, 532, 94 S.E. 957, 958 (1918). It is applicable to mere formal or
clerical errors or omissions. /d at 958, “An eintry Nunc Pro Tunc is an entry made now of
something which was previously done, to ha;ve effect as of the former date, the function, object,
or purpose of such entry being to make the rgcord Speak the truth; to supply on the record
something which has actually occurred, but }%1as been omitted from the record through
inadvertence or mistake.” Bloyd v. Scrogginsz, 123 W. Va. 241, 15 S.E.2d 600, 603 (1941).
“Nunc Pro Tunc entries are usual only in situiations where something that actually occurred on a
prior date was omitted from the record by ineiidvertence or mistake, but such an order may not be
made where the entry does not reflect some‘tlgjing that actually occurred on the dafe indicated.” W.
Va. Judicial Inquiry Comm 'n v. Casto, 163 W Va. 661, 664, 263 S.E.2d 79, 81 (1979).

In the case at hand, Famnily Court J udzge Jackson changed by an order Nunc Pro Tunc the

1

responsibility of placing the last marital homie on the market from the respondent, Ms, Miller, to
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the petitioner, Mr, Riffle, In reéding paragr;aph nine on page three of the “Agreed Final Decree of
Divorce,” it is apparent to the Court that a é[lerical error occurred. The paragraph first provided
that “the respondent shall place the last ma;i‘ital home on the market, listing it with Century 21
Realty, at the specific request of the Respm%[zdent” (emphasis added). The sentence is internally
inconsistent, and thus a clerical mistake cer}tainly occurred. After reviewing the record and the
hearing video, the Cowurt finds that the partifes agreed for Mr. Riffle to list the marital home on the
market, Furthermore, in Ms, Miller’s first P!;etition for Appeal entered on August 16, 2013, she
states “1 know it was my suggestion on ohoiosing Century 21.” In the same Petition for Appeal,
Ms, Miller continues by apologizing to the ;family court and Mr. Riffle for “not choosing a real
estate Jocally to sell the home.” |

The Court finds that Family Court J;lege Jackson corrected the record by a Nunc Pro
Tunc order so as to make it speak the truth és to what was actually done. Accordingly, the Court
AFFIRMS the family court’s Order Nunc J;Jz'o Tunc.

Mutual Restraining Order

Pursuant to W, Va, Code § 48-5 -509;;, temporary relief during the pendency of an action
for divorce may be granted in the form of an emergency protective order, Such an order may
enjoin the offending party from (1) enteringg the school, business or place of employment of the
other for the purpose of molesting or harass%ing the othér; (2) contacting the other, in person or by
telephone, for the purpose of harassment or %threats ; or (3) harassing or verbally abusing the other
in a public place. W. Va, Code § 48-5-509(&%)(1)-(3) (2008). Subsection (c) of that statute states:

The court, in its discretion, néuay enter a protective order, as -
provided in article twenty-seven of this chapter, as part of the final

relief granted in a divorce action, either as part of an order for
temporary relief or as part of a separate order, Notwithstanding the
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provisions of section five huridred five of said article, a protective
order entered pursuant to the p10v1sions of this subsection shall
remain in effect until a final o1de1 is entered in the divorce, unless
otherwise ordered by the Judge
W. Va. Code § 48-5- 50)(0) (emphasis addec}) To issue a protective order under ohaptel forty-

eight, article twenty-seven, the court must ﬁnd “after hearing the evidence, that the petitioner

has proved the allegations of domestic v1olelpce by a preponderance of the evidence.” W, Va.
|

K

Code § 48-27-501 (2008).
In final judgments ordering divorce, %dllegations of abuse must also be proven. Under W.
Va. Code § 48-5-608(a), “[w]hen aZZegat;‘onsi of abuse have been proved, the court shall enjoin
the offending party from molestmg or 1ntelfer1ng with the other, or otherwise imposing any
restraint on the personal hbel“cy of the othel” (emphasis added). This provision makes it
mandatory that a restraining order be entered against a spouse where it is shown by a
preponderance of the evidence that such spouse abused the other spouse. See Pearson v.
Pearson, 200 W, Va, 139, 488 S.E.2d 4;14 (1%9975 (1'ev<=;rsing the issuance of a mutual restraining
order because the language in now-recodiﬁe%q W. Va, Code § 48-2-15(b)(9) (1996) providing
that “when allegations of abuse have been pioven, the court shall enjoin the offending party” was
a provision' that made it mandatory that a resétraining order be entered where there was a showing
by a preponderance of the evidence of abuseigby one spouse against the other spouse).
Additionally, mutual protective ordelés are disfavored. In domestic violence proceedings,
a mutual protective order is prohibited unles% both parties have filed a petition and have proven
the allegations of domestic violence by a preéponderanoe of the evidence. See W, Va. Code § 48-
27-507 (2008). Furthermore, as explained byl Chief Justice Workman in her dissent in Pearson v.
Pearson, supra, “‘[m]utual restraining ordersiare a common, but very bad practice.” 200 W, Va,

at 153, She continues to explain that “[t]his practice of mutual restraining orders, while perhaps
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well-intentioned, causes more problems thaniit attempts to solve.” Id. She then adds that
“[b]oilerplate mutual restraining orders also %liminish the principal goal of a restraining order,

!

which is to provide protection from domestioﬁ violence to one who has been subjected to it...

when a law enforcement officer at the scene :Of a domestic violence learns of mutual restraining
|

ordets, confusion obviously results, and the officer resolves the dilemma by arresting both.” Id.

She then outlined the problems associated wigth mutual orders:

When a mutual order is violatied, law enforcement officers have no -

way to detetmine who needs to be arrested and may arrest both
parties, further victimizing thé real victim. The consequences of
arrest for victims who have committed no violence or criminal act,
but who are bound by a mutual order are profound; victims may
suffer a loss of good reputation, lose custody of children, find
employment endangered, require burdensome fees for defense
counsel and be unable to makcii bail,

Id. (quoting chapter 3 of the Model Code on I;Domestic and Family Violence).

In the case at hand, Family Court Jud;ge Jackson stated in the final hearing on Mr, Riffle’s
divorce petition on January 14, 2013 that “neiither party has requested a restraining order against
the other, although there will be language in ﬁlhe decree that mutually orders them to stay away
from one another.” See Final Hearing on Petiitioner’s Divorce Petition, at 15:17 — 15:50. Further,
a mutual restraining order was incorporated igpto the final divorce decree at paragraph fourteen,
presumably by the agreement of the parties, By Order entered on August 27, 2013, Family Court
Judge Jackson found Ms. Miller in contempt of court for leaving Mr. Riffle a voice mail message
on May 8, 2013 and for Ms. Miller’s attempt ito engage a realtor of her own, See Hearing on

|
Motion to Find Shirley I. Riffle (nka) Miller 1|n Contempt of Court, at 1:01:00 — 1:02:52. Ms.

Miller was given the opportunity to purge he1§self of contempt if she agreed not to contact Mr.

Riffle directly or indirectly, including asking others to contact him, for the next two years.
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Based on the law of protective ordei;s provided ébove, the Court concludes that the family
court abused its discretion in ordering a mu%tual restraining order in the final divorce decree
without specific findings of abuse by eitheri spouse. In judgments ordering divorce, it is
mandatory for the court to enjoin an offend%ng patty from molesting or interfering with the other
when allegations of abuse have been provec;l. See W, Va. Code § 48-5-608(a). No such findings
of abuse by either Mr, Riffle or Ms, Miller \ivere made by-the family court, Furthermore,
although the code section is concerned with; domestic violence, W. Va. Code § 48-27-507
prohibits mutual protective 'orders unless bo’gth parties file a peﬁtion and have proven the
allegations of domestic violence by a prepolglderance of the evidence.

In 1'evie\>a}{ng the record before the Ciourt, allegations of abuse have not been proven by

i :
either party by a preponderance of the evidence. The record merely provides allegations of non-
abusive contact by Ms. Miller such as a voié‘e mail message to Mr, Riffle and attempted contact
through a mutual colleague. Suc;h conduct dpes not rise to the level of abuse so as to justify the
issuance of a restraining order, As such, a plé‘OpCl‘ evidentiary showing of abuse has not been
sufficiently made to support the issuance ofla mutual restraining order.

Therefore, the family court’s order igsuing' a mutual restraining order in the final decree

of divorce is REVERSED and Ms. Miller ig thereby absolved of contempt of court based upon

contact with M. Riffle.

Parties’ Interes%t in Last Marital Home
A divorce decree alone does not cauée a severance of a joint tenancy, See Young w.
Melntyre, 223 W, Va. 60, 672 S.E.2d 196 (2008). “The right of survivorship of a joint tenant

does not arise out of the marriage relationship.” Id. at 66, “Absent either an express intent to

i
1
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| |
sever or conduct inconsistent with the continuation of the joint tenancy, the right of survivorship
' |

will continue after a dissolution of the marﬁ‘riage of joint tenants.” /d. In circumstances of divorce,

joint tenants can agree to hold as tenants inicommon and thus sever the joint tenancy. Id. “Such

an agreement can be express or implied from conduct of the parties inconsistent with holding in
. joint tenancy.” 1d.
In the case at hand, the agreed final ‘idivorce decree entered by Family Court Judge

Jackson did not expressly mention severanofe of the joint tenancy. The only order addressing the

joint tenénoy was entered on Augﬁst 27,2013 following Ms. Miller’s dontempt hearing, which

states at paragraﬁh two that “[t]he Court inf?rmed the parties that by virtue of operation of law
following the divorce, the last martial homei and property is now owned at ‘tenants in common’
and not ‘with the right of survivorship’.” At the contempt hearing held on Augu‘st 6,2013,
Family Court Judge Jackson. stated that by c%peration of the law, entry of a divorce decree causes
a deed to be no longer a survivorship deed. x;S'ee Hearing Finding Shirley I. Riffle (nka Miller) in
Contempt of Court, at 1:04:00 — 1:04:33, |

The family court abused its discretio:;n in informing the parties that their last marital home

; .

is now owned as tenants in common and not as joint tenants with the right of survivorship. Whﬂe
.Family Court Judge Jackson has authority tc%> modify a final divorce order with respect to the
distribution of marital property if the proper%ty is still held By the parties pursuant to W. Va. Code
§ 48-5-706(1), a divorce decree alone does z%mt cause a severance of a joint tenancy. Instead,
expréss or imﬁlied conduct of the parties inconsistent with holding in joint tenancy is required
for severance. Though not exhaustive, conduct of the parties to be considered may include

language in the property seftlement agreemﬁnt and the action of the parties immediately

thereafter such as agreeing to list'the real estate, sell it, and split the proceeds when sold, whether
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|
a party was given exclusive possess1on of th‘c property pending the sale, conduct between the

parties, the context in which the ag1eement was made, the circumstances at the time, and the
bargaining by equals with respect to the diss@olution of their marital status. See Young, supra, 223

W. Va. at 67.
Therefore, the family court’s order scvering the joint tenancy is REVERSED and the
Court REMANDS this case to the family court with instructions to prepare an order that

]

includes thorough findings of fact and concliisions of law in light of the pertinent law and

practical considerations concerning whetherthe parties expressly or impliedly agreed to sever

their joint tenancy with the right of survivorship.

Conclusion

Because the family court was corrcct?ing a clerical error in the agreed final divorce
decree, the family court’s Order Nunc Pro Tunc is AFFIRMED,

Since an evidentiary hearing was not%held ﬂndiﬁg abuse or domestic violence by a
preponderance of the evidence, and insufﬁcicnt evidence has been provided in the record to
justify the issuance of a restraining order, the, mutual restraining order is REVERSED.

Because appropriate consideration was not given to the parties’ intent or conduct for the
ownership of the last marital home, the farmhy court’s order severing the joint tenancy is
REVERSED and this case is REMANDED;to allow the family court to make specific findings
of fact and conclusions of law to decide whether the parties intended to sever their joint tenancy.

Itis ORDERED that this case be remanded back to the family court for the entry of an
order setting forth findings of fact and conchi;sions of law based on the above pertinent

authorities and considerations, It is FURTHI%)R ORDERED that the family court proceedings

Paée 10 of 11



be concluded within 30 days of the date oﬂthe entry of this order pursuant fo Rule 35(b) of the
Rules of Practice and Procedure for Famﬂ}:g Court Appeals.
|

The Court DIRECTS the Circuit dlerk to send certified copies of this order to the

following:
Jerry Blair Shirley I. Miiller Family Court Judge Lori B. Jackson
P.0.Box 1701 402 Grasselli Street Harrison County Courthouse

Clarksburg, WV 26302 Stonewood, WV 26301 306 Washington Avenue
Clarksburg, WV 26301

ENTER: / CZ)/Z/)/ 20/ 2

James A%&fxief Tadge

B N '
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STATE OF WEST VIRGINIA -
COUNTY OF HARRISON, TO-WIT

I, Donald L. Kopp I, Clerk of the éFifl'e.enth Judicial Circuit and the 18"
Family Court Circuit of Harrison é‘ounty West Virginia, hereby certify the

foregoing to be a true copy of the @RDER entel ed in the above styled action

onthe ¥/ . day of (ngggdz NP !

IN TESTIMONY WI—IEREOF I hel eunto set my hand and affix

the Seal of the Court this :SQ day of ¢ Qc Z 'EZ' ex t 20 L3,

Fifteenth Judicial Circuit &48" Family Court
S . Circuit Clerk
R L Iarrison County, West Virginia



IN THE FAMILY COURT OF HARRISON COUNTY, WEST VIRGINIA-

Inre: The Marrlage of ;
DAVID J. RIFFLE,
Petitioner, 1
Vs, CIVIL ACTION NO.: 12-D-459-5
SHIRLEY |, RIFFLE, i

Respondent,

AGREED.FINAL DECREE OF DIVORCE

On the 14th day of January, 2@13. came the Petitioner, Davld J. RIffle, In person
and by and through hls counsel, Jerry; Blair, and came the Respondent, Shirley |, Riffle,
In person and by and through her couéhsel, Christopher Wilson, for a regularly scheduled
final hearing which was duly noticed by the Court.

" Whereupon, respective CoLmsiel Indicated that the parties were In agreement fo
all Issues pending before the Court, EEThean the Petitioner, after being duly sworn, gave
testimony before the Court concemlné the matters contained in the Petltion filed hereln
and the agreement between the parties. Subsequently, the Respondent testified and
affirmed the jurisdictional assertions of the petition and the terms of the agreement
between the partles resolving all lssue:’is.

Whereupon, the Court conslde;red the flled documents before It, as well as the
sworn testimony presented by the partiles and the representations of counsel, from all of
which the Court made the following ﬂindlngs of fact and concluslons of law, and it was

accordingly ORDERED and DECREEIE:) as follows:

1. Petitioner and Responde@nt have been bona flde residents of the

tAA AT 1 I mA T AA Tese feve e Cie et = M. o cers e me me . imee
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State of West Virginia ;;for more thah one year next preceding the
Institution of this actlon, iand Petitloner and Respondent have resided In
Harrlson County, West Viriginla during sald prior time:

Petitloner and Responden%t were duly and legally married in the State

of West Virginia, Harrison County on the 30" day of December, 1988,
Petitioner and Respondeliwt last lived and cohablted together as husband
and wife on or about Aug@st 10, 2012, In Harrison County, West Virginla,
No minor children exlst of:gthls marrlage, and none are expected.
Petltioner has averred tha@t Irreconcllable differences have arlsen between
the parties, and Respondient has filad a written Answer which alleges the
same, and sald lrreooncll%able differences are sufficient to be grounds for
divoree under the WestVIijrgInia Code,

Nelther party Is an lnca;rcerated convict or a member of the military
services; neither party ls é minor, or Incompetent as determined by a court
of law; neither suffers fronh any legal disabllities whatsoever,

This Court has Jurlsdictlon’; and venue over all matters hérein.

The parties testified that tfi\ey have achleved a full agreement on all
exlsting matters regardingé assets and debts, and further, that they had
each entered into the sald agreement with full confidence in thelr
knowledge of the other's f@nanoial situation and the marital assets and
debts; that they each ente;red into the agreement freely, and voluntarlly
without coercion or dureseé of any kind; that Mrs, Riffle had the advice of

competent counsel, and tﬁat Mr, Riffle also had the advice of competent



10.

1.

12,

13.

counsel, Further, the Cc§>urt accepts the property settlement agresment
between the partles as f%alr and equlfabie.

The parties testlifled thatithey have previeusly divided all marital debts and
assets, and the respor}dent shall place the last mérltal home on the
market, llsting it with Céentury 21 Realty, at the specific request of the

Respondent, and as botlh parties agreed. Further, the [ast marital home
shall be sold for the hlghzest price possible, but at least as close to the fair
market value as possibie. The parties' marital debt with The Harrlson
County Bank (approxlmaiiely $2,768.00) shall be pald from the proceeds of
the sale of the home. Mr Riffle shall receive credit for the payments he
has made on the Harrison County Bank debt, and the mortgage debt sihce
the date of separation, lMs Riffle shall recelve an extra Flve Hundred
Dollars ($500.00) from tri\e proceeds of the sale. The net proceeds of the
sale shall then be equalliy divided between the partles. Until the house is
sold, Mr. Riffle shall be pgiarmitted to continue to reside in the residence.

Each of the partles shall li?e responsible for any/all credit card debt in each

of thelr names.

Ea}ch of the parties shall pay his’her own attorney fees and costs incurred

by this action,

The pefltioner has exr‘{ressly elected restoration of her premarital
surname, and thus shall bie known as “Shirley 1. Miller.”
David J, Rlffle has walved; his right to spousal support from Mrs, Riffle, but

he shall continus pay sptivusal support to Shirley 1. Riffle permanently In

3



14,

18.

tAA b

the amount of:One Hufpdred Fifty Dollars ($150.00) monthly and each

payment upon the sameils due on the 1% day of each month. The partles

agree that the |spousal i;'support i& not modlifiable, Further, Mr. Riffle’s
spousal suppor obl)gaﬂén shall be terminated upon either of the parties’

death, or Mrs. Riffle's re}marrlage or her entry Into a de facio marriage.

Further, a one-fime tax &redlt currently expected from the State of West

" Virglnla for $322.00 shall be equally divided between the partles,

Additionally, an:y future iroya)tles recelved from a marital mineral rights
lease shall be eiqua!ly divided between the parties, and Mrs. Riffle's rights

to the same sha]l termlnaite upon either of the parties' death,

A mutual restralr:hlng orde%r Is entered In this matter sﬁch that nelther party
may have any di;rect or Inzdirect contact with the other party, nor may elther
party interfere w(th the otrzler party's quiet enjoyment of thelr life, and the
willful fallure to aiblde by tihis ORDERED provision shall subject the
violating party toloontuma;olous contempt of this Court.

Each of the parﬂés shall lgeep the vehlcles currently In their possesslion.
Mr. Rlffle shall ké,ep the Ford Ranger pickup truck and Ms. Rliffle shall
keep the 2000 Séturn anh of the parties shall be responsible for any/all
expense related To the veblcle In thelr possession, Including but not limited

to, repalrs, upkeép, Insura;nce. and personal property taxes, and shall hold

the other harmless thereoh.



16.  The sald agreement as t;;o equitable distribution Is hereby ADOPTED,
RATIFIED, and CONFI}'\%MED and ORDERED by the Court, being found
falr and equitable, and frjeely and knowingly entered Into by the parties
with the advice of compe!‘tent counsel, and each party shall execute
Whatevér documents arei necessary to effect the terms of thelr agreement;

17, Itis ORDERED that the ipartles are hereby divorced, that the bonds of

matrimony are permaner\‘tly severed upon the grounds of frreconcliable

differences.

18.  This is a Final Order, wtiwich any party may appeal, An appeal of this
Order must be filed, If at all, in the Clrcéﬂt Clerk's offlce of this County, A party to this
clvil action may appeal to the Circuit C:;aurt, but only within thirty (30) days of the date of
entry of this Final Order. This Order mgy Instead, be appealed directly to the Supreme
Court of Appeals of West Virginla, but oin!y if all partles flle a Notice of Walver and
Appeal to the Supreme Court within fotmeen (14) days of the date of entry of this final
Order, If at least one party, but not all ;%artles, timely files a Notice of Walver and

Appeal to the Supreme Court, that appeal will be treated as a Petition for Appeal to the
Clreuit Court. '

1

i
It is further ORDERED that the Clerk ofithis Court is hereby directed to mail attested
cqpies of this Order to the following entiiles of record: to Counsel for the Petitioner,

Jerry Blair, at P.O, Box 1701, Clarksburg, WV 26302; and to Counsel for the



The Court is aware via the post-trial mgtions and attachments thereto that the respondent Is now
dissatisfled with the equitable distribution agreement reached by the parties and spread upon the record
during the January 14, 2013 hearing. The Court reviewed the recarding of the entire hearing and finds
that the parties each had competent counsel durlng the negotlations and hearing, that the parties
voluntarily reached the agreement without cogrclon, and that each party understood the terms of the

agreement, This Decree of Divorce accurately reflects each term of the parties' agreement placed upon
the record during the hearlng.

[

The Court stated at the hearlng that th::e signatures of the parties and counsel would be required
on the Decree of Divorce. However, that requitement Is Imposed by the Court merely to ensure that the
partles are afforded an opportunity to review tbe written terms of the agreement placed orally upon the
record for accuracy., Respondent's counsel was permitted to withdraw from the case on February 7, 2013,
On February 8, 2013 respondent was provided a copy of the Decree of Divorce and notified that she had
five days to respond to the Court, She made ng such response. The Court has reviewed the recording of
the hearing and compared the terms of the ora| agreement to the Decree of Divorce and finds it to be
accurate. Therefore, the signatures of the partl‘.es are not needed.

Accordingly, the petitioner's Motion to Enforce Agreement and Enter Final Decree of Divorce Is

herein granted. , ) .



Respondent, Christopher M, Wilson, 3*!00 Adams Street, Falrmont, WV 26301,

: ENTER: Jlm’la

" LORIB, JACKSON, JulGE
* See Qu&wa% Cbn*cwf\eci am’Dc%c_. B A

Approved By:

DAVID J. RIFFLE

SHIRLEY I. RIFFLE

CHRISTOPHER M. WILSON, WVS8B NO,
300 Adams Street "

Fairmont, WV 26301 N\ wi&.uw\ wah Al onpadk
Counsel For Mrs, Riffle Cownsed ope 2\ K
Prepared by:

b By

/{JERRVBLA!R WVSB ID No,: 5924
338 ¥ Wash(ngton Avenue
P.O. Box 1701
Clarksburg, WV 26302-1701
(304) 622-3334
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IN THE FAMILY COURT OF HiARRISON COUNTY, WEST VIRGINIA

IN RE: THE MARRIAGE OF:

DAVID J. RIFFLE,

Petitioner,

and | CIVIL ACTION NO.s 12-D-459-5
Judge Lori B. Jackson

SHIRLEY I. RIFFLE (now MILLER),
Respondent.

ORDER FOLLOWING HEARING OF NOVEMBER 21, 2013
UPON REMAND FROM CIRCUIT COURT

On the 21* day of November, 2013, came the Petitioner, David J. Riffle, in person and by
and through his counsel, Jerry Blair, and carfie the Respondent, Shirley I. Riffle, in person and
without counsel, on for a hearing upon the remand of this case pursuant to an Order of the

Circuit Court entered on October 30, 2013.
WHEREUPON, pursuant to the said [Order, the Court made the following findings of fact

and conclusions of law. It was accordingly QRDERED that:

1. The Circuit Court’s Order of }October 30, 2013, reversed this Court’s ruling
regarding the agreed mutual restraining Ordf:;r of the Final Decree Of Divorce entered on
February 19, 2013, and is not, therefore, the isubj ect of the instant hearing before this Court.

2. The subject of the hearing betfore this Court is limited to the Circuit Court’s
reversal and remand regarding this Court’s 1'§uling that the marital real estate was now, by virtue
of the parties’ agreement and divorce, conve%rted to a tenancy in common rather than a tenancy

with the right to survivorship. |

3. The Court finds that, based u}‘)on what was agreed and of previous record, it was

|

the intention of the parties to sever the joint }enancy with a right to survivorship and to hold the
real estate as tenants in common:{etlewe ?"“’f vt

4. The intention of the parties a§ testified to by Ms. Miller is that the parties intended
to hold the property as tenants in common, iie., that the parties did not intend that if one party

died afier the divorce but before the marital home was sold, that the full interest in the real estate
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goes to the surviving former spouse instead of a one-half interest in the real estate going to
lawful heirs of the decedent former spouse. | i
5. This is the only proper ruling|as the interest in the real estate was severed at the
final hearing by the agreement of the parties|very specifically delineating the details of the shares

and credits to be applied at the sale of the real estate, and to hold otherwise would work an

injustice and be contrary to the adopted a greement of the parties, which agreement was entered
into freely and voluntarily by the parties, eaofh having competent counsel.

6. This is a Final Order, which an}?/ party may appeal. An ap-peal of this Order must be
filed, if at all, in the Circuit Clerk’s office of this Cci)unty, A party to this civil action may appeal to the
Circuit Court, but only within thirty (30) days of thie date of entry of this Final Order. This Order may,
instead, be appealed directly to the Supreme Co;urt of Appeals of West Virginia, but only if all parties file a
Notice of Waiver and Appeal to the Supreme Co&;m within fourteen (14) days of the date of entry of this
final Order. If at least one party, but not all partiqf‘s, timely files a Notice of Waiver and Appeal to the
Supreme Court, that appeal will be treated as a Flfetition for Appeal to the Circuit Court.

The Clerk of this Court shall forwardi an attested copy of this Order to Jerry Blair, Esq.,

P. O. Box 1701, Clarksburg, WV 26302; and to the Respondent, Shirley I. Riffle, 402 Grasselli
Street, Stonewood, WV 26301. i

JUDGE LORI B. JACKSON

YT . s -GN
RS NG SO R R T \..\:"_\L-; PASINEN "\‘r&f \\-‘_1,& W a8 Cayansialiel) - W i
Prepared by:
’/f ILC7 ’[* !

JERRY BLAIR, WYV State Bar ID (#5924) |
Counsel for the Petitioner ;
P.0.BOX 1701 |
Clarksburg, WV 26302 |
Phone: 304-622-3334
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IN TESTIMONY WHEREQF, I hereunto set my hand and affix
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