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]NTHE CIRCUIT COURT KANAWHA COUNTY, WEST VIRG]NIA \_/
2015 JA 10 A 8 7

JAMES FRANKLIN WILLIAMS,
Grievant Below, ER
"Appellee, & ‘ b
v | | Civil Action No.: _ 13-AA-100
WEST VIRGINIA DIVISION
OF NATURAL RESOURCES,
Respondént Below,
Appellant.

DR
DIRECTOR'S omicE

ORDER DENYING THE APPEAL OF WEST VIRGINIA DIVISION
OF NATURAL RESOURCES

Pend.iné before this Court is a petition for appeal by appeﬂaqt and respondent
below 'We.st Vii'éiﬁi& Division of Natural..Resources (“DNR”), filed on Augus’g 23,2013, '
pursuant to W. '.V'a." Code § 6C-2-5 .. through its appéal, DNR has ;eqﬁest_ed that thls Court
- review and reverse the Decisioﬁ of the Adxﬁini-sjcraﬁve'Law Judge (“ALJ”) of the Public
Employees Grie\'rance Board (“Board”) entered August 19, 2013, which found that DNR
failed to demonstrate good cause for the dismissal of J ames Franklin Williams
(*Williams™) frqm his employment vs./ith Hawks Nest State Park (“Hawks Nesﬁ’). '

Haviﬁé examined and carefuliy coﬁsidéﬁpg the entire fec;ord and briéfs o.f the
Pérties as well as the pertinent legai authority this Court is of the oﬁinion that the Board
was not clea.rly wrong nor did the Bda}d abuse' its discretion and that the evidence |
supports fhat DNR failed to demonstrate good cause for the dismissal of James Franklin
Wﬂhams at Hawks Nest. Accordmgly, this Court hereby DENIES the DNR’s appeal and
AFFIRMS the Decision of the Board re-mstatmg Wﬂhams to his employment with back

. pay. Thls Coufc GRANTS attorney fees and costs to Wllhams and ORDERS that



Williams be a].lowed to remam employed at the :location he is currently worlcing or return’

‘. to Hawks Nest at his option. This Court based its opimon on the fo]_lowmg factual and

legal ﬁndings | |
l?H\TDH\IGS oF FACT . .

L. Shortly after Appellee completed his probationary period as the Maintenance

Supervisor at Hawks Nest State Park, and recelved an above average employee »

‘ evaluation, he was placed on'a Performance Improvement Plan by Supermtendent'

Braken.

2. Approximately two weeks after being placed the Improvement Plan was nnposed,
Appellee had a conversation with the Assistant Superintendent Baughman.

3. Assistant Superintendent Baughman reported the conversation to Superintendent '
Braken, who then relayed the report to his superyisors. Appell_ee’s employment was
terminated for malcing a threat Jn order to subvert the Improvement Plan.

4.' . The ALIJ, based on the credibihty of Wrtnesses found that Appellant estabhshed
by preponderance of the credible evidence that Appellee engaged in the conduct alleged
by making such comments. The ALJ did not find that such statements constituted a
serious threat of harm or Wrong. doing and found that Appellant’s reaction to the |
staternents was inappropriate and grossly excessive. ~

5. In the course of employment, Superintendent Bracken asked Appellee to purchase
Freon 'from the United Refrigation using his contractor’s license planning to pay for the
Freon using a State purchasing card believing that Appellee’s HVAC license allows th
to purchase and install Freon. Appellee tried to explain to Superintendent_ Braken tha.th_ |

" although the license p'erm.itted him to purchase Freon, he could mstall Freon if he had.



certain equipment required by Federg_'l. Regulations and that frnpreper use of f‘reon would
be grounds fe_r revo]dng his cen’a_'eicting license for HVAC work. .
6 ' On or about March 27,'2’01 3, Supeﬁntmeent Bracken began documenﬁng
problerns he observed rvith Appellee’s duty performénce and on April 24, 2013, (thbm a
week after thr conversation .regerding Freon puronase) Superin‘rendent Braeken notified
Appellee that he would be placed upon a Performance Improvement Pian (PIP).
7. After hearing this statement, Assistant Superintendent Baughrnan di.d‘not‘
admonieh Appellee for his disposed threat, nor did he make any eﬂ'ort to clarify what
Appellee meant b}r his statement. Assistant Superintencient Baughman did not
immediately report his statement to Superintendent Braeken It was on a routine
conversation later that evem'ng, between Aseistant .Supeﬁnfendent Baughman and
Superintendent Bracken that he described this conversatien yvith Appellee.
8. Assistant Superintendent Baughman Wny he was suggesting that approaeh did
Assistant Superintendent Baughman relate the alieg'ed conversation he nad with Appellee
earlier that day. Assistant Superintendent B aughman notified his immediate Supervisor, .
District Administrator, Paul Redford, and the Chief of Perks, Ken Kaplinger, bnt did net-
recommenci any'parﬁcular discipline in response to the alleged conduct suchi as
termination or suspension. |
| 9, - ‘ On May 22, 2013, Frank J ezroro, Directer of the Division of Natural Resonrcesv,
issued a written ternajnation notice to Appellee making rer’erence to the October 16, ~2012
suspension for maklng unacceptable.statement concluding that the May 9, 2013,

statement constituted misconduct sufficient to canse and concluded that Appellee did not


http:observ.ed

d:'neet the acceptabie standard of conduct as an employee for the Nationial Di_visiodd of
Natural Resourees thus warranting your 'ddsﬁaissal |

| ' CONCLUSIONS OF LAW
1. In exammmg the standard of review set forth in the Gnevance Act, the West
AVirgim'a Supreme Court of Appeals has held that a final order of an administrative law
_]udge for the Grievance Board shall not be reversed unless clearly wrong Rana’olph ,

Y

Counzy Bd. Of Educ. V. Scalia, 387 s.E. 2d 524 (W. Va. 1989)

2. Permanent state employees who are in the classified service can only be dismiesed '
for “good cause,” meanjng.‘ﬁd:\isconduct'of a substantial nafuré directly affecﬁng the right
and interest of the public, rather than upon trivial or incon’sequentiai matters, or mere
technical violations of statute or official duty without wrongful intedtion.” Syl. Pt. 1,
bakes v. Dep 't of Finance and Admin., W. Va. 384, 264 S.E.2d. (1980); Guine v Civil
Serv. ..Comm ’n.,' 149 W. ‘Vaﬂ 461, 141 S.E.2d 364 (1965). | .

3. The “term éross oaisconduct.as used in the codtext’of an employer—employee
relationsiaip implies a willful disregard of the endployer’s interest or a wanton disregard .
of standards of behavior which the employer has a nght to expect of its employees ?
Graley v. W. Va. Parkways Economic Dev. And Tourism Auth., Docket No. 91-PEDTA-
225 (Dec. 23, 1991) (citing Buskirk v. Civil Serv. Comm m, 175 W. Va. 279,332 SE2d
579 (1985).

4. In aseessing whether the disciplinary action was exeessive or disproporﬁonate, the
ALJ must look at the totality of the circumstances. “Generally, an action .is considered
arbitrary and capricious if the ag;ency did oot rely on criteria intended to be eonsidered,

o

expiained or reached: the decision in a manner contrary to the evidence before it, or reach.



a decision tha£ was 80 in_lpl_ausible that it cannot be ascrib.ed‘ fo a diffei‘énce of oﬁim'on.
See Bedford C'ou'nty Memorial }Io.sp. 1. Health and Hurnan Se}v,, 769 F.2d 1017 (4th .
: Cir.l985); Y ok v, ..W. Va. 'Schéo.ls for the Deaf and the Blind, Docket No. 9'6-.DOE-08..1
(Oct. 16, 1996)." Trimboli . Del}_’t of Health and Human Res., Docket No. 93-HH_E.{'-3'22 a
(Tune 27,1997). | | -
3. Arbitrary and caﬁricious actions have been found to be ciosely related to 6ne; that
‘are unreasonable, State ex rel. Fads v. Duncil, 196 W. Va. 604, 474 S.E.2d 534 '(i996j.
An action is reco gnized as arbitrary and capr;t"cios when “it is ﬁnréasoﬁable, vﬁthout '
consideration, and in disregard of facts anc%irc‘umstances of the ca;se.” Ead&, supra
.(citi_ng Arlington Hosp. v. Schweiker, 574 F. Supp. 670 (E.D. Va. 1982)).
6. The record c.loes not support that Williams stateﬁnents Wer-e iﬁtended to be a threat
and the ALJ was not clearly wfong by finding such statements did not consﬁtﬁ;te |
misconduct justifying termination. |
7. - Wﬂliam,s" statements did not constitute grc;és misconduct and the Board was not
clearly wrong nor abused its discretion finding that the allegations of misconduct did not
,' constitute éood' cause for the dismiséal of Williams.
8. None of the facts or legal authority that DNR proffered t_é this Court supports its
p§sition that tﬁe_ statements/ cqﬁducfs of Williams’ qonstitutes gross misconduct justifying
termination and the Board was clearly wrong or z;bused its discretion.
9.  The ALJ made reasonable findings of fact after liétening to the witllne.ss'es and. did-

not make any clearly wrong considerations of law.



’WHEREFORE based upon the above stated ﬁndmgs of fact and conclus1ons of .
- law tlns Court ORDERS AD.IUDGES and DECREES that the appeal be and itis

hereby DENIED over the objection of DNR, and the decision of the ALJ and Board be&: )

_ AFFIRMED and W]lllams re—mstated to employment with back pay,
costs and interest. The Court directs the Clerk of he Circuit to;s'end certlﬁed'_copiesof

- . this Order to all counsel of record and to the following parhes

William R. Valentino
ASSISTANT ATTORNEY GENERAL
c/o D1V131on of Natural Resources

324 4% Avenué .
South Charleston, West V1rg1ma 25303

S S =
ENTERED this _Z day of Decemior2813. /’

desrxy)

Charles E. King, Jr. Judge
Circuit Court of Kanawha County, West Virginia d
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