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IN THE. CIRCUIT COURT OF KANAWHI\ COUNTY. WEST~I~r~~~ r-il 3: ;,1 

Tom Hanna, Individually and ._.t.I ",',' ....... _t'. • 
I'':.,',', ." :. ... t, I':' 0.' .. ',., - .. \.on behalf of the Estate and 

Wrongful Death Beneficiaries 
of Sharon Hanna PLAINTIFF 

vs. 	 CAUSE NO. 13-C-1137 
JuJY Demanded 

HeR ManorCare, LLC; HCR 
ManorCare, Inc.: MC Operations 
Investments, Inc.; HCRMC Operations. LLC; 
HeR ManorCare Operations 11, LLC; 
HeR ManorCare Heartland, LLC; 
Manor Care,' Inc.; HeR Healthcare. LLC; 
HeR Manor Care Services,. UlC.; Health 
Care and Retirement Corporation of America, LLC; 
Heartland Employment Services, LLC; 
Joseph Donchatz; 
John Does 1Through 10; and 
Unidentified Entitles 1 Through 10 
(as to Heartland of Charleston) 	 DEFENDANTS 

ORDER DENYING DEFENDANTS' MOTION TO ALTER OR 

AMEND THE COURT'S ORDER GRANTING PLAINTIFF'S MOTION TO 


COMPEL COMPLIANCE WITH COURT'S ORDER ON FIRST 

INTERROGATORIES AND REQUESTS FOR PRODUCTION 


This cause came to be heard on December 30, 2014 on Defendants' Motion to 

Alter or Ame~d the Court's Order Granting Plaintiffs Motion to Compel Compliance with 

Court's Order on First Interrogatories and Requests. for Production, and after hearing 

argument by the Parties, the Court having conside'red tne pleadings, arguments of 

counsel, exhibits. applicable case law, and otherwise being fully advised in the premises 

hereby finds as follows: 

1. Defendants have requested this Court revisit an Issue previously determined bl' 

this Court both on March 26,2014 and again on September 4, 2014. Defendants 

seek to atter or amend the Court's Order that they are to produce "Center Visit 

'.. 

___9 'd.. ~I~ 'ON 	 1 ~~31~ lInJ~I~ 



_..	 .... 

Summary" documents that were created by nurse consultants regarding visits to. , 


HearHandof Charleston. Defendants arglJe thcifthese documents are protected 


from discovery by the peer review/quality assurance privilege. 


2. 	 Defendants again argue that the Court is required to conduct an In camera 

review of the subject documents because they have asserted a "privilege" based 

on the holding set out in state ex reJ. Nationwide Mut. Ins. Co. v. Kaufman, 222 

W.Va. 37, 43 ~.Va. 2008). 

3. 	 The Court in Kaufman sets forth a "general procedure" to be followed when 

addressing privileges in Syllabus Pt 2. See Id. at 43. 

4. 	 This Court believes that the appropriate standard for determIning the application 

of the peer review/quality assurance privilege includes both the general 

.:~~~procedure outlined in Kaufman as well as the specific peer review/quality ..~::-- : .:": . 

assurance privilege factors as set fort.h in State ex rei. Shroades v. Henry, 187 


W.Va. 723 (1992). 


5. 	 In Kaufman, the privilege asserted by the defendants was that of attomey-client 

and attorney work product. ThIs IIprivilege protects the substance of 

communications [.r State ex rei Medical Assurance of West Virginia Inc. v. 

Recht, 213 W.Va. 457.465 0N.Va, 2003). Thus, to determine that attorneywclient 

or work product privilege applies. the substance of the information communica1ed 

must be considered to determine whether the communication was made "by an 

attorney acting in his or her legal capacity for the purpose of advising the cliene 

state rei. U.S. Fidelity and Guar. Co. v. Canedy. 194 W.Va. 431. 438 (W.Va. 

1995). 
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6. 	 However, if no attorney client relationship ever existed, there would be no need . , 

to conductsn in camera review· of the communications to discover if the 

substance was "/egal advice" from the clienfs attomey. 

7. 	 Shroades specifically addresses the peer review/quality assurance privilege and 

this Court reads the analysis of that case similarly. 

8. 	 The Supreme Court of Appeals explained In Shroades that in determining 

whether peer review/quality assurance privilege applies the circuit court "should 

first determine from whom the material is sought and, then, if necessary the 

origin of the material." Shroades, 187 W.Va. at 728. "Material that originates in a 

non-review organization does not become priVIleged after presentation to a 

review organlzatlon." Id. 

9. 	 Thus, prior to conducting an In camera review to identify "the non-privileged parts
fffr::;\
"::.:,:\:r of a record [that] are discoverable,n the Court should determine jf there Is a 

review organization that qualifies under W. Va. Code, 30-3C-1. Id. at 729. 

10. In summary fashion, the evidence before this Court at the September 4, 2014 

hearing was that ·during Sharon Hanna's resIdency at Heartland of Charleston 

there were Center Visit Summaries conducted by nurses that were not part of the 

quality assurance committee. Additionally, these nurses not only provided the 

Center Visit Summaries to staff at Heartland of Charleston, but also to a 

supervisor. While Defendants claim to have a quality assurance committee they' 

have not offered any evidence of by-laws or any other support to the Court to 

establish that such committee is a "review organization" as defined in W. Va. 

Code,30-3C-1. See Shroades, 187 W.Va. at 728~29. 
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11. Based on th~e 'findIngs. and those previously set forth by this Court in the 

November 6. 2014 Order, the" Court finds that the "Center Visit Summaries" are 

being sought from a non-review organization, or in other words, from an origInal 

source. Accordingly. the Defendants have not provided evidence to demonstrate 

their asserted Quality Assessment and Assurance Committee qualifies under W. 

Va. Code, 30-3C-1 such that an in camera review of these documents would be 

required. 

12. The objections and exceptions of any party aggrieved by this order ate 

preserved. 

WHEREFORE, Defendants Motion to Alter or Amend the Courfs Order 

Granting Plaintiffs Motion to Compel Compliance with Court's Order on First 

Interrogatories and Requests for Production is OENIED. 

SO ORDERED AND ADJUDGED, thrs the ~ 

Prepared by: 

J WVSB # 10350 
r, Jr., WVSB # 10150 

97 Elias Icdon Rd. 
Hattiesburg, MS 39402 
Telephone: 601-261-2220 
Facsimile: 601-261-2481 
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Attorn~ys for Plaintiff 

Copies provided to: 

David E. Rich. Esq. 
J. Jarred Jordan. Esq 
Anspach, Meeks, Ellenberger, LlP 
5119ti1 Street, 8te. 1000 
Huntington. \IN 25101 

Robert M.·Anspach, Esq. 
Anspach. Meeks, Ellenberger, LLP 
300 Madison Ave. Ste. 1600 
Toledo, OH 43604 

Benjamin L Bailey. Esq. 
P. Gregory Haddad. Esq. 
Kerns Wagoner Boyle, Esq. 
Bailey & Glasser, LLP 
209 Capitol Street 
Charleston, WV 25301 

Attomeys for Defendants 
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Tom Hanna, Individually and 
on behalf of the Estate and 
Wrongful Death Beneficiaries 
of Sharon Hanna PLAINTIFF 

VS. 	 CAUSE NO. 13-C-1137 
Jury Demanded 

HCR ManorCare, LLC; HCR 
ManorCare, Inc.; MC Operations 
Investments, Inc.; HCRMC Operations, LLC; 
HCR ManorCare OperatIons II, LLC; 
HCR ManorCare Heartland, LlC; 
Manor Care, Inc.; HCR Healthcare, LLC; 
HCR Manor Care Services, Inc.: Health 
Care and Retirement Corporation of America, LLC; 
Heartland Employment Services, LLC; 
Joseph Donchatz; 
John Does 1Through 10; and 
Unidentified Entities 1 Through 10 
(as to Heartland of Charleston) 	 DEFENDANTS 

ORDER ON PLAINTIFF'S MOTION TO COMPEL 
COMPLIANCE WITH COURT'S ORDER ON FIRST INTERROGATORIES 

AND REQUESTS FOR PRODUCTION 

This 	matter came before the Court for hearing on September 4, 2014, on 

Plaintiffs Arne.nded Motion to Compel Compliance with 	 Court's Order on Rrst 

Interrogatories and Requests for Production to Defendants. The Court, having 

reviewed the pleadings, heard argument of counsel, and being otherwise fully informed, 

finds as follows: 

Findings of Facts 

1. 	 This case involves Sharon Hanna's residency at Heartland of Charleston 

from June 29, 2011, until September 23,2011. It is alleged by Plaintiff 

that, due to the substandard care provided during this residency, Sharon 

Hanna suffered injuries including, but not limited to, falls, fractures, 
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pneumonia, and ultimately death. 

2. 	 Plaintiff has alleged that many of the issues which caused injury to Sharon 

Hanna are systemic failures that were caused by the way in which the 

Corporate Defendants operated Heartland of Charleston. Specifically, 

Plaintiff alleges that these Corporate Defendants intentionally and 

systematically understaffed and Improperly allocated resources to 

Heartland of Charleston while, at the same time, knowing that such 

understaffing and improper allocation would likely lead to the Injury of 

residents such as Sharon Hanna. 

3. 	 On March 26, 2014, the Court heard Plaintiffs Motion to Compel First 

Interrogatories and Requests for Production and entered an order dated 

May 12, 2014. Two issues included in this Court's May 12, 2014 Order 

covered Plaintiff's Rrst Request for Production Nos. 16 & 26. These 

specific requests focus on reports received from consultants and others to 

the nursing home. At the time of the hearing, Defendants had asserted 

generic objections related to these requests, had not provided any 

privilege Jog. and had not submitted any evidence related to a "review 

organization.1/ 

4. 	 This Court's Order provided Defendants thirty (30) days from the hearing 

date, March 26, 2014, to provide the Ordered supplementation. As to 

Request No. 26, the· Court provided that if the Defendants wanted to 

assert any quality assurance privilege, Defendants were required to file a 
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privilege log in the allotted time.1 There is no similar language as it relates 

to Request No. 16. 

5. 	 Plaintiff's Motion to Compel Compliance was served on the Defendants on 

May 29, 2014. two (2) months after the earlier hearing and an entire 

m,onth after this Court Ordered the Defendants to provide all supplements. 

Plaintiff noticed this motion for hearing on September 4, 2014. The 

Defendants provided no supplement to First Requests for Production Nos. 

16 &26 until August 27, 2014, some five (5) months after the hearing on 

this issue.2 

6. 	 This August 27, 2014 discovery supplement included a privilege log 

according to the supplemental response. According to the pleadings and 

argument of Counsel, the privileges asserted included HIPAA, Peer 

Review, and Quality Assurance. 

Conclusions of Law 

7. 	 As to the HIPAA concern, Plaintiff has stipulated that the names of any 

other residents should be redacted. Therefore, it is so ordered that any 

other resident names be redacted. 

8. 	 As to the issue of Peer Review/Quality Assurance, the Defendants cite 

State ex reI. Shroades v. Henry. 187 W. Va. 723 (1992) and indicate that 

1 The Court recognizes that the Order was not entered untll after the deadline for saId productions but 
Plaintiffs Counsel represented to the Court that they provided copIes of the proposed order to Defense 
Counsel on three (3) occasions after the March 26. 2014 hearing. Upon getting no response from 
Defense Counsel. Plaintiff provided the proposed Order to the Court via letter dated Apr1l25, 2014 and the 
Court held the Order until May 12. 2014, and. receiving no objections to the Order from the Defendants. 
the Court entered the Order at that time. 
2 this supplement was provided Just eight (8) days prior to this hearing and not within the thirty (30) days 
provided by the Court for the Ordered supplementations. 
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they provided the above referenced privilege log. See Defendants' 

Response to Plaintiff's Motion to Compel Compliance with Court's Order 

on First Interrogatories and Requests for Production at page 3 - 4. 

9. 	 The Supreme Court, in Shroades, held ''the determination of which 

materials are privileged under W. Va. Code, 30-3C-3 [1975] et seq. is 

essentially a factual question and the party asserting the privilege has the 

burden of demonstrating that the privilege applies.u See syllabus pt. 2. 

10. 	 'It is clear to the Court that at an earlier date Plaintiff propounded these 

requests as part of the discovery process. Defendants asserted In their 

initial response a quality assurance privilege, citing Shroades. However, 

Defendants did not provide a privilege log at that time. At the March 26, 

2014, Defendants, still maintaining this privilege assertion had not filed a 

privilege log related to the documents now at issue. The Court gave the 

Defendants at that time thirty (30) days to supplement these responses as 

well as provide a privilege log as it related to Request No. 26. Two (2) 

months later, Plaintiff filed the instant Motion to Compel Compliance 

because no supplementation had been made. It was not until five (5) 

~onths after the Initial hearing on this matter ~nd eight (8) days before 

this hearing do the Defendants file a privilege log. 

11. 	 Defendants first explain that "Before, frankly, we were arguing qU,ality 

assurance privileges over documents that we weren't sure existed, and 

we - at the time, we did not believe they existed." See September 4, 

2014 hearing transcript at page 51. The Court has trouble comprehending 
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how one can assert and argue that a document is protected by the quality 

assurance privilege when they have never seen it nor do they even 

believe that it exists. 

12. 	 Defendants next explained at the hearing that dBecause these aren't 

things that are kept in somebody's office like that. Most of them were 

thrown away, or discarded, or stored some place. and so it took us awhile 

to·figure out where they were." See September 4, 2014 hearing transcript 

at page 55. Defendants also argued that one of the problems of locating 

these documents was that these documents were on the nurse 

consultant's computers. Id. However, the privilege log provided by the 

Defendants indicates that the "Document Custodian" is "Health Care and 

Retirement Corporation of America/Quality Assurance Committee" and 

the "Document Source" is 333 N. Summit St., Toledo. OH 43604" which, 

upon information and belief, is the Defendants' corporate headquarters. 

These positions are not consistent and are a cause of concern for the 

Court.3 

13. 	 Defendants argued at the hearing that the reason they did nat provide the 

privilege lag sooner or disclose the existence of these "Center Visit 

Summaries" sooner was because they were unaware that the sum!"aries 

existed. Further, according to Defendants, it was not until Plaintiffs 

3 These requests clearly seek reports from consultants to Heartland of Charleston. One would thInk 
certainly one would ask the consultants and specifically the nurse consultants for these reports before 
respondIng to discovery and coming to a hearing on a Motion to Compel this very Issue. According to the 
record in this matter this was not done by the Defendants, not when this request was flied by Plaintiff, not 
when this Court initial ordered the production on March 26, 2014, not until Plaintiffs Counsel asked the 
nurse consultant in a deposition. See September 4, 2014 hearing transcript at page 55. 
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Counsel asked the Defendants' current employees about these reports 


that Defense Counsel became aware of these summaries. 


14. 	 Plaintiff provided the depositions of two (2) nurse consultants that 

indicated that these reports were done as a regular part of their job 

responsibilities and were not only provided to facility staff but also to their 

supervisors. These nurse consultants also testified that they were not 

part of the Heartland of Charleston quality assurance committee. 

15. 	 There is no evidence in the record at the time of this Court's ruling to 

support the application of the Peer Review/Quality Assurance privilege to 

the specific documents in Request No. 26. Specifically, based on 

Shroades, the Defendants have failed to put forth any evidence that a 

quality assurance committee existed or that the documents at issue were (~ 
submitted to any such quality assurance committee. 

16. 	 Therefore, the Defendants are Ordered to provide any responsive 

documents to Plaintiff's First Request for Production Nos. 16 and 26, 

Including the Center Visit Summaries identified by the Defendants. 

17. 	 The objections and exceptions of any party aggrieved by this order are 

preserved. 
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WHEREFORE this Court finds and holds that Plaintiff's Motion to Compel 

Compliance with Court's Order on First Interrogatories and Requests for Production to 

Defendants is hereby GRANTED as set out above. Defendants shall make the 

Ordered productions and supplementations within 30 days from the date of the hearing 

of this matter. 
NoJ 

SO ORDERED AND ADJUDGED, this the--,o __d.ay of d~r, 2014. 

Prepared by: 
STAlE OFWEST\1RIllNIA 
GOUHlYOFIWIAWtfA,SS
I.CAlHYS «lA 
AAO mSAl~ 3 
ISA TiUFo 
GI\'l'JI 

James. u S8 # 10350 
Michael ulle ,~r., WVSB # 10150 
97 Elias Whiddon Rd. 
Hattiesburg, MS 39402 
Telephone: 601·261·2220 
Facsimile: 601·261·2481 

Attorneys for Plaintiff 

Copies provided to: 

David E. Rich, Esq. 
J. Jarrod Jordan, Esq 
Anspach, Meeks, Ellenberger, LLP 
517 9th Street, Ste 1000 
Huntington, WV 25701 

AND 

Robert M. Anspach, Esq. 
Anspach, Meeks, Ellenberger, LLP 
517 Ninth Street, Ste. 1000 
Huntington, WV 25701 

Attorneys for Defendants 
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