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. IN THE CIRCUIT COURT OF OIDO COUNTY, WEST VIRGINIA 
:.,: 

HqRIZON VENTURES OF WEST 

VIRGINIA, INC., a West Virginia CIVlL ACTION NO.: 13~C~1960 

c.orporation


;'0 

Plaintiff,. I
j. 

-I\MERICAN BITUMINOUS POWER IPARTNERS, L.P., etal. 

Defendants. I 
ORDER ~J 	 c:'"'1 

"J:. 

,.,' 
Onthe 7th (lay of.March, 2014.. came tl),~Plf:\intifftHorizonVelitutes ofWestVirginia, 

In~.. , by and through 'itscoUJ1sel,CarfN~ Ffimkovitch and Kevin M~Peifrl.ai)d.ca,methe 
;.~( 

Dpfen,danfs, American BituminousPowerPa..rtneiS.L.P.• Pleasli\ntValleyEnergy Company,.a.n4 

~erican Hydro Power PartnerS~ L.P., byand through their counsel. William D •. Wihrioth. The 
, ' 

pa,rties appear pursuantto a. notice ofhearing on the·Phtintitrs R(m.~~d Motion for Sum1JUlF)l 

;~dgment on Count lofPlatniiff'sComplaintSeekin~ Deciaratory Judlimentand on Count lIof 

t~kA.mended Complamt.. 	 . 

The Defcndantsfiled·.a resporisivebriQfto thetnuti9O, and:the'Plaintiffhas'fiied fl reply 

bnef. The Court also h.eard the arg;umen.fsari:d -proff&sQfcounseihiregard to the motion. 

Upon: review ofthe li:i:wand evi.den¥e.; the papers f:!.n(:l p1ea<:li.ngS filed herein,. and the 

~~ents. the Court makes ~e followlngFindings ofFactanq Condusions of Law. 
, . 

PROCEDURAL HISTORY)f.,~ 

.. /
1. This matter arises out ofa dispute regarding rental payments due pursuant to a 

l~ agreementbctweenthe.l>laintlf{. HorizonYenturesof~es.t Vii'giriia, lnc.c-aorizon") and 

Bffendant, American Bitumln(j:ilS P"wer Partne~. L.P, (her~~ "AMB:jT"'). 

(I-~Q 
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2. On June 17,2013, the Plaintiff, Horizon filed the instant case against AMBIT and 

its general partners, PJeasant Valley Energy Company and American Hydro Power Partners, L.P. 

3. The original Complaint 1ll1eged four (4) .counts: J) a request for declaratory 

judgment to detennine the priority and order ofthe payments of renUo Horizon by AMBIT versus 

A~BIT's payment ofother expenses; 2) a claim for damages for breach ofcontract for fallure to 

pay rent under the Lease Agreement;'3)a claim forinjunetive relief requesting that AMBIT tease 

~ing payments to other.expenses subordinate rothe rent payments prior to making rentpaymerits 

to Horizon; and 4)a specific 'performance elaim requesting acCess to records pursuant to the Lease. 

4. On July 30, 20n,AMBIT and its general partners fLledan Answer arid Amended 

Counterclaim in response to the Complaint. 

5 . In the Amended Counterclaim, AMB.ITasserts two (2) counts: 1) a claim for. . t: 

environmental cO'ntaininationand :remediation; and 2) aclairn tor ovel:payment orrent. 

6, On or aboutAugust 14, 2013, Horizon filed a motion for summary jud&'111ent., .' .. '.;':' 

se.¢JQngjudgmcrttonCountJ pOts Complaint, whjch seeks declaratOry judgment T~gardin.g the 
, , 

PD0rity·and order of relit payments to Horizon Versus payment ofother eXp'~mses,and on Count 

ItpfAMBIT's Amended Countert:Irum.in which AMBIT asserts a claim for overpayment of 

rent.; J.' 

7. Onor about Septembet 27, 2013, HorizQn file4 a motiofl,toamend itS Complaint 

to'lidd claims relating to tbe offset oithe renta1payments owed alleged by AMBIT In lis 

Counterclaim (Counts V-VIII), to assert an, additi,ona1 ,claim tegafdingthe location offly ash on 

t11~ LeasedPremises, arid a request in equity for the removal oftheflyasb. (C".ounts X and XI) . 

.,.. 
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8. On October 2, 2013, AMBITfiled its Response to PlainTiffs Motionfor Summary 

Judgment on Count I ofPlaintiff's Complaint Seeking Declaratory Judgment and on Counlll of 

th.e Amended Counterclaim. 

9. Also on Octob~r 2, 2013, Horizon filed Plaintiff's Reply in Support ofMOlion for 

Summary Judgment. 

10. Ort October 4,2013, the Plaintiff's original motion for ~uriUnaryjudgment came 

o~_for hearing pefore the Court The parties appeared by and through their counsel, and the 

Court heard. the arguments and proffers of counsel in regard to the motion. 

11. At the October 4, 2013, hearing the Court announced. its ruiing.finding that the 
,.' 

matters at issue in the Plaintiff's original motion for surtunaryjud~meri.t were questions oflawto 

q~deci.d~ by the Court. ba.e:;ed upon the written contractS between the parties~ but that it was 

pp1dent·tQ~lo'\lV litriited di~cove,ry in reg~rd to the matters at-issuein the motion. As such, the 

CoUrt dj:rectedthe parties to ~gage in ~chdiscovery over a period ofnirtety (90) days from the 

d;i;l~e ofthe hearing. 

12. On Octobe.r 4,2013, the Court also granted Horizon's motion to amend. 

13. Oilpr about October 22,2013, AMBIT answered Horizon's Amended Complaint. 

14 . An Order reflectin~the Court'sruiing at the October 4, 20"13. hearing was sigi'led.' ~ ; . 

by the Court onO~tober 29.. 2013; and entered in the Court file on OctOber 31, 2013. 

1.5.• Based l,lpon th~ Court file· and the representations of c(lunsel, thepariies engaged 

i;IJ ~iscovery as directed in this Co~ri's October 31, 2013, Order, , 
16~ On or about lanuary23, 20l4, Horizonfl'led itsRel1ew~dMo/~Orilor Summary

.I'i.
\ .. 

~1~dgm~nton Count 1 ofPlaintiffs Complaint Seeking Dec/araforyJudgT1J~n(.and (m Countl1·of 

~. : ,...... 
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the Amended Coumerclaim providing additional support to its originaimotion in the form of 

discoyety I"!-'!sponses served by AMBIT as well as additional arguments in support of its motion. 

17. On or about March4. 2014, AMBIT, Pleasant Yalley Energy Company,and 

.AJ:?1erican Hydro Power Partllers, L.P. filed Defendant.~· Response toP/ainliffs Renewed MOlionfor 

Summary JudgmenJ. 

18. On or about March 6, 2014, Horizon filed PlaintifJ'sRep/y Briefin Supporn~f 

R.rnewed Motionfor Summary.JudgmenJon Count! ofPkiintijf's ComplainlS'eeking 

Declaratory Judgment andon Count II ofthe Amende.d. Counterclaim. 

19. Both the original motion for summary judgment and the renewed motion for 

s.~n;unary judgment have been fully briefed by both parties. 

20. Horizon asserts.f:hat summary judgment in its favor on the issue ofliability in 

r~gard to Count 1of its Amended Complaint and Count 11· ot'AMBI1'?.s Amend~Q Counterclaim 

i~, flPpropriate at this·time. 

21. AMBIT continues to assert that suinrilmy judgment on these issues is prematUre 

and that further discovery is necessary . AMBIT also argues that the. Court ml!,.<)t. consider 

~ftrinsic evidence in ruling oil the motion. 

~ ". FINOINGS OF FACT; . .1-.:. 

A. Background: 

I. On or aboutNovember29.1989,,HbrlzonandAMB.IT en~red into an Amended 

and Restated Lease Agreem~t:v{hereby.AMBIT leased frOm Horiznncertain parcels ofreal 

PJ::opert:y located in Marion County', West Virginia (hereinafter ''Leased Premises") for thcpUtpose . ~-'~' . . 

.q,fconstructing; op.crating.ahd maintaining an electric generation plant to be locat.ed on the Leased ........
~ . 

.. ' "."1.' 
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Premises for the generation.and sale of electricity, steam, ash. hot water, and hot air under and 

pursuant to the tenus ofthe Lease Agreement. 

2. The November 29, 1989, Amended and Restated Lease Agreement between Horizon 

and AMBIT was amended by·anAmendment to Amended and Restated Lease dated December 28, 

1989, a Second Amendment to Amended and Restated Lease dated· Janu8lY 1 J, 1990, and a Third 

Amendment to Amended and Restated Lease dated Apnl 1, 1993. The Third Amcndmentto the 

Amended and Restated Lease was nullified by agreementbetween the parties on or about May 28, 

1996. The November 29. 1989, Amended and Restated Lease Agreement, together with the 

Amendment to Ainertdedand RestatedLease dated December 28, 1989.:and Second Amendmenuo 

~ended and Restated Lease c4ltedJanuary 11, 1990, ate hereinafter referred to collectively as the 

"Ltease Agreement." 
I.:. . 

3. The Lease A~mentwas attaChed as an exhibit to the Complaint tIled in this 

~er as wel1 as. the original. lllotion for sunu:naiyjudginent and is a part ofthe record. 

. ~~...,. 4,. The parties have had prior disputes regarding the4ase Agreement ~d'payment
! ':;'f.. 

<!Jlent~ and have previo)Jsly litigated those cases in this Court in both 1994 and 1996, 

5. For the. purp()~es of, theinquiry.into the pending motion;. the resolution ofthe ,prior:',11 

litigation between the p<trties at Circuit Court of Ohio County Civil Action Number 96-C-32 js 

~levant inasmuch as the parties resolved that litigation through a writtenagr.~eIi1ent entitled 
I. ~ ~ 

','Agreement to Resolve Pending Litigation" that affected the rights ofthe parties and th.e 
:'.~ . 

i~t~tpretationoftheLease A~ment. 

6. TheAgr.eelllcnttoResolve~endingLitigatlon WaS attached to the motion and is a 

~ofthe record . 
. i~ ~i 

; ~ . ....}. 
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B. Motion for Summary Judgment as to Count I of the Complaint: 

7. Atissue in Count I of Borizon's Amended CQmplaint 'ls whether and to what 

extent AMBIT's rental obligations to Horizon are subordinated to other payments and expenses 

owe<i by AMBIT. 

8. . Horizon ar~ucs both in its original motion and its renewed motion that t.he rental 

payments owed are subordinate only to "Senior Debt," which Horizon urges is defined as solely 

AMBIT's obligations to its lenders arising out·ofloans utilized to finance·bOnds for ihe 

"'construction of the electric generation plant. 

9. In its responses to both. the original motion and the reneweq motion, AMBIT argues 

that thed~finiiion ofSenjorDebt includes all ofits expenses incw.:red in the operation ortheelectric 

,generation plant. 

]o. AMBIT further arguesthat its payment to Horizon must beperfonncci"inaccorQancc 

'with a Jrust Indenture entered into by AMBIT at the time that th:e ioans forthc bonds and 

'construction were executed. butafter the signing ofthe Lease Agreement 

11. Horizon argues that the Trust Indenture is itrelevantin~smuch asHorizon is not a 

party to the agreement and that th~w.as.no .meetingofthe minds '6eiwcenHorizonand AMBIT}n 

·r.egard totheTrustlnd~ntu~ and th~ priority ofpaym~nts.set fortlf thereiil. 

12. The C6UJffin~that Horizon isnota:partyto theTrustlndenture. 

13. Based ilpon theevidencc in ~e record, including admlssionsof AMBIT cc;mfirming 

the same, the Court finds that th,e onlyagreements between HoriZon and AMBIT are the Lease 

Agr~ment and the Agreement to Resolve Pending Litigation. 

14. The Lease Agreement States: 

All Percentage Rent; any and all interestvyit~ respect to 'Percentage Rent andatl 
Post-Startup Minimum Rent (hereinafter co.llectively called the "Subordinai'ed 

6 
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Rent") is subordinated and subject in right. ofpayment to the prior payment in full 
when due ofall Senior Debt ofTenantiri accordance with the provisions of this 
Section 7A. 

(Lease Agreement at 7A.) 

1;:;. The Leas¢ Agreement defmes SenioxDebt as follows:. 

As used. herein, the term "Senior Debt" shall mean ;al1-irid'ebtedness, obligations, 
and liabilities of Tenant pursuant to all notes. letters· of.creq.it. loan agreements, 
reimbux:sement a:greements and/or guarantees.(coUectiveiy. "Cr~it Agreements;') 
between (i) Tenant or American K1ln. ?-artners, L.P., A Limited Partnership, Jl 
Delaware limited partpersni]>. Which. will own the :Kiln. Facility ("AKP") and (if) 
any ·banks OJ:' other financial institutions. providing a letter·of credit or other·form 
of security or credit enhancement for the taX-exempt bonds being u~ to finance 
a· portion· of the costs of the Initial .Cogeneration Plant .(''Project Bonds\')andlor 
providingotber financing for the Initial C9g'eneration,.Planl. 

.(Lease Agr.eemeI).t ~t 7A(a)~)· 

16. The .LeaSe·Agreement also:prov.ldes and a cap··for the amotlnt.01' Senior Debt 

AMBIT is petriliitedto.obtain.·(Id;} 
J\: '. 

17. SCCtiOll 7A<D ofthe.Lea$e·A~ement$tates: 

Nothing con~ained in'tbis.Section 7A is intended or shall. iIhpair as between 
Tenant, its ctetlitors Oth.CT than the. holders ·ofSCIlior Debt. arid·Landlord, the 
obligationof.Ten8n4 which is.abs61ute.and·unconditionaI~ to.pay to Landlord as. 
~d When the ~ame sJ,i~· become di;le .am;l Pa.ya:ble in.:SccoI$nce·;witbHs ·ten.ns, 
th~ Subordinate4 Rent.subj~to the ri~:o:fh91ders 9fSeniQr D~t.as.berf:jn 
provt4cq,or to .~ff¢tth~relanve ·rig)l~ qf:L$4ior.4 ·@Q;-¢reditOrs ofT~n.ant-otber 
·tha,nthe:,hplders. Qt S~.mo:r 'I)ebt.. 

1&. Thc·.pt\itieS hav.e ·pieviouslY lHigated·tbe·very.:same iSsue. on the priority ofthe 

r~ta1 payments owed by AMBIT to Honzonin CirCuit CoUrj;of Ohio .CQunty Ci:vil Action. 
t.=.. . 

Number 96-C-32. 

19. Civil Action Number 96.,.C-32 W!iS tesolved t>¢tween the:partieS prior t.o triaJ and 

AMBIT and Horj~n .entered into a:~tteil agreement meJliotiali~ the resolution entitled 

Agr~ment·to·Resolve pen'ding·Litigation~ 
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20. The Agreement to Resolve Pending Litigation further defined the priority ofthe 

rental payments due from AMBIT to Horizon. 

21. The relevant portion of the Agreement to Resolve Pending Litigation states as 

follows: 

TenatJ.ta;cknowl~dges and agrees that the payment ofTenant's obligations to 
Horizon under the Lease (hereinafter the "Lease Obligations',) has been 
subotCiiriated under theLease to the paymeritof"Senior Debt," as that term is 
defined in tbeLea.Se, on the tenns and· conditions,.andsuhject to the limitations 
contained ill the·Le~e.Horizon bas not agreed with Tenant (or; Horiz-on asserts, 
with anyotherpers()n €;It entity). to subordinate any payment ofLeaseObJigations 
to any other claims against Tenant, including, without limitation, claims for 
payment of other operating arid maintenance expenses ofTenant or the Plant, 
which are not included in the definition or"Senior Deb.t" under the Lease (such 
other claims against Tenant., including, without limitation,.the payment of other 
operating and maintenance expenses ofTenant 01' the Plant., which arc not 
included·in the.4e~on of''SeniQf D~bt" under theLeasc,being hereina:fter 
referred.~Qas''N()n-SeniQr Project Obligations"); Tenant acknowledges that any 
failure to pay .or perform any oftheNon,;$enior ProjectObligations (hereinafter a 
''Non..;Seruor Project Obligation Default") neither isintenqed to nor does 
constitute an excuSe fornonpaYrneti(or nonperfo.rm(U1~ of, ora d~renseto 
payinent., performance orenforeement ofthe··Lease Obiigations. 

22. AMBIT·also . agreed in ~he. Agreement to Resolve Pending LItigation to waive any 

defenses· to non-payment based uporiitsneed to pay anyobligations other than Senior Debt prior 

to payin& its rent to Horizon. TheAgreementto Resolve Pending Lltigation states:. 

Tenant agrees~tit sltaI1n9t. an~ it sha11inst1V.cti~ 'att(m~e'ys,accou·ntants, 
. \ financial ~\'ison!~in:ves~tbankei"S aIldother professic,ilais representing it; that 

.noneofih~1)l ~hall asser! ~ta'ny.time in any court or·other)egalproceedingthat 
any prospective, threaten¢doractualNori~Serii6r Project ObHgati{)n Default 
constitutes or cffectsan excuse for or adefense·tQ. paymeriforper.foPllatIce oiany 
Lease. Obligations. 

c. Count II ofAMBIT's Amended Co.unterclaim: 

23. In CQuntJI of its Amended CounterclaiipAMBITassertsthat ithas overpaid rent 

to Horizon by virtue ofthefaet that the Usable waste coal on the Leased Premises haS been 

i --. 
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exhausted, and therefore, the Lease provides for a renlal payment of only one percent (1 %) of 

gross revenues. 

24_ Horizon asserts in its motion that the rental payment owed by AMBIT, insofar as 

it concerns the use of waste coal from the Leased Premises or fuel from othersollrces, was 

resoJvedal the conclusion ofCivil Action Number 96-C-32 bythe Agreement to Resolve 

Pending Litigation. 

25. AMBIT argues in its responsive briefs that the relevant inquiry is whether the 

waste coal located on the Leased Premises is usable waste coal for the purposes of fueling the 

power plant. 

26. The Agreement to Resolve Pending Litigation: states as follows: 

Tenant~cknowledges, asa fact, that since the commencement of operations by 
c"
:,-.' the Plant,all Foreign Fuelusedin the operation ofthe Plant has been used for 

Non~Operating Reasons, and further acknowledges, asa fact, that so long as any 
Local Fuelis located at the Demised Premises, anyForeign Fuel being used inthe 
operation of the Plarit is being used for Non-Operating Reasons. As contemplated 
by the Lease~ Local Fuel includes "waste coal material" Cas defined inthe Lease) 
on the DemisedPrerriises, whether.or not pennitted by permits whose issuanCe or 
continuance is subject to actions which arewithihTenant's control and whether or 

1,
-.' 	

not reclaimed,and is not dependent on thcquality of the waste coal material. 

Tenant expects and intends that Horizon will detrimentally rely on this factual 

admission, that such reliance is foreseeable by Tenant and reasomtbIe 011 the part 

ofBorizoD. and that such reliance is evidenced byHorizon's executlonand 

delivery of this Agreement. 


27. There is no provision within the AgieementtoResolvePendingLitigation that 
'): 

hl.dicates that waste_coal located oil the Leased Premises mustbe usable, and 011 the contrary, the 

contract in.dicates that the rent payment shall be two andone~halfpercent (2.5%) sotong as there 

is any waste coaJ on the Lcased Premises, even if that waste coal is unusable for fueling the 

power plant 

:i···.. 

.; 
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28. Horizon has filed an affidavit indicating that large amounts ofwaste coal remain 

on the Leased Premises. 

29. AMBIT has admitted in its responses to discovery 'that there is waste coal present 

on the Leased Premises. 

30. The Agreement to Resolve Pending Litigation states that in the event that there is 

any waste coal material on the Leased Premises,the rental paymentshaH be upon two and one

halfpcrcent.(2.5%)of AMBIT's gross revenues. 

CONCLUSIONS OF LAW 

A. Applicable Law: 

1. Under Rule 56 of the West VirgiruaRules ofcivil Procedure. summal'yjudgment 

i~ proper if there is no genuine issue of material fact andnoinquity is required to clarify the 
;1" . 

application ofthe law. SyL Pt. 3 & 4~Aetna Cas. & Sur. Co. v. Federal Ins. Co., 148 W.va. 160, 

1;3) S.E.2d 770 (1963); Syl. Pt 1, McCormick v.; Ails/CIte lnsurance Co., 202 W.Va.. 535,505 
..... . 

S.E. 2d 454 n998}. 

"Amaterial fuct is one that has the capacit)'to sway the ~)UtCome of the litigation 

tm4e! the aPplicable law." WiJiidriiS v. PrecisionCoil,1nc;.194 W.Ya. ,52, 60, 459S.E.2d 329, 
-: .. ~ . 

337 n. 13 (1995). For amaterialfactto constitute a "genuine issue" urtderRule 5.6 there must be 

enougb evidence in favor of the nonmoving party that a reasonablejUlOYCQuldretum a verdict for 
::. 

the nonmoving party. fa. 

3 . "lithe evidenc.e favoring the p,oj1movingpartyis 'lnerclycolor~ble ...or is not 

. sigr!ificantly probative,''' then thereisn9ge;Iluine i~sue"and summary j:tidgmentisappropriate.
: ;i) . . ". . 

."..' 

. ,,' ~ 
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4. Where the unresolved issues in a case are primarily legal mther factual, summary 

judgment is an appropriate disposition. Payne v. Weston, 195 W.Va. 502,505.466 S.E.2d 16], 

164 (1995). 

5. Summary judgment is not a remedy to be exercised at the circuit court's option; it 

must. be granted when there is no genuine dispute over a material fact. Id. 

6. Under West Virginia law, in construing the terms ofa contract, the Court is 

guided by the cornmon-sense canons of contract interpretation. Payne, 195 W.Va. at. 507, 466 

S.E.2d at 166. 

7. A court must ascertain the rneaningofan agreementas manifested by: its 

language.· Fraternal Order ofPolice. Lodge No. 69 v. City ofFairmont, 196 W.Va. 97, 10 I, 468 

~,E.2d 712, 71"6 (1996).
·.,l· 

8. When the language used in a contract is plain and unambiguous, courts are 

required to apply. not cOJJstrue., the contract. Cabot Oi/.& Gas Corp. v. Huffman, 227 W.Vn.lQ9" 

H7, 705. S.E.2d 806, 814(2010). .:.~~: .... . 

.-; 9 . lninterpreting.awritten iristrument,ilisthe duty ofthecotirt to interpret it as a 

w~wle, takiIlg aridconsideringalUbepatts togeth~r).and giving effect to the intention of the 
;.~ '-:' 

pawes whereverthatls reasonably cl~and free·from doubt~ unless to do so v.ill violate.som,e 
.. .': 

principleoflaw. Syl. Pt. I, Madt(y v. Maddy, 87 WNa 581, 105 S.E. 803 (1921); Syl. Pt. 5, flail 

v. flartley. 146 W.Va. 328~ 119 S.E.2d 759 (1961) . 
. 1.":. 

10. An una,mbiguous writtencontl1lct ~ntered into as the result ofverbal or written 

negotiations \¥ill pe c()n~lusively vresumed tcicontainthe final.agreement ·of the parties to it. and 

sU9h contract rnay rtot be v.aried, tontradicted or explained by extrinsic.evidence. Ca.botOfl&
..... ! 

G~~Corp.) 227 W.Va. aU 18, 705 S.R2d at815 (q:uotingSyI.Pt. 2 Kanawha Banking and Trust 

11 
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C:ompany v. Gilberf, 131 W.Va. 88, 46 S.E.2d 225 (1947»); Syl. Pt. 1, Traverse Corp. v. Latimer, 

157 W.Va 855.205 S.E.2d 133 (1974). 

11. The question of whether a contract is ambiguous is a question of law' for the Court 

tduetennine. Williams, 194 W.Va. at 64-65, 459 S.E.2d at 341-42. TIle fact that the parties do 

not agree to the construction qf a contract standing alone does riot render it ambiguous. Energy 

Dev. Corp. v. Moss, 214 W.Va. 577, 585, 591 S.E.2d 135,143 (2003). 

12. Contract language is only considered ambiguous where an agreement'stcrms are 

inConsistent on their face or where the phraseology can support reasonable differen~s of opinion 

as.to the meanip-g of words empJoyed and obligationsundertaken~. Willia~, 194· W.Va,. at65., 

4~~ S-.E~2d at342 at 11. 23(UA contract is ambiguous when it iii reasonably susceptible to inore 

th~ one meaning in Hghtofthe surrounding circumstances and after applying the established 

niles of construction,") 

13. The West Virginia Supreme Court has defined am,biguity as language "reasonably
'.) : 

S1;l,~FPtiblc oftwo different meanings" or lallguage "ofsuch~oubtful meanin& that reasonable 

rrij94s might be uncertain or disagree as to itsmeaning[.]" Syl. Pt.1, m:part, Shamblin v. 

Nationwide.. Mut. Ins.:Co., 175 W.Va. 337, 332 S.E.2d 639 (1985).
". ., 

14. All c;bntraci:smust be made by a mutUal agreement ora meeting of the minds of 

the paTties involved. Martin v. Ewing, 112 W.Va. 332, 164 S.B. S59(l932)("Ameetihg'ofthe 
" ;. 

m~z.tds of the parties is a sine. qua non ofall contraats.',) 
. ~.~. ,. 

15. lbe Court f'mds that it is obligated undeithe?pplicablelaw toenforcetfte 

a~~~mcnts between the parties aceordingto their plain terms•. and more.specj.fically~thatthe 
. . . 

:CoUrt is .chargedWith enfOi'"9ing the Leas~ Agreement and th.e Agr~.nt~nt to' Resolve Pending 

Litigation according to' their pJain.language. 
:{ 
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B.. 	 HorizoD's Motion for Summary Judgmentas to Count] of the Amended 
Complaint: 

16: The Court finds thatthe Lease Agreement between the parties isenfprceable and 

unambiguous both as a whole and in regard to the definitiqn of Senior Debt. 

17. Because the Lease Agreement is enforceable and unambiguous, the contract 

language must be enforced by the Court under its plain tenn$ and without any reference to 

extrinsic evidence. 

18. The Court finds that uneier the terms ofthe Lease Agreement; AMBIT's 

obligation to pay rent to Horizon is 'subordinate only t6 Senior Debt. 

19. 'The Court finds that the: ~ Agreement unambiguously defines: Senior Debt to 

be-'solely AMBIT's payment obligations to its Iend~sari::;ingoutoftheconstruction of the 

power plant. 

1':. 
20. The Court finds that even if any ambigUity did exist in the Lease Agreement, 

which the Court finds that it does not,anyand.aU.ambiguities in the L~e Agrqement are 

r~~?,lved by the Agreement to Reso1.vePending Litigation. 

21. The Court nndsthat the Agreement to Resolve Pending Liiigation ·is·enforceable 

ana unambiguous. 

22. Bc::caJlsethe AgreementtoResolveP~nc$.ng LItigation isenforceabJe and 

unambiguous, the contract language must be ynfor¢edbythe Court underitsplain ienns and 

wi~out any ref~reO(;:eto extrinsic evidence. 

23 . 	 The Court finds that the Agreement to Resolve Pending Litigationunmnbiguously
.:.... 

states that AMBIT's obligation to payren~ to Horizon is not subordinate to otbe.r operating and 

m~tenance expeI)SCS ofAMBIT. 

",: 
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24. The Court finds that in the Agreement to Resolve Pending Litigation AMBIT 

unambiguously waived its right to assert the very defenses it is attempting to assert in this ease to 

Horizon's claim for non-payment ofrent. 

25. Horizon is not a party to the Tnlst Indenture,and the Court finds that there· ",ras no 

meeting ofthetriinds between Horizon and AMBIT in regard to the Trust Indenture. 

26. The Court finds that Horizon cannot be bOllnd by any of the terms ofthe Trust 

lnd.enture. 

27. Based upon the fore~oing, the Court finds that there is no serious question 

regarding the priority of the rental payments owed by AMBIT to Horlzon. that the renta] 

payments are subordinate solely to AM8rr!spayment obligations to its lenders, and that the 

ren.tal·payments are no! subordinate to any other paytnentobligations AMBITmay have. 
i.~ . .. 

28. The Court is charged with interpreting the contracts according to their plain 

meaning, and is able to do so {it this time in regard to COl,ll1t 1 of Horizon'sAmended Complaint. 

29. fnlight·ofthe foregoingflndings of fact and conc1usion~ oflaw,tQc Court finds 

that Horizon is entitled to summaryjudgmeilt in its favor on Count I of its Amerided Colnplainl, 

wQJ~hseek,s a d~larati.on as to the pri9.rity ofthe rental payments owed ~y AMBIT to Horizon, 
~~~ 	 . 

and'tbatjudgment .sho~ldCberender1!d in its favor, 

c.. ' 	 Motion for Summary.JU:dgliient.rui to Count Do(nefendant's Amended 
Counterclaim: 

. f " 

30. The Court finds that tbeAgreernent to Resolve Pending Litigation.unambiguously 

statcisthat AM~IT's obligfition to pay r~tis not contitlgent onw}letherther~ is usable waste 

coahnateri'al on the Leased Premise~ but rather, whether thereisflnY 'V~ coal ~~e.rialon the 

Leased Premise!;, 
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31. Horizon has filed an affi4avit asserting that waste coal is present on 1he Leased 

.f>remises. 

32, AMBIT has admitted in its di~covery responses that there is waste coal present on 

the Leased Premises. 

33. The Com:t finds that there is no dispute between the parties that there is ·waste coal 

m?-t~rialon the LeaSed Premises. 

34. The Court finds· that to the extent that AMBIT has paid rent to Horizon oftwoand 

0D:e-halfpercen1 (2.50/0) ofi~s gross reveIlues, there has been no overpayment ofTent from 

AMBIT to Horizon. 

35. The Court finds that to the extent that AMBIT has·paid rent oftWoandone-ha:l[ 

pcrgent (2.5%) of its gross revenues, that such payment was incompliance with thc Agreement 

to Resqlve PendingLitig~tion. 

The Court. is charged With interpreting the contracts according to their plain 

meaning, and is able to do so at this time in regard to COW1t.II ofAMBIT's Amended 

37. In light of the foregoing findings of fact and conclusions ofhrw. the Court fmds 

that: HorizOn is entitled to summary j udgmentin its favor on Coupt II ofAMBIT's .Amended 
fli;· 

Co,!:1Ilterc1aiIll, which asserts an overpayment ofrenttoHopzon, and tbatjudgrnentshol.lld.be 
"! ", 

render~din its fewor. 

D. S~ope and Finality .ofth., Courlfs Ruling: 
.. ,', 

38. Based upOn the representations ofthe parties at theheadl1g,the iss\.ie ofthe rent 

owed ·by AMBIT to Horizon is not truly at issu~. Subs~quent to thehea.ring,wc parties ·have 

stipuWed that the principal amoW1t. ofrellt owed by AMBITto Horizonpursuan~lo theLease 
>;:~. 
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Agreement and Agreementto·R.esolve Pending Litigation is $1,163,841.78 through January 

.2014. v,t]th interest accruing as per the terms ofthe Lease Agreementand additional rent accruing 

based upon two and one-half percent (2,5%) ofAMBIT's gross revenues after January 20]4. 

39. This Order does not reach Count 1of AMBIT's Amended Counterclaim, which 

asserts an environmental lhlbility claim against HoriZon. 

40. This Ordetalso does not reach CoWlts X and XI ofHorizon's.Coinplaint. which 

seek damages for AMBIT locating fly ash on. the LeasedP~mises and equitable reliefin the 

form ofthe removal of the fly ash, 

41. Counsel for Horizon advised that Count mof its Complaint was rendered moot 

by
: .this Order, and therefore, nothing further remams to be adjudicated in regard to that claim. 

42. Counsel for Horizon adwsedthat Count IV of its Complaint was rendered moot 

hZ. the discovery produced.by Horu:c.m in this case, and therefore .. nothing furt\ler remains to be 

a<ij'udicated in regard to that clailli. 

43. The GaUlt s~aspontedisInisses withoutpi'ejudice Counts V through VIII Of 

Horizon~sAme:nded Compla4tt inasmuchasthexn.8:tterSat Issue in iliOse'chiims appear to be 

re~91ved by the terms oft);lis Order. .~, ... " 

44. The Colirtfurtherfmds that the iSsueofi4eprlority ofthe rental. payment to 

Horizon.is the crux of the problem between the parties as well as this litigation, and has been an 

o!,going andlor recurring problembetw~thepartles over the course ofth~ir relationship, 
.'.~... 

h~ving bcenlitigat¢d on more than one occaSion. 

45 . fu light ofthe Court's.findill8 that the PI"iori~.ofthe~taI payment is thecriJxof 
.o;\: 

.' . 
the,prohlein betweenthe p~es, the Court further finqs that~re is no just reason for delay. and 

~.:.., . 
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pursuant to Rule 54(b) of the West Virgjnia Rules. of CivU Procedure, this Order shall be 

considered to be a final Order for the pUrposes ofappeal. 

JUDGMENT 

Based upon the foregoing fi.ndfugs and conclusions, it is ORDERED, ADJUDGED,and 

DECREED that Horizon's motiQn for summary judgment as to Count I ofits Amended 

Complaint seeking declaratory judgment as to the priority ofthe rental payments owed by 

AMBIT is GRANTED and the rent owed to Horizqn is subordinate only to AMBIT's payment 

obligations to its lenders and not subordinate to any other payments or obligations AMBIT may 

haye. 

It is further ORDERED, ADJUDGED, and DECREED Horizon's motion for summary 

j1;ldgment as to Count n ofAMBIT's Amended Counterclaim is GRANTED and AMBIT is not 

entitled to any reimbursement or set-offill regard to uny alleged overpaymerit of rent, and that 

the rent paid aneI owed has been incompliance with the contracts ~een the parties. 

It is· further ORDERED, ADJUI)GED, and DECREED that the following matters 

r~~aintobe litigated: 1) Count rofAMBIT's Amended Counterclaim" which asserts a,n 

el}.Y.ironmental liability clailtiagainst Horizon; arid 2) Cpunts X and Xl ()fHorizon's Complaint 

w¥.ch seek damages for locating fly ash on the Leased Premises and equitable relief in the form 

0f.~he removal brthe fly asb. 

It is further ORDE~D, AD.JQDGED, and DECREED 'pursuant to the parties' 

stl.eplation that fforizonisgrantedjudgnieilt a&ainst AMBIT for the rent owed·.in thepiincipal 

WV:?Unt .of$l ,163;841.78 through January 2014. with interest accruing. as pet the terms of the 

Lease Agreement and additional rent accruing based upon two and one-half percent (~.5%) of 
~ ' ..~. . 

AMBIT's gross revenues after January 2014. 
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Itis further ORDERED, ADJUDGED, and DECREED that Counts III and IV of 

liorizon's Amended Complaint are MOOT in light of this Order. 

It is further ORDERED, ADJUDGED, llnd Dll:CREED tbatCounts V, VI. VTl, and 

vm of Horizon's Amended Complaint arc DISMISSED WITHOUT PREJUDICE. 

It is further ORDERED, ADJUDGED, and DECREED that there is no just reason for 

delay and that this Order is a final Order oflhis Court for the purposes ofappeal pursuant to Rule 

·54(b) ofthe West Virginia Rules ofCivil Procedure .. 

It is further ORDERED, ADJUDGED, and DECREED that the objedionS and 

. exceptions of the parties to this Order are hereby preserved. 

Finally, it is ORDERED, ADJUDGED, and DECREEDthatthe Clerk shall forward 

attested copies of this Order to the fol1o~g: 
Carl N. Frankovitch, Esq. 
Kevin M: Pearl, Esq. . 
FRANKOVJTCH, ANETAKIS, 
COLANtON~O lk SIMON 
337 Penco Road 

Weirton, WV 26062 


William D. Wilmoth, Esq. 

Steptoe & Johnson,PLLC 

1233 Main Street., Suite 3000 

P.O. Box 751 

Wheeling. WV 26003 


ENTERED this J-r.:.~ ofMarch. 2014. 

-;;;;-MAR~GHAN' Judge 
Circuit Court ofBrooke C9unty~ West Virgirua 

18 

A copy~ Teste: 
~ 0"5 «8·1+' 

~.~ 




.._._---_ ......' ---------

Prepared by: 

lsi Carl N. Frankovitch 
Carl N. Frankovitch, Esq. 
Kevin M. Pearl. Esq. 
FRANKOVITCH, ANETAKIS. 
COLANTONIO & SIMON 
3:37 Penco Road 
Weirtol1~ WV 26062 
(304) 723-4400 
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