- - weas . e
a— o weew o -
o ~—— o quma o ® -

PR -

LY ~F )
: mmcmcmcomormwmcom.wxs-r A vU
V-g

LIGHTNING ENERGY SERVICES, LLC, . P4y,

FETITIONER, T kit -
Y. .. Chvil Action No. 13-AA-77

Judge Carrie Webster

BOARD OF REVIEW, WORKFORCE
WEST VIRGINIA

RESPONDENT-

This matter is before the Cowt on Petitioner Lightning Encx:v Sexvices, LLC’s
(“Petitioner”) timely appeal of the May 21, 2013 decision of the Board of Review, Workforce:
West Virginia ("Bosrd of Review") with rogard to Aaron Home's (“Claimant") unemployment-
compensation claim.! Based upon the underlying record, as well as the fllings related to this
zppeal, the Court hereby makes the following findings of fict and conclusions of law:

FINDINGS OF FACT
1. Petitoner is an oil-and-gas-field services company with operations:
extending throughout the Marceilus and Utica Shale Basin.
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2. Claimant, who was the Petitioner's Chief Operating Officer (*COO™), ws-
employed by the Petiticner from November 21, 2011, to January 13, 2013, (ALJ FOF{1.)

3.  During the weeksnd. of January 12, 2013, through January 13, 2013,
Claimant cleaned out bis work office snd remaved all of his personsl effects from Petitiones’s
premises. (Deputy Declsion.) | _

4, Clzimant. did nat report to his office for work on Monday, Jancary 14,

2013, and did not return. telephone calls from members of Petitioner’s Board of Directors,.

including Tracy Turnex, the Petitioner’s Chajrman of the Board. (Tr. at 28-30.)
5. Tha fact that Claimant was not at his office that moming was not unusual,

since, as he testified at the hearing in this matter, his job often required him to be out of the.

office, at the shop and in the ﬁeldﬁuhen&mnlcomoofh@sduﬁes, sometimes for days at a

time. (Tr, 15-19)
6. Claimant further testified that he had cleaned out his office and removed

the peysonal effects therefrom becanse he had been informed by various named individuals that
he was going to be fired, and he wished to avoid the embarrassment of cleaning out his office in.

front of co-workers during normal office hours. (Tr. 17-19) _

7. The moming after he cleaned out his office, he nonetheless went to work
at ths shop, (Tr. 15) While working there, he received a call from Petitioner’s Chief Financial
Officer, Micheel Juliuced, asking im to report t the main office: (T, 15) '

' - 8. According to Claimant, upon reporting to the office, Mr. Julivcs and Mr.
Tumer informed him that he was being tesminated for failure to return a phone czll from Mr.
Turner the prcvxous day.

9. At the hearing, Mr. Juliucd testified that during that meeting “it was let

o
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known it was official he Is no longer an employee of Lightening Energy becauss of hig actions.
[ebsence from the office and failure to return telephone calls].” (Tr. 30) Mr. Julluc
characterized this action as “just confirming what [Claimsint] bad already done” in “sbandoning
his job.” (Tr. 32)

10, At that meeting, Claimant was asked to turn in his keys and equipment.

11,  Pettioner paid Claimant wages due to him withia 72 hours. )

12,  Subsequently, the Claimant filed a claim for unemployment-compensation

13.  In flling out the Worforce West Virginla Unemployment Compensation
Divisien Request for Separation Information attendant to that claim, Petitioner informed the
Agency that Claimant had not quit,

, 14.  Instesd, Petitioner informed the Agency that Petitioner had dischargsd
Claimant becsuse “he refused to communicats or answer phoae calls of chairman. [Claimant]
did not show up for work nor contact anyone regarding his absence.” Jd.

15.  Although Claimant had received reprimands regarding his performancs
before, no ¢vidence was presented to indicate that he had been reprimanded for failure to
communicats or to come 0 work.

16.  Notwithstanding Petitioner's own admission that it had discharged
Claimaat, the Deputy concluded that the Claimant voluntarily quit without fault on the part of the
Petitionet. (Deputy Decision,) ‘Thus, the Deputy miled that the Claimant was disqualified fom
receiving. unemployment-corapensation beaefits until he renxmed 10 covered amployment for
thisty days. (Deputy Desision.)
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17.  Upon the Claimant’s appeai of the Deputy’s decision, the Administrative.
Law Judge (“ALT") reversed the Deputy. (ALJ Decision at p. 2.) In doing so, the ALJ found
that the Claimant was discharged, but not for misconduct; and that the Claimant was not
disqualified from receiving unemployment-compensation benefits. (ALJ Decision atp. 2.)-

18.  Contrary to representations it had made on the Request for Separation
Information form, Petitioner maintsined at the ALJ hearing that it had not discharged Claimant; -
that instead he had abendoned his job, as indicated by his cleaning out his office, failing to report:
to his office, and failing to return phone calls.

19.  This was the entire basis For Petitioner’s position that Claimant was not

entitled to unemployment benefits both before the Deputy, and before the ALJ,

20. It was not until the ALJ asked at the close of Petitioner’s case “is these-
anything further you want to tell ma?™ that Petitioner’s CFO, Mr. Juliucei, stated that Claimant
mbemngdmm embezzlement from ths company and that Petitioner had proof thereof.

(Tr. 30-31)
21.  Mr. Juliucel offered to have copies of checks faxed to the ALJ as proof of

Claimant’s alleged embezzlemens, ngmm\:m to accept such checks or any other offer of
wrilten evidencs that had not been submitted 24 hours prior to the hearing in aceordance with the
instructions that Petitioner had beea provided in the hearing notice, (Tr. 30-31)

22,  After Mr. Juliucci had been cross examined, the ALS offered him a chance-
_ t0 offex “anything further on behalf of the company.” _ - -

23,  Although this would bave provided Petitioner an opportumity to question
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Claimant regarding the alleged embezzlement,? or at least to offer some evidence or argument
that such embezzlement had been the cause for his dismissal, Mr. Juliucc simply testified:
regarding sﬁme post-employment separation allegations and re-asserted Petitioner's positicn that
Claimant had “voluntarily left his position.” (Tr. 35)

24.  On March 22, 2013, the ALJ reversed the Deputy®s decision, finding that
“Claimant was d{scharged but not for misconduct. The Claimant is not disqualified.”

25,  Petitioner appesled the ALJ's ruling to the Board of Review, and also
requested that the case bs remanded to the ALJ for an oppartunity to offer evidence reganding:
alleged embezzlemsnt.

26 OnMsay23,2013, the Board of Review affirmed the decision of the ALJ
and denied the request for remand, finding that good cause for remand had not been shown,

27.  Thereafter, on June 21, 2013, the Petitioner timely appealed the Board of
Review’s decision to this Court, In furtherance of its appeal, the Petitioncr has taken the position
that the Board of Review cired 2a follows: (s) in finding that the Claimant was discharged; (b) in
finding that the Petitioner’s decision t0 pay the Claimant within 72 howrs of his separation from
' employment is evidence of a discharge; (c) in impropexty shifting the burden to the Petitioner to
establish that the Claimant was discharged for misconduct; (d) even assuming arguendo that the
Claimant was discharged, in finding that the Petitioner did not prove misconduct (simple or
gross) on the Claimant’s part; (¢) in finding that thore was no evidence of the Claimant having
embezzied from the Petitloner; (f) in denying the Petitioner’s request for remand to. present -
additional evldfnce of the Claimant’s purperted embezzlement from the company; (2) in failing

. gy
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Claimant sffomed. (71, 27) Afier ths ALJ ooted that mere charges of cmbexziemont did not constitute proof
thereaf, Petitioner coased any quesdoning regarding such sllegations amd resumad quesdoning reganding Pedtioacr's
contention that Claimaat had voluntarily left his employment. The ALJ did not, bowever, prohibit Petitioner from:
oy futher cross examisation regarding emberdement.
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to give appropriats weight to the Clatmaat's lack of responsivencss and abandonment of his job;
(h) in finding that the Claimant justifiably ;elied upon credible information that he was going to
be discharged; and (i) in applying both the evidence and the law, insofar aa the Board of Review
fafled to conclude that the Claimant quit without good cause involviag fault on the part of the

LR

Petitioner.

1 This Court’s review of the Board of Review, Workforce West Virginia's
Final Order was enunciated in Syllabus Paint 3 of Adking v. Gatson, 192 W.Va, 561, 453
S.B.2d 395 (1994), a3 follows:

[t]ho findings of fact of the Board of Review of the West Virginia Department of

Employment Security ars entitied to substsutial deference unless a reviewing

court believes the findings are clearly wrong: If the question on review is one-

purely of law, no deference is given and the standard of judicial review by the
coust is de novo: -

b e ax

2. Additionally, the Court observed that, “the findings of fact of the Board of
Review of the West Virginia Department of Employment Security are entitled to substantial
deference unless a reviewing court believes the findings aze clearly wrong.” fd, at 399,

3. The West Virginia Supreme Court holda thae, “{a] reviewing court must ovaluate:
the record of an administrative agency®s proceeding to determine whether there is evidence on:
the record as a whole to support the agency’s decision. The evaluation is conducted pursuant to 1
the administrative body’s findings of fact, regardless of whether the court would have reached &
different conclysion on tho same set of facts.”” Syllsbus Point 1, Walker. v, Fest Virginia Ethies
Com'an, 201 W.Va 108, 492 S.E.2d 167 (1997). “The ‘clearly wrong' and the. ‘arbitrary and.
capriclous® sumdards of review are deferential ones which presume aa agency’s actions are velid

—efarrwe 1 meoon o

Ave sa

VIV S ekl S e W de patan 1@

Pweeis s nermas 4 sl vt

EL/L 4. L6SON N¥373 LIN¥1Y Nd8s: L ELOT % 030

A —————

AR.177



s o e st ama,

as long as the decision is supported by substantial evidence or by a rational basis,” Syl. Pt. 3, In
re Queen, 196 W.Va. 442, 473 S.E2d 483 (1996).

4, The cizimant has the burden to establish that he qualifies for vnemngployment
benefits by, inter alia proving that ha did not “lesve employment voluntarily without goed canse
involving fxult on the part of the employer{.] W.Va Code §21A-6-3(s).

5 The employer bas the burden of proof to show that a claimant i3 disqualified for
unemployment benefits; such as by reason of discharge for misconduct, FHerbert J. Thomas
Memorial Hosp. v. Board of Review of West Virginia Bureau of Employmant Progrems, 218
W.Va. 29, 620 S.E.2d 169 (2005) (holding that the employer has the *burden of persuasion to
demonstrate by & prepondevance of the evidencs thar a claimant’s conduct falls within the.
disqualifying provisions.”).

6 After due and mature consideration of the briefs and the entire record made before:
the ageacy, the Court is of the opinion. that a hearing on this matter is not necessary to render its
decision. The Court finds that the Board of Review, Workforce West Virginia's applicaticn of
law to the facts presented in this case, as indicated i its final decision, is not clearly wrong in
view of the reliable, probative and substantial evidence oa the whole record,

7. Petitioner asserts that the Agency amed in in finding that the Claimant was
discharged. First, Petitioner itself informed the agency that it had, in fact, discharged Claimant
in its answers on the “Information Regarding Separation* form. Petitioner explicitly stated that it

_ hag_discharged Claimant for failurs to-report to the office and failure to conmmunicats with
corporats officer. On that same form Petitioner also explicitly informed the Agency that
Claimaut had not quit. Petitioner”s own CFO testified at the hearing on this matter that Claimant
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had been summened to the main office and informed that he was no longer employed.
Therefore, Petitioner’s protestations to the contrary after the fact are of no avail.

8. It would be amply evident from Petitioner's own representations to the Ageacy
that Claimam did not quit even if he had offered no avidencs at all.. But in fact, he did offer
ample evidence from which the ALY could reasonably find that he had not voluntarily left his 3
employment; (1) Claimant testified that he cleaned his office to avoid embarrassment in !
anticipation of being termmmd. (2) he plausibly explained his sbsence from the main office
thereafter by establishing that his work regularty took him offssits for days at a times (3) he
plausibly explained his failure to return phone calls by noting thae he was often out of cell phone .
coverage when he was working off-site; (4) although he had cleaned out his office, he retained
his company equipment, keys and car until he was instructed to turn them over after management L
informed him he was no longer employed.

9. Further undercutting Petitioner’s position is the fact that it paid him wages due
within??homuitwasthenmiutmﬂynqﬁmd wdowh_atmﬁloyeecwmmimudmhcc
thas at the next regular pay day as. required when an employees voluntarily quit!

Notwithstanding Petitioner’s protestations to the contzary, the fact that Petitioner acted
constatensly with statatory provisions for psyment after discharge rather than the statutery
requirements for payment after an emplayee quit is highly relevant and probative in this matter.

1 At the time Claimant's discharge, W.Va. Code § 21-5-4 provided that:

(b) Whenevar a firm or corporszion discharges an employos, sush person, firm or
muwlpqmoww“mhfdlwmmwm, e

(5) Whenever an exipioyee quits or resigns, the persan, firm or corporstion shall
umﬂmw@mmmmcm-mm.dmwz
rogular pay channels or by mail {f requenied by the employss, except that if the
employce gives as lcast one pay period’s aotice of intention to quit ths perscs, it
or corporatian shall pry ail wages carned by the crpicyes st the time of quiting.
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10.  Againgt alt of this evidence that Claimant was discharged, all that Petivioner
offered to the contrary was Mr. Juljucci's assertion that, when Petitioner's agents told Claimant
ha was no longer employed, they were merely confirming the action Claimant had already taken
in cleaning out his desk, not reporting to the office and failing to return phone calls. Given the
foregoing evidence in Claimant’s favor, the Court finds that the ALJ did not err i finding that
the preponderance of the evidence lay with Claimaat.

11. Inexplicably, Plaintiff next alleges that the Ageucy etred by improperly shifting:
the burden to the Petitioner 1o establish that the Claimant was discharged for raisconduct. As
discussed above; it is wel] established that proof of disqualification fills squarely on employers.
Thomas Memorial Hosp. v. Board of Review of West Virginia Bureas of Emplaymmt Programs,
218 W.Va. 29, 620 S.E.2d 169. Therefore, this assignment of error is without merit.

12.  All of Petitioner’s assignments of ercor in his Petition for Appeal (o the Board of

Review were based on the AL’y finding that Claimant had not voluntarily abaadoned his job.
Throughout the document, Petitioner unwaveringly clung to ° the position that Claimant
abandoned his job, and was not discharged at all, let alone for embezziement.

13.  In facy, Petitioner explicitly stated that the ALJ erred n concluding that Claimant
had been discharged for embezzlement. Petitioner continved to insist that it did not dischargs
Claimant for embezzlement, explaining that at the time of separation from employment it did not
know of such conduct. Although Petitioner suspected ambezzlement, it went to great pains in its
Petition for Appeal to the Board of Raview to explain once again that embezzlement played no
role in Claimzant’s separation, and that instead, Claimeant had simply abandoned Ms employment

l14.  Pemplexingly, Petitionesr then moved the Board of Review 10 remand the case to
the ALJ for an opportunity to offer further evidence on the ground for which it did oot
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discharge Claimant, and aow claims that the Board erred in denying it this opporhmity. This
assignment is without merit.

15.  First, Petitioner utterly failed to meet the standard for remand, As the Boord of
Review clexly informed Petitioner, in onder for 2 case io be remanded for preseatation of
sdditional evidenoe, the a petitioner must show, inter alia “the importance of such evidence to
the igsues in the case and the reasons for failure to offer the evidence prior o the hearing before:
the Administrative Law Judge.” (R.3) In his Requast for Remand, Petitioner failed to show any
rezson whatsoever for his failure to offer evidence of embezzlement.

16. | Instesd, Petitioper simply noted that the ALJ bad prohibited it from offering
documentary evidence at the hearing because of its faflure to timely offer such evidence at least
24 hours before the hearing in sccordance with the rules. Nefther at the hearing nor in its Request
for Remand did Petitioner ever offer good. cause for its failure to present such evidencs in a
timely fashion. Therefore, the Board did not err in denying the Request.

17.  Petitioner also complained that the ALY denied it the opportumity to “examine the

Claimant and offer testimony regarding the Claimant’s embezzlement from the company. (R. 7,
p-3) This is also erroneous. As discussed above, Peﬁﬂmh&devuyoppomnitytq question
Claimant on the subject. When Petitioner stated that Claimant had been charged with
embezzlement, the ALJ simply noted that charges alone were not proof. He did not prohibit
Petitioner from questioning Claimant er offering its own testimony regarding embezzlement,
Therefore, this claim {s without merit.. _ . i - I

18.  Moreover, even if Petitioner had shown good cause as to why it had failed to offer
embezziement evidence before the ALJ, the Board's denjal would still have been proper, as no
such evidenco would have had any relevancs whatsoever to the proceedinga,
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19.  Under W.Va. Code §21A-6-3, an employes is disqualified fom unemployment
benefits {f the employer proves by a preponderance of the evidenco that it discharged the
employes for misconduct,

20, Petitioner has adamantly and stezdfhstly maintained that it did aot dischargs
Claimant at all. The fact that it msy have found evidence of misconduct after employment
separation is of no moment. The statute does not disqualify an employee for committing.
misconduct. It disqualifies an employee from employment benefits if he was discharged for
misconduct.

2l.  For the foregoing reasons, therefore, the Court finds that each of Petitioner's

assigaments of error is without merit. }
ORDER

Accopdingly, the Court does hereby ORDER the decision of the Board of Review,
Waorkforce West Virginia entered May 21, 2013 AFFIRMED, finding that the claimant i3 not
disqualified from receiving unemployment compensation benefits and denying Petitioner's
request for remand for presentation of further evidence. Therefors, this matter i3 hereby
DISMISSED and STRICKEN from the open docket of the Court. Additionally, this Cowt i
DIRECTS the Circuit Clerk to distribute certified copies of this order to the following:

The Circuit Clerk is DIRECTED to mail a certified copy of this Order to:

Matthew Hansberty, Esq. Greg Schillace, Esq.
400 White Oaks Bivd. PO Box 1526 y , .
- ~ Bridgeport, WV 26330 Clarksburg, WV 26302 '
Joseph Leonoro, Esq.
707 Virginia St., 8* Floor . : N
Chasteston, WV 25301 }
Enteyed this 5® day of Novembar, 2013.
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Carric Webster, Judge
Thitteenth Judicial Clreuit
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