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IN THE CIRCUIT COURT OF GILMER COUNTYt WEST V1RGIN,!JA. :'. , ,"I 

lUD JUL f6 PH 3: 53 
IN BE: The Marrrage of Douglas SJlane Morris, Petitionet, and KJmberlty A. M?f.A:~£N El.KIN 
Respondent. CII~c.urr CLERK 

. GILMER COUNTy. WV :: l 

Case No. 12-D-08 
Chief Judge, Richard A. Facemire 

ORDER 

This matter is before the COUlt upon the Petitioner6$ Petition for Appeal filed on March 20,t 

2013, and the Respondent's Counrel'·Petitionfor Appeal filed on or abo':!tMaroh27, 2013. On 

May 28, 2013, Anita HIll'old AshleYI counsel fo:dhe Petitioner, and James Wilson Douglas, 

counsel for the Respondent, appeared for a hearing on the Petitione,," s Petition fOl' Appeal and 

the Respondent's Counter-Petition for Appeal. The Court, upon fulther review ofthe facts ofthe 

case, a~d pe1tinent la.w ORDERS that the Final DIvorce Decree entoted on Februaty 21, 2013~ is 

REVERSED1 insofar as it sets aside the Post-Nuptial Agreement executed by the parties on 

Februal')' 1t 20091 and makes ruUngs contrary to the provisions ofthat agreement. The Court 

makes the following findings offacts and conclusions oflaw: 

1. 	 The Petitioner, Douglas Shane MOni8~ and the Respondent, Kimberley A. Mortis. were 


Inartied to each other on June 30, 1992~ jnWytheville, VA. 


2. 	 The parties signed an "Agt'eement Respecting Marital lUghts.. (Post-Nuptial Agreement) 


onPebruary 11,2009. This Post-Nuptial Agreement prOVided that should the parties 


become separated or divorced, the Respondent shall have the option ofremaining in the 


l'esidence located 8t  West Vil'ginia~ rent free. 

Additionally, the Petitionel would assume the mortgage payments on said residence. If 

the pat1ies desired to sell the residenoe, the amount from the sale would go to pay the 

mortga.ge~ with any excess funds being given to the Respondent. The Post-Nuptial 
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Agreement also provided the Respondent with a monthly payment of five thousand 

donal'S ($$,000.00) fi'om the Petitioner for fifteen (15) years fi'om either the date of the 

~ivorce decree, or the fust day the Respondent rcmall'ied or cohabitAted with another 

man. 

3. 	 The Respondent. Kimberley A Morris. had legal counsel.. Mr. Timothy Butcher. to 

review the agreement and advise her. Despite Mr. Butchers advice that she not execute 

the agreement. the Respondent freely and voluntarily entered into this agreement 

4. 	 The pal.~ies last lived and cohabitated together as ~u8band and wife in Gilmer County, 

WV, an 01 about January 7, 2012. 

5. 	 This divorce actibn was initiated on Febru31y 23.2012. The Petitioner and the 

Respondent in their divol'ce pleadings llllege ilTeconcilable differences. The pames are 

entitled to a divorce on the statutory ground of ineeoncilable differences as sat f01th in 

W, Va. Code Section 48-5-201. 

6. 	 On or about July 11) 2012J the Family Court upheld the Post-Nuptial Agreement as valid 

after eyidentiaJ.y heatings on the matter. The F~ilyCourt also issued a Temporary 

Order requiting the Petitioner to pay spollsal support to the Respondent as well as make 

mOl1gage payments on their house. 

7. 	 On December 26. 2012. the Family Court set-aside and voided the Post-Nuptial 

Agreement~ which it had previously upheld. The Family COU11 did such. by concluding 

the Ac~umulated Adjustment Account (Retained Earnings) ofFlying "W" Plastics was a 

marital asset and furthel" stating the Post-NupHal Agreement "wollid not achieve an 

equitable distribution oithe parties' propertyU under W. Va. Code Section 48-7-101. The 
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Family COU1't also s¢t aside the Tetnpol'axy Order requiring the P.etitioner to pay spousal 

SUppolt and make the mOltgage payments on their house. 

S. 	 The Final Divorce Decree, entered on February 19,2013, awarded the Respondent a one

half (1/2) interest in the .Retained Earnings Account ofFlying "W" Plastics that is 

attributable to the Petitioner as of January 7, 2012. as well as requiling the Petitionel' to 

fOlthwith transfer one--half (112) ofall of his intel'ests in Flying "W'. Plastics to the 

Res.p0ndent as a lump sum spousal sUP'port, 

9. 	 The Petitioner filed aPetition for Appeal on Maroh 20, 2013~ asserting: 

A. 	 The Post.Nuptial Agt'eement should be upheld, and 

:e. 	 The Retained Earnings should not be counted as marital Pl·Opet·ty nor should aD 

interest in the Retained Earnings be assigned to the Respondent. 

10. The Responde.n.t ftIed a Counter-Petition for Appeal Oll or about March 27, 2013. 

asserting she should have been awarded alimony in addition to the Family COU1't'S Final 

Divol'ce Decree, 

. 11, "The validity ofa prenuptial agreement is dependent upon its valid procurement! which 

requires its having been executed voluntarily. with knowledge ofits content and legal 

effect, under circumstances free of fraud, duress, 01' misrepresentation; however, although 

advice ofindependent counsel at the time parties enter lnto a pl'enuptial agre~ment helps 

demonstrate that there has been no fi'aud, ~ulesB or misrepl'esen.tatioll, and that the 

agreement was entel'ed into knowledgeably and voluntarily, such independont advi~e of 

counsel is not a prerequisite to enforceability when the temu ofthe agreement are 

understandable Co a reasonably intelligent adult and both parties have had the opportunity 
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to consult with independent counsel." Gant v. Ganr, 174 W, Va. 740~ Syl. Pt. 2 C'N. Va. 

19f15) quoted in Ware v. Wtlte l 224 W. Va, 599 as Syl. Pt. 2 eN. Va. 2009), 

12. c'For the presumption ofvalidity to apply to a prenuptial agreement, both patties to that 

agreement must be represented by independent cOUnsel. MOl-eover. where one party to a 

prenuptial agreement is l'opresented by cOUnsel while the other is not. the burden of 

establishing the validity of that agreement is on the party seeking its enforcementII Ware 

1'. Wore, 224 W.Va. 599, SyI. Pt 5 (W. Va. 2009). 

13. The Court finds that while the Post-N\Jptial Agreement is not a prenuptial agl'eement, it is 

governed by the same rules and laws as that which applyto a prenuptial agl"eement 

14. The Court:finds tbatthe Respondent, Kimbodey A. Monis,was represented by counsel, 

Timothy Bu.tcheJ.-, w~tb regard to tho Post"Nuptia.l Agl:eement. The Family Court heard 

testimony that Mr, Butcher helped to negotiate the terms in the Post-Nuptial Agreement. 

which Were favorable to the Respondent In addition, .~fr. Butcher advised the 

Respondent not to sign the Post-NUptial Agreement. The Respondent disregarded her 

attomey~s advice and signed thtiPost-Nuptial Agreement after havlnlfher counsel advise 

her against doing that Vel:Y act. 

15. The Respondent, Kimberley A. Morris, claims the Petitioner, Douglas Shane Mol'l'is, 

used her desire to have a house built in order to force her to sign the Post~Nuptial 

Agl'eement. However, the Respondent was represented by counsel who negotiated on her 

behalf, The CoUl't tinds the Respondent's desire to have a house built, in order to leave 

the residence shared by her family. does not constitute fraud, dUress, or misrepresentation 

on the part of the panies, 
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16. The Respondent also alleges that th~ Petitioner was untluthful in filling out his "Assets, 

Liabilities, Net Wol1h~ Expectancies & Income As ofJanuary 31, 2009" sheet for the 

Post-Nuptial Agreement. The R.espondent points to the fact that the Petitioner received a 

payout in Retained Earnings from Flying "Wn Plastics, whichwas not listed On th~ sheot, 

The Respondent alleges this constitutes fraud oJ'misrepresentation in the fonnation ofthe 

Post-Nuptial Agreement and the agreement should therefore be null and void. 

17. The Coul1 finds that the Petitionel' holds a fifty percent (50%) interest in Flying "W" 

Plastios and that his siste1' owns the other fifty percent (50%) interest. As such~ the 

Petitionel' is unable to control the disn'ibution ofRetained Eamings. Therefore, the 

Petitioner would have no prior k:nowledg~ of a possible disttibution~ or the amount of 

such distribution~ from the Retained Earnings. In this instance the Petitioner does not 

have the ability to control when retained ellmings will be paid to the shareholdexs nor the 

amount to be paid. 

111. the Coint fUlther finds that there was no n'8ud. duress, 01' misrepresentati.on in the pll;rties 

reaching the Post-Nuptial Agreement. Likewise, the Family COUlt did not find any fi.-aud, 

duress. 01' misl'epresentation among the parties in :reaching th., Posc.Nuptial Agreement, 

19. The COUltJ therefore, concludes that the Post-Nuptial Agreement is a valid document. As 

such, the Post..Nuptial AgJ:eement shall be upheld. In the Post-Nuptial Agreement the 

Respondent waived and·released any claim 01' right she may have had in Flying c'W" 

Plastics as a l'csult oibeing mar:cied to the Petitioner~ Douglas Shane Morris, The 

Respondent also waived and released any claim or right she may have had in the interest 

or assets ofFlying "WI) Plastics. 
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20. The Court finds that the issue ofwhether O}.' not Retained Eal'Itings axe malital property is 

an issue offtrst impression in the State of West Virginia, As such, the Court looks to 

other jutlsdictions for guidance. 

21. In ID.P. v. F.J.H.~ the Delawan~ court found retained erunings could be mm:ltal pl'operty 

ifcertain factors were met. the most critical being whether or not the 8pOUS~ had the 

powor to control the distribution ofthe l'etained earnings. Ramon v. Ramon, 963 A.2d 

128.134 (Del. 2008) citingJ.D.P. 1'. F.JR> 399 A.2d 207, 210·211 (Del. 1979). 

22. InRamon lI. Ramon. the Delaware Supreme Court found that the Husband did have a one 

hundred percent' (100%) intet'est in the companies in questionl and that he was in control 

ofwhen retained earnings would be distributed, Ill. at 130. Because of this critical factOJ:, 

the Delaware Supreme Court found that Retained Earnings were rightly considered part 

of madtal property to be divided during the divorce.ld at 134. 

23. In the case ofIn re the Marriage o/DavidM. Casten andSusanne Roesch Caslen~ the 

Iowa Cow.t ofAppeals used the same "critical factol)~ as did the Delaware Supreme 

CO\lr~ in determining whether 01' not Retained Barnings should be considered ma.rital 

property to be divided in a divorce. 819 N.W,2d 426.2012 WL 1860358 (Iowa. App,). 

Here, the COUlt found that the husband was a minority shat'eholder, without the ability to 

control the distribution ofRetained Eal'Dings. and thel·efore.l Retained Eamings were not 

marital property. ld. 

24. In the case before this Court> the Petitioner is noi a majority shal'choldel' in Flying "W" 

Plastics. He owns a fifty percent (50%) interest in the company ~ his sister holding 

the otlier fifty percent (50%) in.terest in said company. 
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25. The COUlt finds that the Petitioner jg unable fO control the distribution oithe Retained 

Earnings in Flying C'WJ) Plastics. Therefore, the Retalned Eamings in Flyjng "W" 

Plastics shall not be considered marital property,' 

26. The. Court finds that the Family Court's linding that :Retained Earnings were a mal'ital 

asset was clearly elToneous. & such~ tho Family Coun abused its discretion by setting 

.aside and voiding the Post-Nuptial Agreement on D~embel' 26, 2012. 

27, The Com"t concludes that the Post-Nuptial Agreement on December 26, 2012) shall be 

upheld and applied to the parties in regard to distribution ofassets. 

28. The Court finds that, as the Post-Nuptial Agreement is upheld, there is no need to address 

the issUe ofwhether or not Retained Earnings ate marital property in this case. as the 

Responden~ signed away any potential rights or claims she may have hadto the Flying 

''W' Plastics in the Post-Nuptial Agreement. 

Therefol'C. it is hereby ORDERED. ADJUDGED, and DECREED: 

1. 	 The Respondent's CounteIRPetition for Ap'peal shall be DENIED. 

2. 	 The Petitioner's Petition for Appeal shall bc.GR.t\.NTIID, with the Post-Nuptial 

Agreemf.'nt being upheld and the final Dlvol"ce Decree entered on February 21.2013. is 

hereby ORDERED reversed insofar as it gave the Respondent one half (112) the 

Petitioner's stock in Flying "w" Plastics and one half(1/2) thePetitionOI's Rotained 

Earnings in said company. 

3. 	 It is :ful.1her ORDERED by this Court that the Post-Nuptial Agreement be remstated and 

followed in l'egards to distribution of the assets among the parties. 

4.• Th~ Court shall note and pteservo all patties' objections and exce.ptions to the Court's 

rulings. 
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S. 	 The Clerk ofthis Court shaH provide copies ofthis Order to Anita Harold Ashley. 

counsel for the Petitioner, Douglas Shane Monis, to James Wilson Douglas, counsel for 

the Respondent. Kimberly A. Morris, and to Family CaurtJudgeLany S. Whited. 

It is accordingly so ORDERED. 
. ~pj 

ENTERED 'this the LJ :..-- day ofJuly, 2013. 
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