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.IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIF/GIMb E D 
Tom Douglas, Individually and 
on behalf of the Estate 2111 OCT 20 PH 3: 05 
of Dorothy Douglas KU1~Y s. &:AlJl£(lif to

4"(n~~ BGlJJ.ijy C'/ft£U1l eotmr 
vs. CAUSE NO.1 O-C-952 

Manor Care, Inc.; HCR Manor Care 
Services, Inc.; Health Care and 
Retirement Corporation of America, 
LLC; Heartland Employment Services, 
LLC; John Does 1 Through 10; and 
Unidentified Entities 1 Through 10 
(as to Heartland of Charleston) DEFENDANTS 

. JUDGMENT ORDER 

On Tuesday, July 26, 2011, came the Plaintiff, Tom Douglas, Individually and on 

behalf of the Estate of Dorothy Douglas, by counsel Amy J. Quezon and A. Lance Reins 

of McHugh Fuller Law Group, PLLC, and came the Defendants, Manor Care, Inc.; HCR 

Manor Care Services, Inc.; Health Care and Retirement Corporation of America, LLC; 

and Heartland Employment Services, LLC, by counsel, Charles F. Johns and Paul 

Konstanty of Steptoe & Johnson, PLLC, for a jury trial before this Court. 

After voir dire and introductory instructions, a six person jury and two alternates 

of qualified residents of Kanawha County were seated to hear the evidence. Plaintiff 

presented testimony and evidence from Tara Bowles; Regina Abbott; Beverly Crawford; 

Patricia Langston; Robin Thompson (via video); Anthony Park, M.D.; David Parker (via 

video); Katherine Hoops (via video); Devin Revels; Holly Brown; Scott Mitchell, M.D.; 

Gary Geise (via video); Loren Lipson, M.D.; Linda White (via video); Mark Wilson; and 

Tom Douglas, before resting on Tuesday, August 2, 2011. At the close of Plaintiff's 

case, Defendants moved for judgment as a matter of law, as more fully reflected by the 

record. Defendants' motion was denied after a full hearing. Defendants presented 



testimony afJ.d evidence from Kim Smith; Sara Jones; Theresa Vogelpohl; David 

Goldberg, M.D.; and Leroy Booth, before resting their case on Thursday, August 4, 

2011. 

The Court charged the jury and counsel presented closing arguments on Friday, 

August 5, 2011, with only one objection. The jury was pres~nted a verdict form to which 

the Defendants provided only a general objection. Defendants did not request any 

additional special interrogatories. The jury retired to deliberate, and following 

deliberations, announced that they had agreed upon a verdict, which was returned as 

follows: 

We, the jury, return the following verdict: 

1. Do you find that Plaintiff proved by a preponderance of the 

evidence that there were violations or deprivations of the West Virginia 

NUr!!ing Home Act on the part of the Defendants that substantially 

contributed to ,injury to Dorothy Douglas? Yes 

2. What are the amount of damages as a result of the 

Defendants' violations or deprivations of the West Virginia Nursing Home 

Act? $1,500,000.00 

3. Do you find that Plaintiff proved by a preponderance of the 

evidence that there was negligence on the part of the Defendants that 

substantially contributed to the death of Dorothy Douglas? Yes 

4. What percent~ge of the Defendants' conduct that caused the 

death or Dorothy Douglas was medical negligence as compared to non

medical negligence (the total of these two should equal 100%) 

Ordinary Negligence 80%; Medical Negligen~e 20% 
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5. What amount of compensatory damages do you find 

Defendants must pay to Dorothy Douglas' children, Tom Douglas and 

Carolyn A. Douglas Hoy, for their sorrow, mental anguish, and solace 

which may include society, companionship, and comfort, individually? 

Tom Douglas and Carolyn A. Douglas Hoy $5,000,000.00 

6. Do you find that Plaintiff proved, by a preponderance of the 

evidence, that there were breaches of their fiduciary duty on the part of the 

Defendants that caused harm to Dorothy Douglas? Yes 

7. What amount of compensatory damages do you find 

Defendants must pay to the Estate of Dorothy Douglas for their breach? 

$5,000,000.00 

8. Under the circumstances of this case, state whether you find 

by the preponderance of the evidence that punitive damages "are warranted 

against the Defendants: Yes 

9. What is the total amount of punitive damages which you find 

by the preponderance of the evidence should be assessed against the 

Defendants? $80,000,000.00 

The Verdict Form was signed by the foreperson and is attached hereto as Exhibit 

A. At the request of the Defendants, the Court polled the jury and found that all six (6) 

jurors were in favor of the verdict, and further, the Court found the verdict to be valid 

and proper and accepted the same as the verdict of the jury as to actual and punitive 

damages. No special damages having been awarded or at issue, the Court determines 

that no pre-judgment interest has accrued. 
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The Court takes judjcial notice that "the maximum amount recoverable as. .. 

compensatory damages for noneconomic loss" in a "medical professional liability action 

brought against a health care provider" in cases of wrongful death is $500,000.00. W. 

Va. Code § 55-7B-8 (Supp. 2011). According to W. Va. Code § 55-7B-8(c), on the first 

of January, 2004, and in each year thereafter, the limitation for compensatory damages 

set forth above ·shall increase to account for inflation by an amount equal to the 

consumer price index published by the United States deparbnent of labor, up to fifty 

percent of the amounts specified in SUbsections (b) and (c) as a limitation of 

compensatory noneconomic damages." [d. The Court determines the maximum 

amount recoverable for 2011 under this code section is $594.615.22. 

"Medical professional liability" means any liability for damages resulting from the 

death or injury of a person for any tort or breach of contract based on health care 

services rendered, or which should have been rendered, by a health care provider or 

health care facility to a patient. W, Va. Code § 55-7B-2(i) (Supp. 2011). The jury 

awarded $5,000,000.00 in noneconomic damages and apportioned twenty percent 

(20%) of the same to medical negligence. Only $1 million of the jury award (20% of $5 

million) is subject to the Medical Professional Liability Act nonecolJomic cap. The Court 

orders a remittitur of the jury award of $1 million attributed to medical negligence to 

$594,615.22 bringing the final award of noneconomic damages under paragraph 5 of 

the verdict form to $4,594,615.22. The objections and exceptions of both parties to the 

Court's application of the Medical Professional Liability Act are noted and preserved. 

Accordingly, it is therefore ORDERED that JUDGMENT be entered against 

Defendants Manor Care, Inc.; HCR Manor Care Services, Inc.; Health Care and 

Retirement Corporation of America. LLC; and Heartland Employment Services, LLC in 
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.the amount of $9.1,094,615.22 in favor of Plaintiff, Tom DC?ugJas, .I~?ividually and on 

behalf of the Estate of Dorothy ~ouglas. Post-judgment interest will accrue on the 

judgment at the legal rate. of seven percent (7%), from- the date of entry of this 

Judgment Order until the judgment is satisfied in full. The Court reserves on allowable 

costs. The Clerk is directed to forward an attested copy of this Judgment Order to all 

counsel of record. . 4 
so ORDERED, ADJUDGED AND DECREED thi~rlt:) day O~. 

20.11. 


Honorable 
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NO. 828 P. 2--APR. 11. 201r 8:54A~CIRCUIT CLERK 

IN TIlE CIRCUIT COURT OF KANAWHA COUNTY, WES; .Jt. 1:
1z .;;-~rj -Jli 

TOMDQUGLAS,individuallyand 'Of; 4r.)l~ 10 "'. ~~ ){ 
onbehal:fofthe ESTA'IE ofDOROTHY DOUGLAS, If,tvi~r;i'fs. 1" ... ("'if 3~ IS j 

If", cou...o.l.,): '. " I 

Pla:ixrtift;. 'ljry cific;~/?,:.r 
'" cOURT 

vs. Civil Action No. 10-C-952 

Manor Care. Inc., et aI., 

Defendants. , 
ORDER DENYING DEFENDANTS' MOTION :rORJUDGMENT AS A MATTER OF 

LAW, OR IN THE ALTERNATIVE FOR NEW TRIAL, ORIN THE FURTHER 1 
i\LTERNATIYE FOR REMJITITUR ' , 

J 

Came this the 28t11 day of June, 2012. Defendants. MANOR CARE, INC'J :a¢R 
MANOR CARE SERVICES, mc., HEALTH CARE AND RETIREMENT CORPORATIq>N 
OF AMERICA. LLC and HEARTLAND EMPLOYMENT SERVICES, LLC (collectively 
refeIred 1:0 herein as the "Manor Care Defendants") CD Defendants· Motion For Judgment MA 
Matter Of Law, Or In The A.ltemative F.or New Trial, Or In '!'he Further Alternative Rar 
Remittitur filed pursuant to Rules SO(b), S9(a) and (S9(e) of the west Virginia Rules of ciW 
Procedure. PlaiDtift'; TOM DOUGLAS. individually and on behalf of the ESTATE lof 
DOROTHY DOUGLAS, appeared by ~UllSeL Ha.viug provided sufficient time and oPPOrtunfty
for the parties to pel'fect the record and brief the post-trial motions, the parties agree the iss-qes 
prese1lted are ripe for consideration. I 

j, 
The Manor Care Defendants' Motion sets forth thirty-six (36) separate paragraphs 

professing error during the underlying trial and/or requesting post-trial relief from the jUry 
verdict. The supporting Memorandum ofLaw outlines the legal issues into nine (9) broluI 
heacfings. The Court will attempt to synthesize the legal issues by addressing the relief expreshy 
sought by the Defendants. . I 

I 

L The Application ofthe i\lIPLA. 1 

The Manor Care Defendants renew' several of their arguments related to the applicaticlm 
of the West VIrgiDia MEDICAL PROFESSIONAL LIABILITY Aer. W. Va. Code § SS-7B-8(b) [2003] 
(Supp. 2011) ("MPIAj to the facts oftllis case and the jury verdict See Defendants' Motionat 
W1-3, 5; Memo. at pp. 7-20. The Court will address each issue raised by the Defendant. I 

I 
I 

I 

1 The application ofthe MPLA was addressed pro-trial in Defendants' Morton/or Partial Su7runary JruIgmtPIt U~ 
the Plaintiff'6 Non-Medical Malpractice Claims (filed on July 1,2011 and argued during the pre-trial proceedings pf 
JUly 19, 2011); duti:o.g the cbarge con:fereooe on fommlation ofjury mstruc;tiODS (Trial Day #9 - Thm.script dated 
A.ugu.st 2, 2011); and before the entry af the judgment order (See HeariDg Regarding Proposed Judgment Order of 
October 18.2011). j 

I 
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The Court finds 1har, because the I>emuhmts allowed • - care ~Jbe 
comfugled 'With the other Defe.o.dants that do not qualify under the :MPLA as to the ...on 

of compensa.toJ:y liability and amount of damages, this issue is waived.:Z Having failed to ~ert 

comparative contribution or a request for an allocation of fault on the jlllY award Ifor 

eompensat0IY damages amongst the Defendants, the jury attributed 20% of the $5 million]my 

award (or ~ dea.th to "medical negligence." See Charge Conference, Transcript, Da~ 9, 

pp. 195-332; Sitzes 'V. A.nchor Motor Freight, Inc., 169 W.Va. 698, 713 (1982). The reraainjing 

portion was attributed to "ordimuy negligence." Thus. the Court determined that omy 200.10 oftthe 

wrongfbl death damages was subject to the MPLA cap on noneconomic damages and ent.erekI a 

statutory remittitllr accotd.iD.gly. See Judgment Order entered October 20~ 2011 at p. 4. 
 I 

Notwithstanding the reasonmg set forth. above regarding the Defemd8Ilts' failurel to 

separate out entities that were not covered under the MPLA from an entity that was, the c<iurt 

will address the merits ofeach of the issues raised by the Defendants re1a.ted to the application ·of 

~~~ i 


I 
! 

A. 	 Several Defendants do not Qualify for the Protection Sought by the MPLAj 
i 

The Court finds that Manor Care. Inc., HCR Manor Care Services. Inc. and Hea:rthind 
Employment Services. LLC do not qualify for the protections outlined in the MPLA. The eolnt 
recognizes there are statIltozy triggers within the MPLA which have to be met before one ~an 
avail themselves of its protections. Essentially one must qualify as a "'health care pro~ 
pursuant to WV Code § 5S-7B-3.3 The Court finds. that Health Care and Retirement Corpora~n 
of America, LLC was the only Defendant licensed by the State of West Vngioia to ope$e

! 

:z The.Defendao.ts admitted that Manor Care, Inc.; nCR Manor care Services, Inc.; and Heartla:o.d Employm,b 
Services. ILC were not licensed to operate a "'health care mcility: or as III ~ealth care pto'Vider" as defined by vt~ 
VU'ginia Code § SS-7b-2 daring my portion ofDorothy Douglas' resUIt.1lcy. See Notice of FiIiug filed April. p, 
2012 at exbibit "A." In fact. Manor Care, mc.; HeR. Manor Care Services, )';Qc.; and Heartland Emp~ 
Se.rvices, ILC have also" deDied. tbat 1hf:y provided "health ctmi' as de1ined by West VIt'giDia Code § SS-7b-21 at 
Heartland of Charleston dnriag any portion of Dorothy Douglas' residflaey. It!. Defendants admitted dt:l$.g 
cl.iscovery Health Care and Reti:remem Cmporar;ioD. of America; LLC is a "health eare facllit.y". a "healih ~ 
providet", or ~ '"health caW" as defined by 1he MPLA. AccotdiD,g to Rule-36(b) of the West VIrginia lbdes 
ofCivil Procedure. aoy ma1t.er admitted in re8ponse to a request for admission "is conclnsively established mlJ.ess the 
court on motion permits withdrawal or amendment ofthe admi$sioD." W. Va. R. Civ. P. 36(b). The Defendan1s b 
th=fore judiciaD;y estopped :fi:om now assertiDg that these ~ (3) De.fecdants are included within the 1le:nDs '"heaitn . 
c;are fiwility'" and "health care provider" or prov.ided ".health care" whidJ. wonld allow them to seek the protections Iof 
the MPLA. The Court 1inds as a IJlatter of law that the MPLA is inapplicable as it relates TO the conduct ofMaIfor 
Care. Jne.; HCRManorCare Services, Inc.; tmd Heartla:rldEmpIoym=t Services, LLC. 1 

I 
3 The :MPLA defines "health care po'\'ider" as «a person, paxtnership. eo:poI3ticm, professiow Iimited liability 
compau;y. health care :taciIity or iastitution licensed by, or certffied i:a, this state; or another &tate, to provide health 
care or probsiODal health care senices, including, but DOt limited to, a pbysiciBxI, osteopatbic physician. hospititl. 
dentist; regislmed or llcc:osed pxacticaI nnne, optom.etrist, podiarrist, chiropra.ctor, physical therapist, psycholo* 
e.alelgency medioaI services authoriI;y or agency, or an oflicet, employee or agent thereof ac:ting in the conno and 
scope ofsuch officer's. employee's or agent's employment. n It goes on to define "'health care facility'" as "any clinic. 
hospital. nursing home or 8SS~ IiviJlg £aciHty, including petSona.l c:are home, reside.utial care c:ommuoity apd 
residential lxlard aDd care home, or bebavioral health care fa.oiUt,y or comprehensive commnnity me:alal 
healthfmental retardation cemer, in 8I1d liceDsed by the State of West Virginia. and SIly sta.te-operat:ed instittrtion Or 
cilluic provicling health care. ; 

2 
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. 	Heartla:o.d of Charleston and therefore the o:oly Defendant that could qualify under the MPJ as 
a '~ea1th oare :facllity" and therefore as a "health care provider." Even without the admissio~ by 
Defendants Manor Care, Inc., HCR Manor Care Services, :me., and Heartland Emplo~nt 
Services, 1:-LC mentioned in footnote two (2), there is no evidence of record that any of tt!ese 
Defendants comport with the requjrements to be considered a "health caxe provider", "health M 
facilitt' or provided "health care" as de.finecl by the MPLA. . 1· 

I 
B. The MPLA Does Not Apply Exclusively to this Matter 	 ! 
The Court finds that Plaintiff properly pled and proved theories of liability that did ~ot 

include the provision of ''health care" services as defined by the MPLA. Chief Justice Dayis' 
concuning opiniOl1 in Riggs v. West Virginia University Hospitals, Inc., 221 W.Va. 646. 656 S.E. 
2d 91 (w.Va. 2007), is instructive. ChiefJustice Davis noted that pursuant to the MPLA, a caPse 
of action for medical professional liability is defined as "any liability for damages resulting fr'.om 
the death. or iIl.jUIY ofa peI'SOn or tort or bIeach of contract based on health care services bdng 
rerJtkred, by a health care provider or health care facility to a patient." Riggs, 656 S.E. 2d 91 at 
111 (quoting W. Va. Code § 55-7B-2(i), emphasis in original The facts in Riggs were that fne 
hospital "exposed all of its patients, and poSSl"bly anyo:c.c en:tedng the hospital, to the potential of 
contracting a sexratia bacterial infection." Id Justice Davis stated the .'(b]reach ofthe d~ bY a 
[health care facility] to majl'ltain a safe environment, which breach caases iujuty to a patien~ or 
nonpatiec.t, simply does not fall under the MPLA." Riggs, 656 S.E. 2d 91 at 111. Like Riggs, 
this case does not involve a single ±o.cident of medical malpractice but au. exposure of laIl 
residents at Defendants' nllISing home to potential haml due to insQf5.cient staffing This'm.a1jter 
involved COlpomte deeisioI18 related to budgeti;ag and staffing, including decisions made lby 
in.<L.=viduaIs such as Vu. WIlson and Mr. Parkers individuals that did not have medical 01' heaith 
care 1llwring and who we~ basing their decisions on budgetary :filctors. Importantly. Chief 
Justice Davls stated in lUggs that "[t]he fact that the alleged misconduct occurs in a healtb.care 
facility does not, by itse14 make the claim one for malpra.ctice ....[nor] does the fact that the 
injured party was a patient at the-facility or ofthe provider. create such a claim." lIiggs. 656 siE. 
2d 91 at 110, citation omitted. There is nothing to indicate, as the Defendants now suggest, tQat 
ifpart ofthis matter is medical ma1practice then that which is not medical malptact:ice sud.derlIy 
becomes medical malpractice. I 

! 
I 

Defendants recogoized this fact at the cbarge comere.uce. when coUDSel for DefendaU.ts 
stated: 

Let's assume you're in the hospital. You're the victim ofmedical negligence and 
you're izUured but before you're discb&:ged on the way out to the <:84, they dump 
you out ofthe wheelcb,ajr. You''\''e got two causes of action, medical negligence 
and you've got ordinary negJigence. You can sue the hospital for both, which 
is what we contend has happened in this case. They can argue Whatever they 
want. You get a general negligence instruction where they drop you ont of a 
wheelchair. 

See 1nmoript, Day 9, p. 212. I 
Although the West VIrgiDia Supreme Court of Appeals has not directly addressed tbiis 

issue in the nursing home CODt~ the Court finds the Tennessee Court of Appeals' decision in 

J I 
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\
Smartt v. NHe Healthc4reIMcMinnvtlle, LLC, 2009 WL 482475 (Teon. Ct. App. 2q09) 
:instructive. In that case, the Court held that under similar medical malpractice statutes, a 
plaintiffs action against a defendant-nursing home was a "hybrid case" including both medical 
malpractice and general negligence. The Smartt Court stated that even the "fact that !the 
defendants are medical entities will not make their conduct solely medical malpractice" nor #es 
the fact that the care provided was by "certified nm:sing assista:o.ts" make the care "sub~y 
related to the rendition ofmedica.l treatment.'" Id at *2. 	 I 

J 
. The Court also :finds that notbiag within the Nursing Home Act., codified in W. Va. Cbde 
§ 16-5C-15, provides that it must be controlled or consumed by the MPLA. In. fact, it Is stJted ~ 

I

that the penalties and remedies provided in this section are cumulative and shall be in addition 

to all other penalties and remedies provided by law. W. Va. Code § 16-5C-lS(d) (empb4,sis 

added). Furtb.~ nothing i:a the specific language of the MPLA states that it controls to \the 

exclusion of all other statutes that :include claims other than. for medical malpractice.4o For ~ 

reasOILS. the Court determines that the MPLA does apply but is not the exclusive cause ofacq.on 

brought and/or available to the Plaintiff. I 


I 
u. 	 The Jury Verdict Fonn Was Proper and Provided Deleudants with a Fair Decisio~ 

A. 	 The' Defendants failed to requ.est an allocation of fault and damages in Jbe 
compensatory or punitive phas~ 1 

The Court :finds that the Defendants did not preserve the issue of defennjnation c:1nd 
alloeaUon of fault among Defendants as it relates to compe;csatoIy or punitive damages. Dudng 
the jury charge conference the Defendants did not request an instruction or object to the verdict 
fann the Court selected to use on the basis that it did not allow for an individual deterrn.inarion!of 
liability and an allocation of fault as it relates to compensatory· damages. S The Defencia:kts 
requested a separate detetmination of liability as it related to the p1lIliti.ve damages l'bak, 
wherein both the Com and plaintiff agreed. However. after the Court explained that it was aiso 
going to allow the jUly to det.enDine the amount ofpunitive damages against each Defe.ndant for 
which punitive liability was found, the Defendants withdrew this request. See Transcript. DaYJ9, 
p. 300-303. 	 ~ 

The Court notes that Defe.udams did not file a verdict fOlm in the ;record of this matter at 
triaL However, following trial, Defend3nts submitted a. verdict fon'n tba.t they assert was 
presented at trial. However, this submitted. verdict fOIDl does not allow for the comparatiye 

j 
I 

4 Just this year our legislature had an oppor1:tnlity to cladfy this issue when·SeDate Bill 672, ltttroduced February ~O, 
2012, was presented dnting the xegular session. This Bill specifically spoke to this issue and would have ~ it 
clear fb.at the Nursing Home AcI: feU within the application oftbe MPLA so that ""actions brought for damages for 
in~ suffered ma lIl.llSil:Jg horne are subject to the S2Ul\e liabfIio/ limitations as other medical professional Iiablltt:Y 
actions." However this Bm failed. in CMlDliftee. Thus ~early the West VilgiDia legislature intended for the N~ 
Home Act to remain sepaxa:te and apart :fiom. the Medical MalpIactk:e Act. I 
S The Court notes the west YJrgiDia Supreme court of Appeals" Memoxandum DecIsion No. 1.2-0443, allowed t{ie 
Defen~ to add their proposed verdict fcmq, to the record.. However, this Court =ds that th$re is notlling in the 
record to support the argument that Demndants at any point made a requested. a.s.ked for en mstruc:tion, or raise b 
objection on 'the b8$is that there would not be an individual determiD.ation ofIiability and an allocation oftauIt asjit 
.relates to compe:asatozy damages. ! 

I 
4 
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contribution, or allocation of fault to the joint tortfeasors, as required by Howell v. Luckey, b05 
W.Va. 445, 518 S.E.2d 873 (W.Va. 1999) and is similarly waived. lu Howell, the Sup~e 
Court ofAppeals held: : 

The right ofcontribution established in Haynes v. City ofNitro. 161·W.Va. 230, 
240 S.E2d 544 (1977), is not mandatory but must be asserted by the defendant by 
filing a third-party claim. The right of comparative contribution is libwise not 
automatic. Because the right of compara1ive con1Iibution is designed for the , 

I 

benefit of clefen.da:at joint tortfeasors, it can 0Dly be invoked by one of the joint i 

tortfeason in the litigation. The method for invoking the right of comparative 
contribution is by requesting that special interrogatories pursuant to RnIe I 
49(b) of the West VlX'ginia Rules of Civil Procedure be given to the jury I 
requiring it to allocate the various joint tortfeasors' degree ofprimaty fault. ! 

I 
.; 

HuwelI. at SyL Pt 4, emphasis added. The only submitted jury instruction in this matter 1:bat is 
even remotely ,related to this request was Defendants' Jury IostructiOll No. 12 and was volllJl~y 
witb.dra'w:o. by Defendants. See Tta1J.Script, Day 9, p. 289. . 1 

i 
The MPLA states that special interrogatories are to be given '"uJJ.less otherwise agreed jby 

an the parties to the action". W. Va. Code. § 5S-7B-9. Defendants did not request nor prowse 
such special intem>gatories and a "litigant may not silently acquiesce to an alleged eD:'OI', Iat 
actively contribute to such CII'or, and then raise that error as a reason fOJ: reversal on appes!." 
Radec, Inc. v. Mountaineer Coal Development Co., 210 W.Va. I, SyL Pt. 3 (2000) (citing SyLipt 
1. Maples v. West V'uginia Department a/Commerce. 197 W.Va. 318,475 S.E.2d.410 (1996))~ 

B. The Jwy Instruction and Verdict Form Were Consistent and did Dot anlw 
for DUplicative D.am.ages. I 

1 

1. 	 The V"dict Form did Dot cause the jnry to improperly award da:mages ~I'0 
non-parij~ - . 

l 
The Court :finds that the verdict fann did not allow the jury to improperly award ~es 

to non-parties. Tom Douglas and Carolyn A.. Douglas Hoy. Pursuant to the Defendants' r~ 
Plaintiff agreed to change the jmy hlstmctiOIl to state that the damages were being "awatded t.o 
'$e estate for the loss of consortium. of Tom and carolyn.·' This change was m~de and 1he 
instruction was given as indicated. As to the verdict fol'Ill, Defendants only requested that Tom 
and Carolyn be listed on a single line on the verdict fonn. Plamtiff agreed to make this chan8e 
and the verdict form. pzesemed to the jUlY reflected this change. TPal Day 9 (August 4, 2011) at 
p.312. 	 I 

! 
W.Va. Code, SS-7-6(b) states: 1 

i 

In every such. acti01l for wrongful death, the jury, or in a case tried without ajUIY, 
the court. may award such damages as to it may seem fair and just, and, may 
dh-eet :in what proportions the damages shall be distributed to the surviving 
spouse and children" including adopted children and stepchildren, brothers, 
sisters, parents and any persons who were :financially dependent upon the 
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I 

i· 
!

decedent at the time ofms or her death or would otherwise be equitably entitled to j
share in such distnoution after making provision for those expenditures, if any, 
specified in subdivision (2), subsection (c) oftbis section. . 	 1 , 

I 

W.Va. Code § 5S-7-6(b), emphasis added. While ~e real party in interest is the persohaI 
representative of the deceased in a 'Wl'OngiUl death action,.the damages are riot a"WaI'ded to the 
estate as asserted by the Defendants but directly to the beneficiaries of the decedent Id. See S,yl. 
Pt. 4, McClure v. Mc.Clure. 184 W.Va. 649,403 S.E.2d 197 (1991) (Under W.Va.Code, 55-V-6 
(1985), our wrongful death statute. the personal representative has a fiduciaty obligation to ~ 
beneficiaries of the deceased because the personal representative is merely a nominal party l\nd 
any reco'f/ery' passes to the beneficiaries designated io. the wrongful. death statute.and not to 1fJ.e 
decedent's estate,,,) Thus, this issue is "Without merit. ! 

l,11 

2. The Verdict Form did not cause duplieative damages. 
,i 

The Court finds that the verdict foIID. did not cause duplicative damages. The Court $0 
notes that the Defendanm did not preserve this issue by requestixlg a duplicative damages 
instruction ~ absent plain error, of which this Court finds none, this issue is waived.6 'Dhe 
Com fin~ that even if consiclered by the Court. the verdict form did not cause the jury to awBrd 
duplicative damages to the Plaintiff. i 

The ~ of review for a trial court's decision regarding a verdict fonn is "abuse·jot 
discretion." Perrine v. E.1 DuPont de NemoUl'$. 225 W. Va. 482, 694 S.E.2d 815, Syl. PtJ 4 
(2010) (noting a trial court "has considerable disc.tetion in determitdng what verdict form to ~). 
"The criterion for detem:rlning whether the discretion is abused is whether the verdict foIin, 

together with any instruction relating to it, allows the jury to render a verdict on the issues fram,Cd 
consistent 'With the law, "With the evidence. and with the jury's own convictions." W"dliams! 'V. 

Charleston.Area Medical CetI/er, Inc., 215 W.Va. 15, 19, 592 S.E.2d 794, 798 (2003). As no~d, 
, 	¥a, the Defendants did not preserve, nor do they assert error in post-trial motiOIlS, that the jUry 

was improperly instructed OD. West Virginia damage law. ''If the jwy was properly ~ 
then there was no abuse of discretion. on the part of the trial court in not duplicating ~ 
instrl.1ctions on the verdict form." Penfne.22S W. Va. at 539,694 S.E.2d at 872. l 

The. Court properly used the special vetdict provisions fotmd in Rule 49 of the wck 
Virginia Rules of Civil Procedure. Rule 49 "provides a. propl;r vehicle to detexmine complbx 

I 
i 

6 Ahhough avoiding du:p1icative damages was mentinaed by PIaimif£>s Co1msel xmmerous tiales, Counsel for 
Defendants never requested 8Q mstruction in this regard and only argued.1:hat several ofPlaintiff's claims shoUlcl:tiot 
have been allowed 10 go to the jury. See TI8:Q$crlpt. Day 51. pp. 320-25; Sheetz. Inc. v. BQWlu Rice McDavid Gr)er 
&; Lgve, PLLC. 209 W.Va. 3 II (2001) (citiDg SyL Pt 7 ofState v. Miller, 194 W.Va. 3, 4SSI S,B.2d 114 (199Sf). 
The Sheetz Court did not address an unpreserved doUble recovery argumem, but uoted that if "plain er.ror" ~ 
the Court would address tl= merits. To trigger application of the "plain errarn doctrine, ~ must be (1) an e%I'k. 
(2) 1bat is plain; (3) that affects substandal rights; and (4) seriously affects the ~, integrity, or public ~ 
ofthe judicial proceedings). Although only persuasive authority, this Court finds instructive Yeti by Molly, Ltd;". 
Deckers OuJdo()J' CDrp-, 259 F.3d 1101 ($lib. Oil. 2001); Rosanberg,... Sears, R.oe1;u.cJc fl1I4CQ, J7 F3d 1078 (9th eir. 
199.5); and Merrm Teclr. Dtstrib. Corp, 'P. Discr.etIndus. Corp.• 189Fed.ApplC. 3. 4 (2d eir. 2006) ~As to wh~ 
the jury awarded dnplicative damages, defendants have waived 3IJy argumentregardjng the jury Wstruction or venUct 
sheet given their f8ilu:nt to raise this issue in their requests to charge or at the charging conference, or to lodge1 a 
tiolely objection. or to request that the court poll'lhe jUlY.") ; 

i 
6 

I 

04/11/2013 THU 08:59 [TX/RX NO 63S3] ~007 

http:Discr.et


NO; 828 P. BAPR, 11. 2013 8:55AM CIRCUIT CLERK 	
i 

issues and requires that where the spedal verdicts or interrogatories are utilized, they may fodn a 
basis for altering a general. verdict. Harless v. Firat Nat. Bank in Fairmont, 169 W.Va. 673, $2, 
289 S.E.2d 692, 698 (1982). \ 

The verdict form can be read comistent with the jmy instructions. The 
negIigeJlceimed.ica1 negligence claW on the verdict foDD. (questions 3 and 4) relate to the "dd,afh 
ofDorothy Douglas" and question 5 allows for an award ofwrongful death damages as provi~ 
in Jury Instruction No. 11. The Defendants did not object to this jury instruction nor do ~y 
assert the award ofwroDgiUl death damages is dUplicative. The NHA claito. (questions 1 and 2) 
and fiduciary duty claims (questions 6 and 1) OIl the verdict fonn ~ss "SUI'Vival" ~es. 
There is no evidence that the jmy7 having been properly instructed, acted improperly in allocmmg 
the suxvival damages between the NHA and·fiduciazy clainls. This is furtb.er supported by the 
jmy award of $1.5 million for the NHA claim and $5 million for the fiduciary claim. ! 

I 
The Court recogom,s that this case is not a single incident case like a botched surge!.J'!

I 
or 

an auto accident; it is a course of events that occurred over an extended period oftime, 19d8.js. 
As such there was proofofmultiple negligent acts and mu1t.iple injmies over this extended pe40d 
of time. ~ such this Court does not know which alleged breaches snd damages were a.war4ed 
for which claim.7 The Defendants had ample opportum:ty to propose special intexrogatories/ or 
even an :i::o.stroction 'on double recovery that would have addressed this issue and prevented t~ 
any potential concern in this regard. As su.ch a request was not made by the Defendauts, . 
issue is without merit. 	 I 

j 
3. 	 The evidence was sufficient to support Tom Douglas and Carolyn Hot's 

damages. J 

I 
The Court finds that there was sufficient evidence to support the award ofwrongful death 

damages. Special interrogatories 3, 4, and 5: were based upon negligence that caused ~. 
Douglas' death ~ pursuant to West Vttginia's wrongful death statute, provided for'~. 
Douglas' cbildre;u's "sorrow~ mental ~ and solace which may include soci$ 
companionship, and comfort." See W. Va. Code, § 55-7..()(c)(l)(A) C'1.'lJe verdict or the m 
shaIl iIwlude, but may not be lImited to. datDaooes for the following: (A) SOIIOW, mental ~ 
and solace whieh may include society, compaDionsbip, comf~ guidance, kindly offices ahcl 
advi~ ofthe decedent.'') Defendants' assertion that the evidence was insufficient to support tliis 
portion of1hejmy's verdict is without merit,. as evidence was presented ofboth ~..r. Douglas aid 
Mes. Hoy's relationship with their mother and their loss, not oIlly with the words said but by the 
dem.eanor and emotion exbibited by Mr. Douglas. Defeo.dams also never objected to Caroijrn 
Hoy's inclusion on the verdict fon:n or moved for a directed verdict as to her danla:.oes. thUs 
waiving this issue. This issue is without merit. : 

I 
J 

DL Breach ofFiduciary Claim. 	 1 

1 
1 

1 One afthe sreat t'Irlngs about our systmn ofjurisprudence is tbat, other tb81;1 the jurors themselves. DO one lcD.ots 
whether the jury funnd negligence and awarded damages to Dorothy Douglas' Estate and Wrongful ;Dea'Ih 
Beneticiari~ related to the f3J1 8Ild head. 'trallI:I:lI, debydration suffered, or violatiOl)S of her dignity. There w!ts 
evidence relal:ed to these and many more issues prescnt.ed to the jmy during this ten (l0) day trial 1 

I 

7 	 ! 
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; 
lA. Defendants owed a fiduciary duty to Dorothy Douglas. I 

i 


The Court :finds. that the Defendants were in a fiduciary relationship with DorolthY 

Donglas 8D.d owed a fiduciary duty to her. Accordiag to the Restatement (Second) of Tor$ § 

874, "one standing in a fiduciary relation with another is subject to liabilityto the other for h$m 

resulting from a breach of duty imposed by the relatiolL" According to the commentS, a fiducifY 

relationship "exists between two persons when one of them is under a duty to act for or to if-ve 

advice for the benefit of another upon matters within the scope of the relation." Restatem;ent 

(Second) of Torts § 874, cmt a. Further, a fiduclmywbo coxnmits a breach ofhis duty "is ~ty 


oftortious conduct to the peISon for whom he should act" Id at cmt. b. l 

l 


The West Virginia Supreme Court ofAppeals bas held that a fiducia:r:y relationship ~ 


between a physician and a patient. Webb v. West V"zrginia Bd. ofMedicine. 212 W.Va. 149, ~69 


S.E.2d 225 at m. 1 (W.Va. 2002Xciting Syl. Pt. 1. State ex: rel. Kit1:miller'V. Henning. 190 W.ya. 

142, 437 S.E.2d 452 .(1993). This is further supported by West ViJ:g;iDia statutory law,i as 

"malpractice insurance" is defined as insurance arisjng "'...as the result of negligence1in 

rendering expert, fidudmy or professional service." W. Va. Code § 33-1-10(e)(9)(emplJt1sis 

added). Coutts in neighboring st1teS have examined similar issues. Su John G. 11. Northeast~m 

Educational Intermediate Unit 19, 490 F.Supp.2d 565 (M.D.Pa. 2007); Joseph M. j v. 

Nortluasrem Educattonallntermediate Unit 19,516 F.Supp.2d 424 (M.D.Pa. 2007); Jlic1cy M. v. 

Northeastern Educational Intermediate Unit 19,486, F.Supp.2d 437 (M.D.Pa. 2007). Further, 

Courts in other states have recognized that a fiduciary relationship exists between a JJJJrSing home 

and its residents based On at least in part OIl the compromised condition these residents b 

generally in.. See Gree1'ffield v. Manm Care, Inc., 70S So.2d 926 (Fla.App- 4 Dlst. 

1997)(overruled on other grounds)(mvolving the same corporate Defeoda:ots as the case at barJ in 

which the court held tb.e:r:e was a "fiduciary duty between Manor Care and it [sic] resi~ts, 

which arose out ofa special relationship independent ofthe con1:Iact',). . J 


I 
\ 

The Court finds that Dorothy Douglas was a vulnerable adult upon admission jto 
Defendants' mcllity and in a position where she trusted and depended on the De:fen.dants stich 
that a fiducUuy relationship was present. Thus, Defendauts owed a duty to Ms. Douglas. 1 

f 
B. Defendants b:reaehed their fiduclary duty to Dorothy Douglas. 

1 
As a fiduciar,y. Defendants were required to act in the best.interest oiMs. Douglas. Thb 

was sufficient evidence at trial for the jmy to determine that the Manor Care Defendants falledJto 
act in the best interest ofDorothy Douglas and thereby breached thelr duty. The Court:finds ~ 
despite clear notice and knowledge of problems at the facility, there was no evidence that 1ihe 
Manor Care Defendants .iD:follXled Ms. Douglas or her family that they were short-staff'ed, tJ!m,t 
there had been a history of comphdnts of short staffing, that they had been cited by State 
InvestigatOts for staffing violations, or that they were l.1Il8.ble to pro~de the care she needed and 
her conditiOll. 'WaS deteriorating. The con.tmy is tru~ the Manor Care Defendants took stepslto 
mtention.alIy withhold this informatiQn from Ms. Douglas and her family_ The West Vll'~ 
Supreme Coun bas held that "[w]here a fiduciary relationship exists and there is an indication]of 
:ftand a presumption offraud arises and the burden of going forward with the evidence rests upon 
the fiducia.Iy to establish the honesty of the tra:csaction." Napier 'V. Compton, 210 W.Va. S94t 

596558 S.E.2d 593, 59S (VI.Va. 2001)(citing SyI pt 10, Work v. &gerso7J, 152 W.Va. 169 160 , j 
e 1 

I 
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S.E.2d 159 (1968»). 

This issue is without merit. 

c. 	 The Jury Instruction regarding fiduciary duty was not fataDy flawed. I 
!, 

Defendants did not specifically object or otherwise preserve any objection regarding ~y 
portion ofthe substance ofthe fiduciaIy duty iIlstruction at triaL See Transcript Day 9, pp. ~8-
41. The 9wy objection made by the Defendants to the fiduciary instruction was that it should ~ot 
be given. There was no objection provided 'With specificity as to what portions ofthe instruction 
were in error. Even if preset"Ved, however~ for the reasons set forth above regaxdiog fiduci~ 
duty and thejury instructions g;veo. tho Court detetm!nes that this issue is without metit. I 
IV. 	 Tom Dougbs Should Not Be Dismissed Ar, A Plaintiff In His Jndi'vidnal Capacity. I 

I 

, Defemiauts failed to object Ol' otherwise move to dismiss Tom Douglas at any time pJor 
to the verdict in this matter. Thus, tbis issue has been waived. Even if not 'tIIlai'ved, the 
appropriate procedure would not be dismissal pursuant to Rule 17(a) of the West Vll'giDiaRn(res 
ofCivil Procedure, 'Which states: 1 

I 
1 

No action shall be dismissed on the groUXld that it is not prosecuted in the JlaOle of 
the real party in interest until a reasonable time bas been allowed after objection Ifor ratification of comIncnceDlent of the action by~ or joinder or substitution o~ I 

the real party in interest; and such ratification, joinder, or substitution shall have 
i 

the same effect as ifthe action had been commenced in the name ofthe real party I 
in interest. 

w. Va. R. Civ P. 17(0). Tam Daag1as, as the AdJ!li,,;_ of the Esta1e ofDoro1hy DOusi. 
was without question the appropriate party in this· matter, nothing material would have ch~ki 
and Defe.o.dants' motion is therefore without merit ,- 

" 	 I 
Further, as set forth above, W.Va. Code, 55-7-6(b) states that ""the jury .•• may a~d 

such da:w.ages .•. and, xo.ay direct in what proportions the damages shall be distributed to the 
surviving spouse and children." W.Va. Code § SS-7-6(b). Thus there was no harm in"Tclm 
Douglas? damages being co:t:Sidered ;nti~vidus11y by the jury in this ma1t..et'. See P..ichardsonl v. 
Kemtedy, 197 W;Va. 326~ 475 S.E.2d 418 (1996); DeVane v. Kennedy, 205 W.Va. 519, 519 
S.E.2d 622 (W.Va. 1999)(citing Riehm-tison, supra). The relief of dismissal sought by the 
Defendants is denied. ' " I 

1 
v. 	 The Defendants Were Not Unduly Prejudiced by fb.e Court's Handling of ~e 

Damages. I 
I 

The Court bi:furcated this matter in~emally and did not allow admission of puniti~e 
evidence until after the Court made a specific finding that the Plaintiffput on sofficient eviden.be 
for the issue of pmrltive damages to go to the j'lny. At this point, the Court allowed limit&t 

I 
I 

~ 

9 
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I 
evidence of Defendants' wealth and reprehensible COllduct to be admitted before the juty.II 'Ibis 
decision is standard procedure in this Court when it is determined that bifurcation will hot 
promote the recogoized goals ofjudicial economy, convenience of the parties, or the avoidakce 
ofprejudice. See Bennett v. W'arnet, 179 W.Va. 742,372 S.E.2d 920 (1988). See also Stat~ ex 
reI. Tinsman v. Hot!, 424 S.E.2d 584 (W.Va.. 1992) (citing TXO Production v . .A.Ilumce 
Resources, 181 W.V~ 457. 468-71, 419 S.E.2d 870, 881-84 (1992), petition for em. filed, j61 
U.S.L.W. 3206 (U.S. Sept. 11, 1992) (No. 92-479» (Although a separate trial on ~e 
damages is not listed in T.XO as a protection against unfair prejudice. "in extraordinary cakes 
when none of the listed. prot.ectionssuffice. a separate trial on punitive damage is jastitie<i{'j, 
emphasis added. I 

I\ A. 	 Legal standard for bi:fureation. 

This Court has discretion in maldng the decision whether to bifurcate ~. 
Berry l? NatUJnwide Mut. Fire Ins. Co., 181 W.Va. 168, 381 S.E.2d 367 (W.Va. 1989). Abs~ 
a showing ofprejudice caused by the refusal to try the issues separately, a circuit court does not 
abuse its discretion in refusing to bifurcate the issues of coxnpeDSatOIY and pumtive damages. ild 
at SyL Pt 3 (citing W. Va. R Civ P. 42(0). I 

i 
J 

B. 	 The Defendants were not unduly prejudiced by the admission of their weaJ.th 
~~m~ l 

Defendants made only a general objection to ~e admission of the Defendants' fimmJw 
wealth and thus waived the specific objections argued in their post ttial motions. See TnmscIipt. 
Day 8, pp. 70, 87; Ratkc. supra. Defendants also did not object to PlaintifP s closing argUment 
and :furthe:r did not address the financlal informa1ion whatsoever during their oW.Q. closikg 
argument, an opportanity to clarify any perceived difference of opinion as to the fi:o.an$I 
illfonmttion and its use. Further, the tax ret:utos were not utilized by either party or mentiOIied 
until closing arguments. I 

C. 	 The Defendants were Dot unduly prejudiced by the admission of evideJce 
showing reprehensible conduct. I 

Defuodams' otI= __ fur pr~ndioe is the Court's admission of.--4 
inspections of their facility by the West VIrginia Office of Health Fac'Jity Lic..."'nSUre and 
~~~ 	 I 

• 	 I
PUXsaant to McGirmis. the Court was prOVlded a copy of redacted surveys frd.m 

November 13. 2008, and April 29. 2009, and reviewed them in camera.9 It 'WaS clear that the 
I 

8 Two redacted west VJIgix:tia ()ffice ofHealth. Facility Lice:u.5ule and CertificaIion Surveys and a ccmsolidated k 
retIl:r.ll Were admitfzd 1 

9 In $lute v. Mc.Gihn4. 193 W.Va. 147 (1994), the Supreme Court of Appeals set forth the foIlo~ 

procedure :for trial w\1l1s considering tbis ~ ofRnle 404(b) evidence: the 1r:ial COUrt shoulO. conduct m in cam~a 

he&ing; after hearing the evidence and argtlVJents ofcoun.sel, the trial court must be satisfied by a preponderance.of 

the evidence that file acts or conduct ocCUInld and 1:bat the defendant committed the acts; if'a sufficient shOWing Has 

been made, the trial court must then d~e the ~ of the evidetlce tllUW Rules 40 1 and 402 and cond1ict 

the balanciIlg required wder Rnle 403; if the trlal co'llrt is then satisfied 1hatt the evideu.ca is admissible, it sbo~ 


! 

10 
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I 
5l.1.!Veys were for Heartland of Charleston and the Court detennined that the sutVeys vJ.ere 
relewnt under Rules 401 and 402 and conducted the balancing analysis required by Rule 40~ of 
the West Virginia Rules of Civil Procedure. The Court detennined that the surveys were onlf to 
be used for a limited purpose and ordered that a limiting inst.tuction to that effect be utilized. I 

1 

. I 
Additionally~ the Defendants assert that the limiting instruction given by the Court Was 

erroneous. The parties -worked together to create the limiting instnlction given by the Cotn-t. 
Thus, Defendants cannot attempt to assign error to an instruction that they helped create an4 to 
which they did not object. Radec, supra. In State ex reI Tinsman v. Hoti'. 188 W.Va. 349,424 
S.E.2d 584 (W.Va. 1992),. the Supreme Court ofAppeals held that in a case like the one at Par 
where most of the evidence will be introduced to prove liability and the "oDly evidence to ibe 
introduced exclusively on pumtive damages concems [the Defendants] ability to pay and ~ 
alleged prior bad acts", because of the limited evidence specifically related to punitive damages 
the goa! of a'\"oidance of prejudice can be achieved without resorting to a separate trial by using 
Role 105 ofthe WestVirgil:rlaRules ofEvidence. Rule lOS provides: 1 

iWhen. evidence which is admissible as to one party or for one pUIpose but not ·1 
admisSlble as to another party or for mother purpose is adIoitted. the co~ lipan l 

jrequest, sb.a1.1 restrict the evidence to its proper scope and instruct the jUlY , 
accordingly. l 

i 
See IXO Production v. Alliance Resources, 187 W.Va. 457, 468-71. 419 S.E.2d 870, 881~84 
09m i 

I 
As stated abo've. the Court limited Plaintiff's evidence until it was detemrlned 1hat ~e 

Plamtiff' had put on sufficient evidenCe that Plaintiff's olaiin for pUIli1ive damages would Ibe 
submitted to the jUlY for comrldeta:tion and this evidence was relevant to show that DefeudJts 
were on notice of short staffing and. fraudulent scheduling before Dorothy Douglas' residen6y. 
At that point, the Court allowed Ptamtiff to put on punitive evidence and instructed the jt1rY 
appropriately. The Court took the appropriate steps to prevent the surveys at issue from beiPg 
used inappropriately by the jury:> aud Defendants have failed to demonstrate that admission 10£ 
these smveys were unduly prejudicial as to require bifurcation in this matter. I 

I 

VI. The Punitive Damage Award Is Appropriate 

i 
Due to the in depth. atJalysis under ofthe puni1ive damages award in this matter pursuaint 


to Games v. E'kming Landfill, Inc., 186 W. Va. 656, 413 S.E.2d 897 (1991) in the sepa:rdte 

Garnes Order entered by this Court, the Court will not repeat its fiDdjDgs and holdings as to all bf 

the issues raised. by the Defendants here. Therefore, the Court will only address the issues :rai.Jd 

by the Defendants that are not addressed by tbis Court in its Games Order. I 


Defendants were Not Entitled to au IDstruction Defining the Standards Jr 

I 
instract the juIy OIl the Hmited purpose for which such evidence has been. admitted; a limiting instmct.ion should ~e 
given at the tbne the evideQee :is ofIbred, and we recommend that itbe repeated. io. the trial court's geQeXlll cbarge Ito 
tbe jury at the conclusion ofthe evidence. l 

II 
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Ponitive Damages Liability 	 I 
J 

The Court finds that the jury was properly instructed as to the standards for puni~ve 
damage liabilio/. Defendants assert that this Court e.rred in falling to give an instruction d~g 
the terms "gross fraud. malice. oppression, or wanton. wi1I:ful or reckless conduct" and i'crimiloal 
indifference to a civil obligation.°' See Defend811ts' Memorandum at p. 48. The Court is una!ble 
to find any civil authority in the State of West VugiDia that requires these teIms to be de:fUted. 
In the criminal case ofState v. Bartlett, 177 W.Va. 663,355 S.E.2d 913 (W.Va. 1987), the wfest 
VIrginia Supreme Court of Appeals held that a circuit court did Dot err in declining to givei an 
i:ostruction defiomg ''reckless disregard for the safety ofothers!' 10.. at 917. I 

1 
The Court in Bartlett held that the circuit court's denial ofthe instruction did not deny F. 

defendant ofa fair trial and that: 'We have never held that every te;an in a jury instmction m~ 
be defined, 0.01' does the petitioner direct us to any authority requirlng that the term in questionlbe 
defined." 1d Further,'" [r]eakless disregard' is not so arcane a WIlD. that the lack ofa defini~on 
instruction left the jmy entirely without guidance." ld. Defendants have failed to establish that 
the instruction at issue "concems an im.porta:nt point in the trial so that the failure to giv~ it 
seriously impair[ed.] [the Defendants'] abiUty to effectively pIeSellt a given defense." $ee 
Defendants' Memorandum. at p. 48 (quoting Pen1ne v. E.L du Pont t:k NemfJU1's and Co., $4 
S.E.2d 815, 873 (W.Va. 2010). This issue is without merit. 	 J 

\ 
I 

B. 	 The Defendants withdrew their request for separate detenuination ahd 
aIloeation in the plDlitive phase. I 

I 
The Court finds that the Defendants did not preserve this issue and withdrew their request 

to have punitive liability and punitive damages separately allocated amongst the Defendants. 
Defendants assert that this Court erred by only providing one line for all the Manor Cqre 
Defendants as it relates to puIlitive damages. During the charge conference, Defendants initially . 
asked that each Defendant be separated out as it relates to punitive liab~, and then only o~ 
.line for the amount of punitive damages a~ if any. See Transcript Day 9, p. 302. The, 
Court finds this problematic; if the jUlY detennined tbat punitive damages should be awardfd 
against some or all of the Defendants and then awarded a smgIe SD1l1, there would be no 
allocation as to which Defendant 'WaS to pay what portion ofthe panitive award and it would be 
troubles,ome for the Court to attempt to allocate these damages on its OW.ll post trial. 'Whea it$ 
iDdicated that this was UiJB.cceptable and that a separate line would also have to be offered for ~ 
amount of punitive damages awarded" if any against each Defendant, Defendants voltm1:a1ilLy 
withdrew their request for separate lines for the Defen.dants OD. the issue ofpunitive liability aitd 
damages, stating, "If the Court's inclined 1.0 do that, then we want all of the Defendants tog~ 
with one line. ..•" See Transcript, Day 8, p. 302~ lines 13·16. See RtzIkc. Inc. v. Mountaineer 
Coal Development Co., 210 W.Va. 1, Sy1. Pt. 3 (2000) (citing SyI. pt 1, Maples v. West nrgUda 
Department o/Commerce, 197 W.Va. 318, 475 S.E.2d 410 (1996)) ("A litigant may not silently 
acquiesce to an alleged eII'or, OX" actively contribute to such error. and then taise tbat error asl a 
reason for reversal on appeal.'') Thus, Defendants waived this issue and it is without merit. 1 

C The Absence of a PId1ip Moms __Did Not Violate DIu: Pro..,... I 
The Court finds that the Defendants have waived this issue for consideration. Defendants 

l2 
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proposed jury instruction number 2 did include the requested language from Philip Mon'isJ \7. 

Williams, 549 U.S. 346 (2006). However, Defe;oda:o.ts volUJJ.tarily withdrew this instruction. See 
Transcript Day 9, pp. 277. "[I]t has been noted that· a defendant 'cannot ... be allowed to aJ}.er 
retroactively !.his] trial strategy. ,,, Radec, at 3 (citing McDougal 'V. McCammon, 193 W.Va. 2;9, 
239, 4SS S.E.2d 788, 798 (1995) (quoting DeBenedetto v. Goodyear Tire & Rubber Co., 7154 
F.2d 512, 518 (4th Cir.198S)). 'Thus. this argument has beenwaivecl However, the oily 
evidence that the Defendants refer to are the redacted surveys that have been addressed supfa. 
This Court presumes that this is the only evidence for which the Defendants raise th~ issue of1be 
need for a Philip }.aoms iDstruction. This Court did provide a limiting instruction regarding the 
surveys that form the basis ofDefendants' proposed assigomezrt oferror. See Transeript Day 10, 
pp. 41-42. It is improper to assume that the jmy did not follow the Court's insb:uetion and tIfus 
the punitive award should not be considered as being contrary to the Philip Mo"is decisi~n. 
This issue is Vwithout merit. 	 I 

1 
I 

D. 	 The Jury was Properly Allowed to Consider Evidence of the Wealth jof 
Manor Care, Inc. 1 

, 	 I 

The Court finds that the jUIy was properly allowed to consider the wealth ofManor ~ 
Ine. Direct evidence was ~ted at trial regarding Manor Care, Inc.10 The evidence at fda! . ~~ 	 I 
clearly supported that Manor Care, mc. was an apptoprlate Defe.o.dant and therefore pro~Iy 
considered and ultimately punished by the jury in this matter. This issue is without m.erit. l 

I 

1 
As to Manor Cate, Inc's financlalCOIldition and its use durhlg closing argument by ¢.e 

plairxti:ft Defendants did not object to Pla.intitf's closing argm:nent in which Plaintiffpointed dut 
the COIllpauy'S gross revenues and fu.rtb.er did not adclress the financial hlfonnation iu order jto 
differentiate revenues versus income or in any other manner whatsoever daring their own closip.g 
aigument. Defendants waived their o~ to cIarl:fy any perceived difference ofopinion (as 
to the financial inforwation and its use and similarly waived the instant azgument before t1Us 
Court in its post-tJ:ia! review. "The ntle in West VU'gjJ:lla is that parties must speak clearly in the 
circuit court, on pain ~ ifthey forget their lines, they willlike1y be bound forever to hold ~ 
peace.,,11 West V-zrginia UniversitylRuby Memorial Hosp. v. West ruginia Human Rights eomtn. 

i 

10 D~ memorandum. also eWgcs eII'Ol' for allowing the jury to coIl5ider the wealth ofHeR. Manor Care, r:L 

Howe?er, the wealth ofHO, Manor Care. mc. was not entered at trial or presented to thejury. Therefore there'1m 

beJJlJ assignment; ofeJl'OJ; as itre1ates to the wealth ofHCRManorCare. IDe. 1 

11 It should be noted 1fmt the HeR Mauor Care DefendaD,ts raise ezror w11b the use ofthis COQ$OlIdated taX retum 

and claim the profitability af the individual :filcility. Hea:rtIaud of Cbarleston, should have been the financial 
iuformation provided 'ttl the jury. The HCR:Manor Cate Defeudants did object to the tax remms coming in. but 0JPy 
stated a general objection With no~. See Transcript day 8, pp. 70, 87. Additioually, the HeR. Manor C~ 
Defenda:u.ts never provided finau.cial fDfbnnario,n 1br the JndIvidua1l)llISing home, HeartIaud ofCharleston, prior\to 
1rlal. nor did the HeR. Manorc.e De:fimdtm%s move durlog trial to adJ:cit sud!. evidence.. The Comt also recogni2!es 
B.!ei xeviewing ~:6rumcial Wfon:naticn the :a:CR Manor Care Pe£'endimts sobDrltted to the Court in camera on. + 
one (1) oftrlal (See l'l.aimiff's No1ice ofFiling filed on June 2S. 2012. exlrlbit"C") tbat tlds prodocCion con.tained no 
fiDa.ueial infOniJ.ation for Health care & Retirement CoIporation of .AttI.erica. LLC. the Det'endant that holds tlle 
Ii.ceaJse to operated. Heart1aud of Charleston. See Plaintiff's lmlExhibit "27". Additiou.all.y. Ka!myu Hoops 
testified on day 7 page SO that the sole:member ofHealth Care" Retite.o::Iem Cotporati.a1). ofAmericalLC is M~'or 
Care. Inc. Caosist.ent with 'lXO ProdtJctiqn Curp. 'V. Alliance ]WOU1'CBS C01'p. 187 W.Va. 457 at 477, 1he HeR. 
Mmlor Care Defimdants caunot be less than f'ortlu:omiDg dnriIlg discovery and them cla.im ibul when the; p1ainti:ffllb 
to USe the onJ;y fIIf'ormatb:m avaD.ab1e to tbe:ro. at triaL 	 ~ 
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,I 
, 	 f 

217 W.Va. 174, 617 S.E.2d 524 (W.Va. 2005) (quoting State ex rel. Cooper v. Caperton, 196 
W.Va. 208, 216, 470 S.E.2d 162, 170 (W.Va. 1996); See also Hanlon v. Logan County Boar~of 
Educatiqn, 201 W.Va. 305, 315, 496 S.E.2d 447, 457 (1997) ("Long standing case law;md 
procedural requiremeotsin this State mandate that a party must alert a tribunal as to perceiVed 
defects at the time such defects occur in order to prese.tVe the alleged error for appealj. I 

\This issue is without merit. 
1 

E. 	 . The Amount of the Punitive Damages 'Award is Not Unconstitution~ 
Excessive j 

This issue. including its three sub-parts, is addressed fully in the Court's separate Garrzes 
Order and will not be repeated here. See Findings of Fact and Conclusions ofLaw included in 
separate Garnes Order e;c.tered by this Court. l 

j 
VlL There was no Reversible Error in Instructing the Jury on State and Federal NlU'S~g 
Home ReguIatioll8. ,! 

The Court finds that the Jury was properly instructed as it relates to the applicationl of 
State and Federal nUrsing home regulations that applied to.Heartland ofCharleston. The stan~ 
in West VlIginia is well-settled and "[a] verdict should not be disturbed based on the for:r:nulatlon 
of the language of the jury instructions SO long as the IDstructions given as a whole [wete] 
accurate and .fair to both parties." See Stevenson v.'Independence Coal Co., Inc., supra. (citati~ns 
omitted). As to regulations, the West VtrghUa Supreme Court ofAppeals has held: : 

I 

FailllIe to comply '9Vith a fire code or simDar set of regulations constitutes prima " 
facie negligence, ifan injury proximai.ely flows fto:r:o. the non-compliance and the I 
injuIy is of the sort the regulation was intended to prevent; OIl the other band, ! 
compliance with the appropriate regulations is competent evidence of due care, I 

I 

but does not coDStitute due care pet' se or create a presumption ofdue care: I 

In re Flood Litigation, 216 W.Va. 534,549607 S.E.2d 863, 878 (W.Va. 2004) (citi:og SyI. PtJ l~ 
Miller v. Warren, 182 W.Va. 560, 390 S.E.2d 207 (1990), emphasis added. The Court held tliat 
this holding is based on the following ratio:aaJ.e: i 

If the defendants knew or should have known of some risk that would be 
prevented by reasonable measures not requir¢ by the regulation, they were 
negligem if they did not ta1ce such measures. It is settled law that a statute or 
regulation merely sets a floor of due ea.re. Restaterrrent (Second) of Torts, § 
28Se (1965); Prosser and Keaton on Torts, 233 (5th ed.1984). Cir:cumstarices 
may require greater care, if a defendant knows or should know of other risks not 
contemplated by the regulation. 

Id, 182 W.Va. at 562, 390 S.E.2d at 209. citations in origin.al, emphasis added. $ee also Shqfj". 
v. Acme Ltmestone Co., Inc. 206 W.Va. 333, S24 S.E.2d 688 (W.Va. 1999) ("k. indicated in t'(le 

i 
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I 

1 
. 	 . I 

body of this opinioIlp prior decisions of this Court have deten1lined tbat civil Iiabi:IiW mayl be 
imposed from a violation of oUr motor vebicle statLtte."). See also, Syl. pt 5, Reed v. Phillips, 
192 W.Va.. 392, 4S2 S.E.2d 708 ("In light of W. Va.Code § 37-6-30 (1985) and the rules ~d 
regalations promulgated by the West· VugiDia. State Fire Commission pursuant to W. Va.Cod,e § 
29-3-5 (1992), the absence ofa smoke detector bl. aone-or two-fiunily dwelling constitutes priba 

, 	 i8cie evidence of negligence on the part of a landlord if the injmy proximately :Bows from. lhe 
non-complimce"). 1 

I 
The West Vngllrla Nursing Home Act states that any nursing home that "depcl~ a 


zesident of any right or benefit created or estahlished for the well-being of this resident by the 

tem:lS of any conttact, by any state statnteor rule, or by lIllY applicable federal statute!or 

regu1atioll" shall be liable to the resident for injuries suffered as a result of such deprlvation." 

W. Va. Code § 16-SC-15(c), emphasis added. This statute goes on to state that upon finding that 

a resident has been so deprived and was injured as a result, unless there is a finding that the 

IWrSmg home "exercised all care reasonably necessary to prevent and limit the deprivation dnd. 

injUlY to the resident, compensatory damages sba11 be assessed in an amount sufficient1to 

compeDSate the resident for such numr.·' 14. Further, "where the deprivation of any such ri~t 

or benefit is found to have been willful or in reckless disregard of the lawful rigIm of the 

resid.eD.t, punitive damages may be 8SSesSed.'~ fd. Thus, the west Vuginia. statutes state ~ a 

violation of these regulations is to be considered by the jury in this:matter. COUtts in other states 

have examined. the exact same Federal regulations along with similar state regulations in ca$es 

against nursing homes like the one at bar. See Estate o/French.v. Stratford House, 333 S.W$d 

546 (TeDlJ., 2011); McLain v. Mariner Health Care, Inc., 2"19 GaApp. 410, 631 S.E.2d 4aS 

(Ga.App. 2006); Scampone v. Grane Hea1thcare Co. 11 A.3d 967 (pa.Super. 2010); McCorkle 

Farms, Inc. v. Thompson, 79 Ark.App. 150, 84 S.w3d 884 (2002). ! 


j 
The Court finds that the jury instructions were not confusing or improperly vagae in tIUs 


matter. Further, Defendants have failed to establish that there was arty error in the instrncticias 

given to the jmy in this matter. Thus, this issue is 'Without merit. I 


i 

vm. 	 The Jury was Properly Permitted to Consider the State Citations for a Limitbd 

Purpose. I 

The Court finds that redacted citations issued by the State ofWest Virginia. were propJIY 


admitted for a limited purpose. '''RuliDgs on the admis'SibJ1.~ of evidence are la..'"ge1y witbilt a 

trlal court's sol.1Ild discretion and should not be disturbed umess there has been an abuse pi 

discretion.' State 'V. £auk, 171 W.Va. 639, 301 S.E.2d 596, 599 (1983)." TXO P1'oduction Cofu,. 

v . .Alliance Resources Corp.~ 187 W.Va. 457, 419 S.E.2d 870 (W.Va. 1992) (citing Syllabps 

Point 2, State 'V. Peyatt, 113 W.Va. 317, 315 S.E.2d 574 (1983». Defendants assm that the 

Court eIIed by allowing iD. the redacted surveys conducted by the West Vlrginia Office pf 

Healthcare Facility Licensure and Certification at Heartland of Charleston. As noted. py 

PlaintifPs couosel, Defendants' Counsel agreed that these surveys would come in duriog ~ 

punitive phase oftrial See Transcript Day 1 pages 12-13. I 


The Court conducted a proper analysis pursuant to State ". McGinnis, 193 W.Va.. l~, 

455 S.E.2d. 516 (W.Va. 1994). having undertaken an in camera review of the docoments at issUe 

and listened to lengthy arguments of coUIlSel Following said review, as previously discuss~ 

the Court determ;neA that the surveys were only to be used. for a. limited purpose and. provided a 


I 
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limited lnstroction to that effect. Specifically, 1h:e Court instructed the jury not once but on to 
occasions regarding the surveys in tbis matter. I 

jLadies and gentlemen of the jury. you're going to be hearing testimony regarding 
smveys and the evidence of smveys conducted prior to the residency of Dorothy ,I 
Douglas are to be considered by you solely for the purpose ofestahIismng that the j 
defendants were put on notice and possessed knowledge of both. State and United 

, 

States safety rule vioIatioIl5. You are not pem:dtted to consider this evidence ill 
x-eaohi:ug your decision on whether the defendants breached the standard ofcare or Iviolated a:rt.y State or federal regulation in September of2009 during Ms. Douglas' 
residency. 

The evidence of Surveys conducted prior to the residency ofDorothy Douglas are 
to be C01lSidered by you solely for the pmpose of establishing that the defendants 
were put Oll notice and possessed knowledge of both State and United States 
safety role violations You are not permitted to consider this evidence in reacbing 
YOUI' decision on whether the Defendants breached the standard ofcare or violated 
any State Or Federal regulation in September of 2009, during Ms. Douglas' 
residency. 

See Txanscrlpt Day 7, p. 84 and Day 10,pp. 41-42 respectively. 

Rule 404(b) ofthe West VIrginia Rules ofEvidem:e states: 

Evidence ofother crimes, 'Wrongs. or acts is not admissi'ble to proye the character 
of a person in order to show that he or she acted in conformity therewith. It may~ 
however. be admissible for other pmposes, such as proof of motive, opportunity. 
illt~ preparation, plau, lmowledge~ identity. or absence of mistake or accident. .1 

1 
See W. Va. R Evici. 404{b)~ emphasis added. See $ttJjford v. Rocky Hollow Coal Co., 4tn 

S.E.2d2IO (W.Va. 1996) (Court's discussion ofproper404(b) analysis). I 


I 
The State surveys presented at trial provided evidence of knowledge by Defendants Iof 


prior instances of substandard care directly related to the staffing issues su1fered by Ms. Do~ 

that ultimately led to her injuries and death. Although the Appellate Courts in West VIrgi:Qia 

have not role<! on this specific issue, Courts in numerous other jm:isdictions have expressly held 

that state nursing home inspection reports are admissible in ci'Vll actions against nursing homd& 

See Horizon eMS Healthct:t:re 11. Auld, 985 S.W.2cl216 (Tex. Ct..App. -Fort Worth 1999)J aJid 

in part, rev'd on other groun~ 34 S.W.3d 887 (2000); MItchell v. State, 491 So.2d S96J 5b9 

(F1a 1st DCA 1986), Flint City Nursing Home, Inc. v. Depreast, 406 So.2d 356 (Ala. 198i), 

Montgomery Hetdth Care Facility, Inc. V. Ballard, 565 So.2d 221 (Ala. 1990). Courts in Qtlier 

states have also held that surveys can be admitted as evidence relevant to det;eunining ~ 

veracity of a plai:ntUPs claims. See Advocat Inc. v. Sauer, 111 S.W.3d 346J (Ark. 2003) CT' 

denied .A.dvocat, In.c.. v. Sauer, 124 S. Ct. 535, 2003, (NOY. 107 2003) and Sauer v. Advocat, Inc., 


124 s. Ct. 532, (Nov. 10,2003). 16 I 
I 
j 
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l 
As to punitive damages~ :the West Virgioia Supreme Court ofAppeals held inState exlrel. 


Tinsman 11. Holt, 424 S.E.2d 584 (W.Va. 1992), that evidence of the defendaD:t's earlier seXual 

harassment ofother employees ~ properly exoluded on issue of liability but was adlXlissi'bl~ on 

the issue ofpunitive damages, and that a. single trial on both issues with an ins1ruction pursuant 

to Rule lOS of the West Virginia Rules of Civil Proced'l.lte would avoid prejudice against \the 

defendant without sacrificing the Koala of judicial eeonomy and convenience of the pat1:j.es. 

According to the Co~" the evidence ofsimilar conduct must be sufficient "to support a ~g 

by the juIy that the defendant committed the similar act," Ed. at 590 (citing Huddleston 11. Us., 

485 U.S. 681, 685, 108 S.Ct. 1496. 1499, 99 L.Ed.2d 771 (1988); TXO Production 'Y. Allu4zce 

ReSOU1'ces, 187 W.Va. 457,468-71,419 S.E.2d 870, 881-84 (1992), petitionfo1' cert. filed, 161 

U.SL.W. 3206 (U.S. Sept. 17, 1992). j


I 
j 

Among factors that the jury should consider in determining the repreheIlS10ility of f:b.e 
nefelidant's conduct are: how long the defendant continued in his actions, whether he was ~ 
his actions Wt::re causing or likely to cause ~ and whetherJhow often the defendant engaged 
in sjmilar conduct in the past. Boyd v. Goffoll, 216 W.Va. 552 CW. Va. 2004). This is becaUse 
evidence showing that the defendant knew that the alleged conduct on its part would probably 
result in injury to the plaintiff, because it knew that such carelessness on its part ill the past had 
resulted in similar injuries to others. yet continued in this course ofconduct in utter indiff'ereBce 
to the consequences, has a legitimate tendency to show that the defendant acted with conscio~or 
reckless disregard. Gunthorpe v. Daniels, 257 S.E2d 199 (Ga.1979). I 

1 

Similarly, in State Farm Mutual Auto /1I8wance Co. 11. Campbell, 123 8. Ct. 1513 (200b). 
the Uxdted States Supreme Court reaffumed the principle that evidence of a defendant's oilier 
acts may be used m detemriniog an award of punitive damages. ~ The Court clarlfied that due 
process does not requhe that the other acts be identical but that there must be a connectfun 
between the defendant's" other acts and the hatm suffered by the plaintiff: 'Uw:ful"out-of-~te 
conduct may be probative "when it demonstrates the deh"berateness and culpability of 1Ib.e 
defendant's action in the State where it is tortious, but that conduct must have a nexus to ihe 
specific harm suffered by the plaintiJf." [d. at 1522. (emphasis added). I 

1,
In the case at bar, the Plaintiff introduced other acts ofDefe.nc1auts that were similar to tJIe 

acts that caused the harm to Ms. Douglas. The P1aiotiff did not attempt to use this case "~ a 
platform to e:Jq)Ose. and punish, the perceived deficiencies of . . . [the DefenQants'] operaUoPs 
thcoughout the country." See ld. at 1521. Rather, the PIaintiff~tted evidence ofDefendants' 
similar acts of gfOSs negligence in the same llUI'Sing home to demonstrate the reprehensibili1y, 
deh"berateJless and culpabi1i~ ofthe Defendant's conduct in the punitive damages phase. !, 

The Court also finds that the surveys are admissible as "public records" exception undbr 
Rxlle 803(8) ofthe West VlIgi;o.ia. Rules ofEvidence as well as records prepared by govemmeh.t 
organizations under Rule 803(6) of the West Vl1'ginia Rules of Evidence. See Lacy v. CSx 
TrfPlSp. Inc, 205 W.Va. 630, 639 520 S.E.2d 418, 437 (W.Va.. 1999) (citing United States lv. 
Ot-ozC(), 590 F.2d 789, 793 (9th Cir.). "cert. denied, 442 U.S. 920, 99 S.Ct. 2845, 61 L.Ed.2d 288 
(1979) (govemmenta! fWlctions could be included witb.i:o. the broad definition of 'bris.iness' in 
Rule 803(6)"». i 

" 1 

I 
17 

I
I 
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, 
I 

As to Defendauts7 argument that some of the statements were made by unidentiltied 
persons that were not state em.ployees. it must be noted that many ofthe specific statements IIkde 
by such individuals were admitted cluring the testimony of Defendants· witness and cuJent 
employee, Sara Jones. Ddendants. over Plaimifi"s objecti~ opened the door to tJiese 
statements by asking Ms. Jones if she would place her loved ones at Defendants- :fa.cl.llty. 
plaintiff l"eqUeSted the ability to question Ms. Jones regarding her knowiedge of the conGem 
forms and complaints made in the surveys, and the request was granted. Tn filet, Defendairts' 
counsel on redirect ofMs. Jones discussed som.e ofthese statements as well. See Transcript IDay 
9 at 157-58. This issue is without merit. i 

I 
As to Defendants' argument that the Court"s limiting instruction was defective, this toeD is 

without merit as discussed supra. ! 
i 

IX. The Defendants Are Not Entitled to a New TriaL ! 
i 

The Defendants assert that based on the totality ofetTors made by this Court that they ~e 
entitled to a new trial. The Court does not agree with Defendants· assessment that there ~re 
significant and substantial errol'S in the trial of this matter. At most, any em>r was hannless and 
does not wanant a.DCW trial Further. Defendants have failed to establish that a. remittiturj is 
warranted or appropriate. The West Virginia Supreme Court ofAppeals has held that parties ~ 
entitled to a ''':6Ur trial"; not a "perfect 1ria1" becanse "such a thing does not exist... Sprouse iv_ 
Clay Communication, Inc... 158 W.Va. 427,464211 S.E.2d 674.698 (W.Va. 1975). Defaodanfs' 
Motion For Judgment As A Matter Of Law, Or In The Alte:mative For New Trial, er·In The 
Further Alternative For Remittitur is hereby denied. 

Accordingly. for the reasons set forth above, the Court hereby DE~.~~aams~. 
Motion. All ofPlamtiff' and Defendants" objections and exCeptiODS are noted ~s~....: . 

Emmedtldstbe IO~of ~ ,2012. " • ". _ 

-
~ ~~~ -I'. ..;...,. .~ . ............r·· 1 

'rr..• I, ," • ':., ... .. 

.....~.:_~...: ....... .. _".r 

- . 

ST(iiH11I."m'y1!aA
COUIIT'rOF 1C4NAWIIA. S9 ' 
~ GAlIN S. SAlSQIf, ClE!III: OF ClACIIT CUT tF SAIl CCl'DIw 
AH:lIN SAID SiAlE. 00 tlEREBY CERnFY TH~T THe FOH~GOIIfG 
IS A'll\1Il CW( FIIOMlHE RECORDS OFSAID COURT II '1 
GIllEN IRID£R MY M'D S COURTlHS -To:ii-+
04YCp· .. 
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IN 1HE CIRCUIT COURT OF KANAWHA COUN'IT,~ST !.;JdINfi.[) .~ 
, 'IJ/J~PR #. . 

TOM DOUGLAS, Individually and ·c • lOp l 

on behalfofthe ESTATE ofDOROlHY DOUGLAS, ..r4""A"#1%~.!. GI1;~. 11 J: IS 

Cl.//J~' ••.. v " 
'lltc. ' .. /"

'Ir:'cui;'i,1
COl/1ft 

vs. Civil Action No. 10-C-9~2 
I 

MANOR CARE. INC., et aL. 1 
I 
i 

Defendants. 

CJRCUIT COURT GARNES ORDER 

ON JURYAWARP OF PUNITIVE DAMAGES 


On A~ 5, 2011, ajuty awmded the Plamtift'SI1.5 million In compeDSIIlo<y ~~ 

and $80 million in punitive damages against the "HCR Manor Care" Defendants., West Vi . 
I 

law requires the cl:rcuit court to provide a meaningful review ofthe punitive damage award as 5et 

forth in Perrine v. E.J. du Pont de Nemours and Co., 225 W.Va. 48~ 694 S.B.2d 815 (201q). 

The Court conducted ~e post-trial hearings onpecember 8, 2011 and June 28, 2012. All 

parties' were prese.c.t and represented by counsel ofrecord. ' ! 


; 

At the outset, it should be noted that West Virginia has a long histoxy and well develo¢,d 


precedent regarding punitive damages. See Punitive Damages Law in West V'rrginia, Robin J$ . 

Davis and Louis Palmer, Jr. (2010). This Perrl1u order involves issues of first impression in 

West Virginia. First. this ease involves reprehensible conduct which resulted in the 'M'Ongr4I 

death of Dorothy Douglas. No case in West Virginia provides a bencbmark 10 measure puniti~e 

damages in such contett. Second" the entire punitive damage verdict is covered by ~. 

These factors weigh heavily on the scales ofjustice when determiDing whether the $80 mi1Iiqu 


. punitive damage awsrd is aPIXOPriate under West Virginia law. 

I
1 

, WHEREUPON, the Court takes note that the 'tlanscrlpt of the trial and all sub~t 

hearlngs have been submitted for the record. The parties have been provided adequate time anp 

opportunity to fully briefthe propriety, or lack the..""'~ of the award ofp1.l.TLTtive damages. T.b.e 

Com carefully reviewed the full trial transcript, the legal arguments presented by all parti~ 

both 'Written as well as those presented in oral argument,. and is prepared to issue its findings d,f 

fact and conclusions oflaw. 1 


1 
PROCEDURAL FINDINGS OF FACT ! 

l 
1. A jmy trial commenced on July 26, 2011. t 

2. After 'VOir dire and introductory instructions, a six person jury and two altemate~ 
I 
1 

The compe;u,satmy verdict was sratutorily rewitted to approximately S 11 million purswmt to the MPLA ! 

noneconolllic cap. See1udgment Order en:reted on Oatobei'20, 2011. 1 


1 I 
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I 
ofqualified residents ofKanawha County were seated to hear the evidence vvithout objectiOl1. I 

1 

3. plaintiff presented testimony and evidence from Tara Bowles; Regina Ab~tt; 
Beverly Crawford; Patricia Langston; Robin Thompson (via video); Authony Park, M.D.; Da"tid 
Parker (via video); Katherine Hoops (via video); Devin Revels, Holly Bro"Wll; Scott Mitc~ll, 
MD.; Gary Geise (via video); Loren. Lipson, MD.; Linda White (via video); Mark: Wilson; $d 
Tom Douglas, before resting on Wednesday~ August 3, 2011. : 

i 
4. On day &Ix (0) at trial the Court made the detemrination that Plaintiff liarl. 

established sufficient evidence to allow the issue ofpunitive damages to go to the jury. Plainiiff 
admitted two adclitiOlJil pieces ofevidence in support ofms punitive damage claim; namely, fue 
redacted regulatory surveys :trom April, 2009, and November~ 2008, and the consolidated 1a:x: 
retampreviously disclosed by the HCR Manor Care Defendants. I 

5. At the close of Plaintiffs case, Defendants, Manor Care, Inc. and HeR ~or 
Care Servi~ Inc., moved for cUrected verdict pursuant to Rule 50(b) ofthe West VIrginia Rules 
ofCivil Procedure. See Trial Tl'8IlSCrlpt at Day 8 pages 80-87. Defendants' motion was denied 
after a full hearing. Defendants Health Care and Retirement COlporation ofAmerica, LLC abd 
Heartland Employment Services, LLC did not mske a motion for directed verdict 1 

I 
6. Defendants presented testimony and evidence from .Ki.nl Smith; Sara Jo~s; 

Theresa Vogelpohl; David. Goldberg, MD.; and Leroy Booth. before resting their case bn 
Thursday, August 4. 2011. l 

! 
7. None ofthe Defendants moved for judgment as a mat"c.er ofIaW at the close of tl:ie 

evidence. See Trial Transcript at Day 10 pages 1-13. i 
I 

8. The Court properly charged the jury with a ptmitive damage instruction subrniteed 
by the Plaintiff with amendments proposed. by the .Defendants. See Trial Transcript at Da~ 9 
pages 253-266. ;

I 
9. Counsel presen:ted closing arguments with only one objection noted. : 

I 

10. The jmy was presented a verdict form which included pUDitive damages. eo..Jel 
for Defendants requeSted that all four corporate defendants be consolidated on the verdict fotlm, 
forpllIpOses ofpunitive damages. See Trial Transcript at Day 9 pages 301-305. I 

I 
11. The jur,y retired to deh"berate, and following deliberations, announced that th~ 

had agreed upon a ve.tdi~ which 'WaS retumed as follows: 1 

We, the july, re1:Ilm the following vetdict! I 
Do you find that PIainti£f'proved by a preponderance ofthe evidence that there ! 
were violations or deprivations oftbe West VlI'ginia Nursing Home Act OD. the ! 
part ofthe Defendants that substantially contributed to mjury to Dorothy \ 
Douglis? Yes. 

2 
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What are the amoUl\t ofdamages as a result ofthe Defendants' violatio:ils or 
deprivations ofthe West Vaginia Nursing Home Ac:t.? 51,500,000.00 

. I 

Do you find that Plaintiffproved by a preponderance ofthe evidence that there 1 
was negligence on the part ofllie Defendants that substantially contributed to th.~ 
death ofDorothy Douglas? 1 Yes. . 1 

\ 
1,

What percentage ofthe Defendants' conduct that caused the death or Dorothy 
Douglas was medical negligence as compared to non-medical negligen.ce (the 1 
total ofthese two should equal 100%) 

I 

i
Ordinary Negligence 80%; Medical Negligence 20% 

I
What amount ofco:ntpeDSatory damages do you fir1d Defendants must pay to j 
Dorothy Douglas' cbD.ch-en, Tom Douglas and Carolyn A. Douglas Hoy, for th~ 
sorrow, l:lleIltal anguish, and solace 'Which may include society, companiomhip, j 
and comfort, illdividually? Tom Douglas and Carolyn A. Douglas Hoy i 
$5,000,000.00 

j
I 

I 
Do you find that plaintiff proved, by a preponderance ofthe evidence, that therei 

were breaches oftheir fiduciary duty on the part ofthc Deie1Jdan ts that caused I 
harm to Dorothy Douglas? Yes. 'I 

I 

What amount ofcompensatory damages do you fiad Defe.n.dauts must pay toi 
Estate ofDorothy Douglas for their breach? $5,000,000.00 

U:D.der the circumstances oftbis case, state whether you find by the prepon~ 
offb.e evidence that punitive damages are warranted against the Defendants: I 

Yes.. , 

1 
What is ~ total amount ofpunitive damages which you find by the i 
preponderance ofthe evidence should be assessed against the Defendants? I 
$80,000,000.00 1 

12. The Verdict Form was signed by the fOrepersOll. At the request of Je 
Defendants, the Courtpolled the jury and found that aU six (6) jurors were in favor ofthe verdiqr, 
and ftnther, the Court fO'llD.d the verdict to be valid and proper and accepted the same as 1$.e 
verdict ofthe jury as to actual and punitive damages. j 

13. The Jury awarded the Plaio.tiff eighty million dollars ($80.000,000.00) in puIJiti~e 
damages and eleven and ahalfmUlion dollars ($11,500,000.00) in colllpensatory damages. This 
calculates to approxima:reIy an 7:1 ratio. . i 

14. The Court entered a Judgment Order on October 20, 2011. I 
I 
J 
!3 1 
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IS. The Court entered the Order Denying Plaintiff's Motion to Alter or Am~ 
Judgment Reganimg the MPLA. Noneconomic Cap on Damages On January 9, 2012. I 

- 1 
16. The HCR Manor Care Defendants filed Dejenda:nts' Motion to .A.lter or AmJnd 

Judgment on Punitive Dames and Request for Hearing Pursua:nt to Games v. Fleming Lancifill 
and Memorandum ofLaw in support thereof (h.eteinait.er referred to as c'Defe1UltrntsJ Garites 
Motion',) on November 3, 2011. I 

I 

17. Plaintlff filed Plaintiff's &sponse to Defendants' Motion and Memorandum! 0/ 
Law in Support ofI1s Motion to Alter or Amend Judgment on Pzmitive Damages and Request.for 
Hearing Purauant to Garnes '\1'. Fleming Landfill (heremafte:r referred to as "Plaintf/J's Games 

I 

R£spon$e') onNovember 18,2011. I 
I 

18. Plaintiff :filed Plaintiffs Supplemental Response to Motion to A.lter or .Ame~ 
Judgment on Punitive Damages andRequest for Hearing Pursuant to Games v. Fleming Land';fill 
(hereinafter refetred to as "Plaintiffs Supplanental Games Response") on Jtme 20,2012. 1 

1 
19. The HCR Manor Care Defendants filed Defendants' Reply in Support of Vts 

Motion to Alter or Amend Judgment on Punitive Dames and Rsquestfor Hearing Pursuantlto 
Garnes v. Flemtng Landfill (hereiDafi:er refen-ed to as "Defell.l1a1rts' Games ReplTJ on Aprll24, 
201~ I 

I 

20. The HCR Manor Care Defendants :filed Defen.daD.t's Motion for ./Udgm::ct
Matter ofLaw. en in the .Alternative for a New Trial 01' in the Further Alternative for R .. 
and Memorandum ofLaw in support thereof (hereinafter refetred to as "Dejtmda:tds' New n;u 
Motion, 00. November 3, 2011. 1 

i 
21. PWutiff's filed Plai'tZtif.fs Memorandum of Law in Response to Defendanfys' 

Motion/01' Judgment as a Matter o/Law, Or in the Alternalivefor a Nevi Tl'iai or in the FUI'tlip 
Alternative for Remittitur (hereirutfter referred to as "PlaintiffS New Trial Response") din 
November 18, 2011. 1

I 

1 

22. The HCR Manor Care Defendants filed Defetztiatds' Reply in 8","ort of4 
. Motion/or Judgment as a Matter ofLaw, Or in the Alternative/or Q New Trial or in the Further 
Alternative for ...'Iltimittitur (hereina.f1C..er referred to as &~efenalU'..tsJ New Trial Rep{J1'') on Aplu 
24,2012. 

23. A hearing was held on these matreIs on June 28. 2012 (hereinafter referred to as 
fue"6~Hearing T~. . i 

SUBSTANTIVE FINDlNGS OF FACT AND CONCLUSIONS OF LAW ~ 
1 

The West Vlrginfa SUpreme Court recently synthesized the process for a trial co~s 
review of a pUllltive damages award. Perrine v. E1 du Pont de Nemours and Co., 22S W.V~ 
482, 694 S.E.2d 815, Syl. Pt 6 (2010). The 1rial court must:first evaluate whether the evidente 
presented at trial justifies a punitive damage award under Mayer v. Frobe. 40 W. V a. 246, 22 S,t. 

I 
i4 I 
I 
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I 

58 (1895), and its progeny. Ifa punitive damage IIW8III is justified. the court nmst then ~ 
the amount ofthe award pursuant to the aggravating and mitiga.ti:ug criteria set forth. In Ganze~ v. 
Fleming Landfill, Inc., 186 W.Va. 656, 413 S.E.2d 897 (1991), and the compensatory/punitive 
damage ratio established in TXO Production Corp. v. Alliance Resources Co1p.~ 187 W.Va. 457, 
419 S.E.2d 870~ Syl Pt. 5 (1992). J 

. 	 I 
TIrls Comt is tasked with the :respons:ibility to conduct a post-trial review of the punitive 

damage award and specifically set forth findings:lllade under Mayer, Garnes and 7XO. Each ~ 
requires a different type of post-trlal review and each is addressed in tam. See Punitt'le 
Damages Law in West Vuginia, Robin Jean Davis and Louis Palmer, Jr. (2010). !I 

Preliminarily, the Defendants contend that each corporate defendant is entitled to ian 
independent post-trial Maye1' review regarding the sufficiency of the evidence, aggrava:!:ing and 
mitigating factors under Garnes and TXO due process analysis. This request is prob1em+c 
giveu the posture ofthe case and the defense strategy deployed by the Defendants. i 

l 
The Plaintiff adduced sufficient evidence for the jury to conclude, and the Court :tiJcIs 

that, all four Defendants operated the nursing home jointly. the nursing home license was isstted 
to Health Care and Retirement Corporatioo of America, LLC; the nursing home staff..Jas 
employed by Heartland Employment Services, LLC; the nursing home was macaged by H¢R 
Manor Care Serviees. Inc.; and Manor Care, Inc. owned and, controlled each entity. Testim.ohy 
was adduced at trial and Counsel for the Defendants conceded that these four. COIPOrati$s 
operated under the 1xade mune '~CR Manor Care.OJ Consistent with these fuutings of filet, t 
Court notes the followitlg: 

(a) 	 The HCR Manor Care Defendants were represented by a single COIpoJte 
representative throughout the trial ofthis matter. Trial Day 1 (July 25, 2011) at p.42; 

(b) 	 The HeR. Manor Care Defendants voiced no objection during jury selection ~ 
having 'just one strike, instead of one strike for each COlpome defendant becauSe 
they"re all in the same family." Trial Day 1. (~ulY 25, 2011) at p. 34; I 

(c) The HeR Manor Care Defendants were Jointly represented by the same counSel 
. through trial who introduced themselves to the jury during opecing statement b 
representi.u.g the ""defba.Ldants m the case, Hear'"Jand ofCb.arle.."tcIL.n Tl:ial Day 2 (Jthy 
26,2011) atp. 136; I 

(d) 	 The Human Resource Director for the llUl"Siug home testif1ed that she was employM 
by "HCR Mattor Care" although her paycheck came from Heartland Employment 
Services. Trial Day 4 (July 28,2011) at p. 24; j 

I 

(e) 	 Kat1ny:o. Hoops is the Vice-President and Director of Tax, liltel:Qal Audit and R.Jk 
Management for HeR. Manor Care Services and Manor Care, Inc., and testified t1'/p.t 
Manor Care, Inc. and its subsidiaries are engaged'in the business of''the operation of 
nursing homes" and Manor Care, Inc. "directly controls" its subsidiaries. Trial Day 
S (July 29,2011) at p. 38; I 

15 	

I. 
I 

i 
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(f) 	 Mark Wilson is the Regional Director of Operation for seven HCR Manor C~ 
nursing homes including the West Vl1'ginia facility. M.r. WIlson testified h:J is 
"completely" responsible for the nursing homes in the 111d~AtIantic region includirng 
"cli.uical, financial, reporting outcomes, budget compliance, survey eomp1iancelor 
1rail3iDg or education." Trial Day 7 (August 2,2011) at P 64. Mr. Wilson expres$Iy 
held tdmselfout to the public as employed by HCR Manor Care (p. 65). Mr. W~on 
is paid a bonus at the discretion of the Manor Care, Inc., President Paul Ormond (p. 
69-70). :Mr. WIlson was "responSIble for the day to day operations" of the west 
Virginia. nUISlng home in-vol'Ved in tbislitigation (p. 64); I 

1 
(g) 	 David Parker is the General ManagerNice President over Mid-Atlantic Division for 

Manor Care Inc. and is "responsible for the operation" of the West VIrginia nursip.g 
home. Trial Day 3 (July 27, 2011) at p. 211. Mr. Parker reports directly to the eGO 
of Manor Care, Inc. and all the Regional Directors of Operations, mcluding M~k 
Wilson, report directly to 1rlm. !d. at 209-210. Mr. Parker holds monttily 
operational meetings with all RegiODal Directors of Operations, including MLh:k 
W1lson, to keep Jilin infonned of facility operation, residem care issues, and state 
surveys. Id. at 217-219. After:MI. Parker approves the budgets for the facility he 
presents the budgets to the COO for approval, this includes the budget for HeartlaD.d 
ofCharleston. Id. at 225-227. l 

J 

Moreover, the HCR Manor Care Defendants requested they be consolidated on the 
verdict fonn for purposes ofpwrltive damages. Specifically, on Day 9 oftria!. at 301-305 oftbe 
transcript. counsel for the HeR Manor Care Defendants argued: i 

. I 
We tb.ink that each defendant should be separated out: and the jury shouid decide 
whether or not they're liable for punitive damages, yes or no. And then on the 
verdict form, there should be one line for all the punitive damage [ ...]. If the 
Court's inclined not to do that, then we want all of the defendants together with 
one line and the objection is on the record. 

1Counsel for the HCR Manor Care Defendants went on to argue: 
1 
I 

If the Court's mling is going to be ifwe separate out the defendant.s in teIms ofyes or ito 
question about punitives and we're not entitled to have just one line for punitive to~ 
then that's ~ we're going to take out the request to haYe them. separated and ~ 
there will be one question for all the defendants and one line for all, any and all pu:o.itite 
~~. 	 l 

I 

I 
Having adopted and followed this joint trial strategy. the HeR Manor Cate Defend3I¢s 

are judicially estopped from sepa:rating the COlpOration during the post-trial review. Riggs~. 
West Y'vgtma University Hospitals. 1nc.7, 221 W.Va. 646. 656 S.E.2d 91 (2007). The HeR 
Manor Care Defendants knew full well that iUl trial strategy meant that any of the fOln: 
defendants could get "'socked" a punitive damage a'Ward by the jw:y. See Trial Ttanscrlpt at Day 
9 page 304. . 1 

I 
I 

6 
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I 

\ 
l 
\ 
I 

Accordingly, the Court will review ofthe punitive damage award. against the HCR ~or 
Care Defendants in the same context as they represented themselves to the jury; namely, as j~ 
defendants operating a nursing home under the same Manor Care "umbrella." ! 

j
Step One - Propriety of Punitive Damages Undet'Mayer 1'. FrobJil I, 

The first step is to detemrlne "whether the conduct of the defendant(s) toward lhe . 
plaintiff entitled the plainti:if to a punitive damage award". under Maye1' v. Frobe, 40 W."!:t.

I 

22 S.E. S8 (189'5), and its progeny. The circumstances that wmrant a paoitive £1e 
assessmellt by the jury have long been established in West Virginia: 

In actions ofto5 where gross fraud" malice,3 oppression, or wanton,4 wil.lful,S or 
r~k1ess conduct or crimin.al indifference to civil obligations7 affecting the rights 

1 
I 

of others appear, or where legislative enactment authorizes it, the jmy may assess 
exemplary, punitive~ or vindictive damages; these terms being synonymous. I 

'I 
2 . I 

Only two of the Defendants moved fur judgm.ent as a matter of law 112: the close of the Plaintiff"s case-fn~ 
chief and none aJ: the close of the evidence. Bee WVR.cP 50(a); MontgomtJ1'y v. Ca//ison, 226 W.Va. 296, ~OO 
S.E.2d 507 (2010) (per curiam) (gg Chambers v. Smith, 157 W.Va. 77, 198 S.E.2d 806 (1973). Some. ifnot all. 
of1he Defendauts have waived their right to cbaUeDge the sufficiency ofthe evidence which resulted in the awar~ of 
pUDitive damages. i 

I 
3 "['r]he p\lDitiw damages demUtion ofmalioe has grown to include JlOt only mean-~ cxmduct, but a.iso 
~ely negligent conduct that is likely to cause serious hazm." T.XO Prod. Corp. v . .4.0iance Res. Corp., 187 W. 
Va. 457, 474, 419 S.B.2d 870,887 (1992), er/!'d, 509 U.S. 443, 113 S. Ct. 2711,125 L.:Ed. 2d 366 (1993); see a,fso 
Petersv. Riven Edge M'rn., 1111:.,224 W.Va.160, 190,680 S.E.2d 791,821 (2009) ("The fmmdation ofaninfi'n"EUice 
of malice is the general disregard of the rights of otheIs, rather than an iutent to injure a particular indiviW"')

I. 

4 "Wanton"' m:iscollduct is defined as "reckless iDdiffere:I1ee to 1he consequences ofan act 01' omissiOD, whb.e 

the party ~ or failing toaet is cOllSClous ofhis conduct and. wirhout any actual int.ealt to in~ is aware, mim 

hls knowledge ofexisting circums~es and conditiOllS, 1'hat his conduct will it!.evitably or probably rest1lt in ~ 

to another." $tQne v. Rudolph, 127 W.Va. 33S 3, 2 S.E.2d 742, 748 (1944). l 


1 
s "Wi1lfal." nrlsc:ondlld: llleaDS more 1han negJ.i&mce and carries the idea of delibexation and inten1i~ 

wrongdoing. Willful mis<;onduct !noludes all conscious or intent:ianal viaIatio~ of c!efin.ite !!!.w or rales ofeon-dt¢t, 

as distinguished &om ~uneoJlscio~ or mvoluntaIy violaticms. State v. SawuIers, 219 W.Va. 570, 516, 

638 S.E.2d 173, 179 (2006). l 


I 
- 6 The tlSU8l meaning assigned to ''wilI:til4., "wanton" or "reckless" is that the actor has intentionally done an 


act of an unreasOllSble c:baracter .in di.uegard of a :risk known. to hlm or so obvious that he mast be taken to ore 

beeD aware of it, and so great as to make it highly probable tbat harm would follow. It usaally is accompanied ~ a 

conscious indift"ere;Qce to the c:onsequences, amounting almost to wiIlingness that they sbalI folloW; 8lld it bas ~ 

said that tbis is indispensable. ClixIe v. Joy Mig. Co•• 112 W.Va. 769, 772 n. 6, 310 S.B.2d 835, 838 Do (; (19~) 

(qqoti.Dg W. Prosser, Handbook ofthe Law ofTons 185 (4th Ecll971). i 


I 
1 11le "mmiDal iD.di:fference to civil obligatioos" basis for awarcfing puniti'Ye damages tef~ to critD.ili1ll 

cosduct by a defe:udant that resnlted in harm to 1be plaimiff. See McClung v. Maricm Cuunty Comm 'n, 178 W. ~a. 

444, 4S2, 360 S.E.2d 221, 229 (1987) ("[O]ne of the infteqI1eDtly ~ factors supporting an award ~f 

punitive damages [is) unprosecuted crim.i:D.al conchtct[.]'"). I 


7 I
I 

I 
J 
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Mayor Y. Froba. 40 W. Va. 246. 22 SA 58. SyI. Pt. 4 (1895). SpecIfically relevaot to l. 
matter, the west VIrginia legislature authorizes punitive damages in the west VJrgiDia NURSING 
HOME ACJ:, W. Va. Code § 16-SC-15(c) [1997] r[W]here the deprivation ofany sach ~or 
benefit is found to have been willful or iD. reckless disregard ofthe lawful rights ofthe reside)n, 
punitive damages may be assessed.). 1 

I 
The HeR. Manor Care Defendants contend that the evidence was insu:ff1ci~ to establish 

its conduct wammted consideration of punitive damages by the jury 'UXlder Mayu. $ee 
Deflmfiants' Gttrnes Motion at pp. 2-4 ("•••the DefeD.dams acted with the Upmost regard!to 
patient safety.""); Dej'e7ldants' Garnes Reply at p. 2 (Defe.udants· made " •••every reasonable 
attempt to provide Dorothy Douglas with the highest degree of care."); Defendmtls' New Trfaz 
Motion at p. 47; Defendants' New Trial Reply alp. 26 (plaintifPs evideo.ce onp1Dliti:vc ~ 
was "exceedingly weak."); and Garnes HBIlring Transcript at pp. 157-63. i 

. i 
The Com disagrees. The Court :finds there is ample evidence to support an award jOf 

punitive damages against the HeR. Manor Care Defendants. Specifically, the Court notes tliat 
the evidence adduced at trial was sufficient for the jury to conclude that: i 

I 
(a) Dorothy pouglas was an incapacitated resident ofthe nursing home opemtedjoint1~ 

by the HCRManor Care Defendants; '. 
j 

(b) Do.tOtb.y Douglas was neglected9 over a period of19 days at the mu:sing home whi4 
resulted inher death by dehydration; I 

ee) The neglect was peIpetratecl by the nursblg home staff'empioycd by the HeR. ManO~ 
Care Defendants; 1 

(d) The HCR Manor Care Defendants were awue that cbronie short-staffIng of its I 

l11l1'SiJ)g homes jeopardized the health and safety ofm residents; I 
(e) The HCR Manor Care Defendaots intentionally acted with a disregard to a moWJl I 

risk With the high PIObability that hamL would:result from the neglect ofin~ 
resideu.ts ofm nu:rsiDg home; i 

i 
(f) 'The HCR Manor Care Defendants possessed actual knowledge ofits understaffed I 

nursing home and the risks attendant to its conduct; and 
I 
I 
I 

8 See Orr v. Crowe. 173 W. Va. 335, 3IS S.E.2d 593, SyL Pt. S (1983) ("1:a d'¢enJiining Wbelher there lis 

mffjcje.t\t evidence to support a jury verdict the court shouI4: (1) COD.Sida' the evidence most til.vorable to 6lD 

prevailing P8It3; (2) assume thal all c:ouflid3 in the evfdImce were mol'WCl by the jury in favor of1he ~ 

P&I1;Y; (3) lISS1DDO as proved an :facts Whioh 1he prevaiIiq partys eWieo.ce tmlds 10 prove; and (4) give to & 

prevailing parI;y the bcmetit ofan :favorable ~which reasonably may be dnlwu from the:£acts proveti.") I 


, co:Neg1ec:t"" canbe clefiQecI. lIS "the ~le fiIilure by a ~ to provide the care neceasmy to .l 

'/:be physical sa:fi:ty or health ofan ~ adult... W. Va. Code § 61-2-29 [2009]. I 


18 I 

I 
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(g) The'HCR Manor Care Defendants were placed on notice ofneglect in its nursing 
home by residents, resident :families. staffand. state regulators but failed to take 
appropriate action. 

Neglect of an incapacitated resident of a nnrsing home, which results in death by 
dehychation, over a span of 19 days, is conduct wblch is sufficient to justify an award ofp~e 
damages under West Vuginia law. Moreover; actual knowledge of systemic neglect in a n~ 
home~ over a period of months or years, rises to the level of intentional, wanton, willful ahd 
recIdess conduct. The HeR Manor Care Defendants engaged in a. reckless disregard for $e 
lawful rights of its nursing home residents which resulted in the wrongfal death of Dorothy 
Douglas. The evidence presented at trial is consistent with and justifies an award ofp~e 
damages under the Mayer test and W. Va. Code § 16-5C-lS(c). ~ 

I 
Step Two -AggravatingAnd Mitigating Criteria Set Out In Garnes 1 

The second step is to examine the amo'UIlt of the punitive damage award pllISUaIIt to ~e 
aggravating and mitigating criteria. set out in Gant2S V. Fleming Landfil~ lnc.., 186 W.Va. 6$, 
413 S.E.2d 897 (1991). The Perrine Court recently grouped these factors according to ~ 
plll'pOse and set forth a synthesized outline for the trial court to follow. Perrine. SyL Pt. 7. I 

J 

. When a 1Iial or appellate court reviews an award of punitive dama.coes for excessi~ 
under Syllabns points 3 and 4 of Games 'V. Fleming Lan4filJ, Inc.• 186 W.Va. 656, 413 S.E~d 
897 (1991). the court should first determine whether the amount oftb.e punitive damages a.waid 
is justified by II&,OJ'lEPatitzg evidence including. but not limited to: (1) the reprehensibility oftJie 
defendant's conduct; (2) whether the defendant profited from the wrongful conduct; (3) tl1e 
financial position ofthe defendant; (4) the appropriateness ofpunitive damages to encourage :fa1r 
and reasonable settlements when a clear wrong bas 'been con:mrltted; and (S) the cost oflitigatiqu 
to the plaiJJ.tif£: ' ! 

1 
The court should then consider whether a reduction :in the amount of the pllIJ.ith#p 

damages should be permitted due to mitigating evidence including, but not limited to: (~) 
whether the punitive damages bear a reasonable relationship to the harm that is likely to occrir 
and/or has ocetmed as a result of the defendant's conduct; (2) whether ptUlitive damages bear ~ 
reasonable relationship to compensatory damages; (3) the cost of litigation to the' defendant; (~ 
any criminal sanctions imposed all the defendant·for his conduct; (5) any other civil aeti.o~ 
against the same defendant based upon the same conduct; (6) relevant infonna:tion that was ndt 
available to the july because it was unduly prejudicial to the defendant; and (7) a.dditioruh 
relevant evidence. p~ 'V. E.L du Pont de Nemours and Co., 22S W.Va.. 482. 694 S.E.2a 
815, Syl Pt. 7 (2010). . 1 

The Garnes factors are interactive and must be considered. as a whole when reviewing 
pucitive damages awards." Perrine v. E.L du Pont de NemolU's and Co., 22S W.Va. 482, 554l, 
694 S.E.2d 815, 887 (2010); TXO Prod. Corp. v. Alliance Res. Corp., 187 W.Va. 457, 474, 419 
SE-2d 870, 887. '. ! 

A. GI'D'ne3 Aggravating Faders: The Court· is first tasked with determinlng whether thl 
J 
( 
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8Dlount of the punitive damages award is justified by aggrtnlatillg evidence. The Co~ is 

provided with :five general categories of G&l1'1le.S aggravatiag factors to consider. Each i is 

~m~ 1 


, 
1. Ga:rnes aggravating factor: The Defendants engaged in reprehensible 


conduct. The:first factor to be considered is the reprehensibility ofthe conduct. The HCR Maior 

Care Defendants' deJly that it engaged in reprehensible conduct. See Defimdants' Ganks 

Motion at pp.·S-8; Defendants' Games RepI)l at pp.8-10; and Games He&l1'ing Transcript at ~. 

168-69. The Collrtdisagrees.· 1 


1 
The Court finds that there is sufficient evidence for the jury to conclude the HeR. Marior 


Care Defendants knowingly engaged in an. intentional and. malicious course of conduct resultipg 

in the neglect of Dorothy Douglas. Such neglect proximately resolted in her death py 

dehydration. Neglect: of an incapacit2f:ed adult is per se reprehensible. See State v. Bull, 2\)4 

W.Va. 255, 263 (1998) (holding that neglect and abuse ofan i:ncapacitat.ed adult is reprehensible 

conduct that is subject to criIoiDa1 prosecution and peo.alty). 
 I 

The conduct by the HCR Manor Caze Defendants is reprebeJmble because it was not 1m 
isolated event. There was sufficient evidence presented. at trial to establish Dorothy Douglas w!as 
neglected throughout her 19 day otdea1 at Heartland of Charleston. Dorothy Douglas beca:the 
immobile~ fell, suffered significant head trauma., developed sores in her mouth. for which the 
dead tissue had to be scraped away with a soalpel, suffered bruises and sores on her body, ~ 
was so depleted ofwater tbat she became dehydrated and died. I 

I 
I 

The conduct by the HeR Manor Care Defendants is reprehensible because the neglelct 
was systemic. repetitive and effected other residen1s as well. The Plain1i1f presented evidence bf 
a survey dated April 29, 2009. months before the residency of Dorothy Do~ conducted }by 
state rego1a:tnrs which cited the West Vuginia nursing home far failure to ~consiste.o.tly d.ep1qy 
suftiCicnt nursing staff across all sbifts and llllits to meet the assessed needs of depend~t 
residents." The survey 1'e'\Tealed coDfidential intexviews from statt; residents and. family 
members who "verbally reported the inab11ity to get eve.c. the basic care completed during tim~ 
when the facility was short staffed with nursing assistants most notably on weekends." S~ 
Plaintiff's Trial Exbibit "'20". Mark Wilson, Manot Cere Regional Director of Operations (£:0;r 
seven HeR Manor Care nursiog homes in West VitgiDia.. includtog Heartland of Charleston) 
testified that he was aware of the survey results prior to the admission of Dorothy Douglas ~ 
"knew it was a problem." Trial Day 7 (August 2. 2011) at p. 92. ] 

I
Furtbezmore, the Plaintitf adduced evidence at trial sufficient for a jury to determine tlie 

conduct was reprehensible. Specifically, tbc Court notes the followhtg: i 
I 

(a) 	 An HeR Manor care nursing staff member (rara Bowles). assigned to a.tt.erk 
Dorothy Douglas, descn1>ed the conditions in the nursing home as '11om"ble" add 
"unbearable." Trial Day 2 (July 26.2011) at pp. 183, 189. She testified that "thereis 
too many patients for US to take care ofby ourselves" and patients would lay in their 
urine and feces for hours. Id at 183. 189-190. She admitted that she and the rest ~f 
the staff "couldn't take care of the patients t'Qe way We sho1l1d have." Id. at 196. 

I 
i 
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She testified: "I wouldn't put my dog there." Id. at ~O2; 	 1 

(b) 	 AIl HeR Manor Care nursiug staff supervisor (Beverly Crawford), who ~so 
atteJlded Dorothy Douglas, testified the patients "weml't given the proper care 1pm 
they deserved." Trial Day 3 (July 27,2011) at p. 45. She testified that she repo:rlted 
resident neglect to the HeR Manor care administrator who "yelled" at her ~or 
dooumenting patient neglect and removed the report from the books. tel at 47, 61
62. 	She accused the HeR Manor Care administrator ofoovering up the incident tkd 
testified the policy -was "You report soJJietbing; you get £iIed." Id. at p. 63; \ 

• 
(c) 	 A registered nurse (paula~) from another :fB.cllity (Heritage) testified tkt 

she provided. care for Dorothy Douglas the moming after she 'WaS transf'etred :frGm 
I

HCR Manor Care and that, in her opiniol1t Dorothy appeared to have been a victim. 
ofneglect. Trial Day 3 (July 27, 2011) atp. 161; t 

(d) 	 An HCR Manor Care human resource director (Devon Rawe1s) testified that she 
complained to regional management about the West Virginia. nu:csing home st4tr 
being short-staffed, overworked and undetpaid and requested pen:nission to bring m 
additional staff. The request was repeatedly denied. Trial Day 4 (July 27,2011);at 
p. 16-17. That this work environment cause great tlmt a 100% tumaver rate in tie 
nursing department. SBB Plain1:if:rs Trial &In"bit "7"; . I 

I 

(e) 	 The HCR Manor Care Defendants actively concealed and covered-up ~ 
misconduct prior to the death of Dorothy Douglas. The plaintiff adduced eviden~ 
at trial that the D~fendants intentionally altered data and attempted to cover up the~ 
systemic staffing problems from West Virginia regulators. This intentional coruiuet 
includes; (1) falsifying sta.ffiag schedules (See Trlal Testimony of Mark WIlson clair 
7 pages 103-104); (2) inte.ntionally miscalculating nutSing hours (See Tri3J. 
Transcript, Testimony of Mark WJ!s0l1t Day 8, pages 59-62); (3) dest:m.ctiOll df 
written complaints ofneglect (See Trial Ttanscr.ipt. Testimony ofBeverly Crawfor4. 
Day 3, pages 46-47, lines ll-22, 1-13); (4) reprimanding employees f¢" 
documenting neglect (See Trial TIaIlScript. Testimony of Beverly Cmwford., Day 31, 
pages 46-47. lines 11-22, 1-13); and (5) increasing the nmnber of staff during Stat~ 

. inspections (See Trial TtanSCrlpt, Testimony ofTara Bowles, Day 21 pages 189-191)r~ 
and 

, 
(f) 	 The HCR Manor Care Defendants acknowledged to state regulatom, prior ~ 

Dorothy Douglas' adm;ssion, that the West Vttginia IIllISiog home, particularly th~ 
second floor, was understaffed approximately 46% of the time. Dotothy DouglaS 
was a resident of the second floor. The nursing staff' testified the facility ~ 
a.ctually short-staffed 99% of the time. Trial Day 2 (July 26, 2011) at p. 213. The! 
nUISing home admjnjstrator testified that he was aware staffing falling below statej 
minimums on occasion. Trial Day. 6 (August 1, 2011) at p. 67. Despitel 
acknowledging the probl~ the llursiag home was still short-staffed during the! 
residency ofDorothy Douglas. ! 

I 

I 
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The Court finds there is ample evidence to support a finding that the HCR Manor qn.e 
Defendants engaged in repIebensible conduct which substantially contributed to and w~ a 
proximate caase ofthe death ofDorothy Douglas. I 

(2) GIl1'1U!S aggravatiJlg factor: Defendants Directly Profited from the wronJru 
Conduct. The second Games aggravating factor is to consider whether the Defendants profited 
from its wrongfal couduct. The HeR Manor Care Defendants argue they did not profit from ~ts 
alleged mUconduct. See Defentkmts I Games Motion at pp. 8-9; Defendants· Games Replyl at 
pp.l0; and Garnes Hearitzg Transcript at pp. 168-69. The Court disagrees. i 

, 
The Court finds there is sufficient evidence adduced at trial for the jury to conclude -aiat 

the short-staffing of the nursiDg home was directly related to coIpOrate profits. The plaintiff 
presented evidence at trial that staffing is the largest expenditu:re in the Dlll'sIDg home industiy. 
Trial Day 6 (August 1, 2011) at p. 63. Devon Revels testified that she repeatedly requested 
authority to hire more paid staff and agao.cy employees. The request was refused because of the 
increased expense. The Plaintiff presented sufficient evidence for the jury to conclude that the 
repxehensible conduct ofthe HCR Manor Care Defendan1:s was motivated by cotporate profits. I 

1 
i 

The HeR 1'4anOl' Care Defendants submitted various :financial information during tb.e 

post-trial hearings to establish the punitive damage award "effectively wipes ouf' the profit ~f 

over 500 HCR Manor Care nursing homes (Defendants' Garnes Reply at pp.lO). The Hca 

Manor Care Defendants argue the punitive damage award wipes out C&all equity" of seven We~ 

Vrrginia nUISing homes (Defendants' Garnes Motion atp. 9), represen1:s 26 years worth ofall tlie 

income of all the West Virginia nursing homes (Garnes Hearing Transcript at p. 239) or fo& 

1imes (4x) the combined equity of the West Virginia buildings owned by the HCR Manor earle 

Defendants (Garnes Hearing Transcript at p. 241), and suggests the award may b~ 

(Games Hearing Transcript at p. 169) and destroy the Defendants (Garnes Hearing Transcript 

at p. 1(9). The HeR Manor Care Defendauts mgue it is manifestly ~ust to "extracf' 6.67% Qf 

iU; net worth. countrywide for a single event occurring at one facility. Defendants' GarneJs 

Motion at p. 11. 


The Court specifically asked counsel whether tlrls evidentiary proffer was intended l
I 


demon.stxate the inability by the HeR Manor Care Pefe:odams to pay the punitive damage award. 

Counsel tactfully avoided an answer to the question. (Garnu Hearing Transcript at p. 119-20k 

Plaintiff responded by referencing evidence in the record that the HCR Manor Care DefendantS 

purchased $125 million in liability insurance. There is no covetage ·dispute 8Ild no teSeI'Vation of 

rights. See Order Denying Plaintiff's Motion to Alter or Amend Judgment Regarding the MPL4 

N01l2conomic Cap on Damages entered on January 9. 2012. The insurcmce policies were 

submitted of record and the Court takes judicial notice, with no exception taken by th~ 

Defendants. that the insurance policies expressly provide coverage for punitive damages. SeJ 

Garnes Hearing Ihmscript at pp. 114-20. So, in reality, this verdict will not "wipe out" th~ 

Defendants financially. The only economic cost to the HCR Mmor Care Defendants adduced iIi 

the post-trial review is a poten~ un-quantified.increase In future insurance premiums. Se~ 

Games Hearing Transcript at pp. 251-59. ! 


j 
(3) Games aggravating factor. The Defendants operate a lI1uIti-billio~ 

j 

12 

04/11/2013 THU 08:59 [TX/RX NO 63B3] ~033 



NO. 828 P. 34
APR. 11. 20 13 9 : 00 AM CIRCUIT CLERK 

I 
dolIsr business. The third Games aggravating factor gives eonsiderafion to the financial web 
ofthe Defendants. The HeR Manor Care Defendants assign eIIOr to the use ofthe Manor cb, 
Inc. tax retum and argue, for the first time post-1ria1, that ODly Heartland of Charlest$'s 
fiDancial information should have been iutroduced at tria1.10 See Defendants' Garnes Motion at 
pp. 9~1l; Defendants' Games Repl:y at p. 11; and Garnes Hearing Transcript at pp. 23241. ! 

J 

This position is lllltenable for several reasollS. First the HCR Manor Care Defenc:1.anm and 
not object at trial to the introduction of the consolidated tax mum on the basis it was the w.rdng 
infoImation to use, but only that the tax retum was tmduly prejudicial. See Transctipt day 8 W. 
70, 87. Nor did the HeR Manor Care Defendants introduce evidence ofseparate tax returns for 
each of the four coIp~ defendants.I 1 Second, due to the HCR Manor care Defenda+' 
decision to tty this matter as a singular emity and to consolidate all of the Defendants iIi a 
singular punitive damages awa:rd, p1acillg into evidence the :financial worth of each Defend4nt 
would have been redundant to that encompassed in the consolidated return. for Manor Care, ll:).c. 
Finally as recognized in TXO: "It is the management of USX that lXlust ultimately make 'lite 
decision that its employees willoot engage in malicious and netarlous busineSs activities, arid,. 
therefore. it is the pocketbook ofUSX that the jury verdict must rea.eh." TXO Prod Corp. Iv. 
AlIian.ce ReI. Corp., 187 W.Va.. 457, 477, 419 S.E.2d 870, 890. The Court:finds the ceo_ r 
ca.llmg the shots" was Manor Care. Inc. ! 

The HCR Manor Care Defendants agreed during the jtIIy charge that they wanted alllf 
the Defendants Oll a single line. Manor Care" Inc. disclosed the 2009 consolidated tax retum for 
trial record12 which evidences $4,085,072,446.00 in total revenue, total 8$setB bf 
$7.917,892,414.00 and a net profit of $75,263,092.00. HCR Manor Care Regional Director bf 
Operations, Mark: WIlson, testified that the HCR Manor Care Defendants employ "nearly 60,OQO 
employees working in over SOO locations :o.ation'\\ide.'· Trial Day 7 (August 2. 2011) at p. 69. 1 

j 

The HCR Manor Care Defendants hold a $4 billion share of the a.1lD.ua1 JIUrSing hoJe 
l 

l 
10 The Court takes judicial notice that the financial infonnation for Heartland of Charleston was not ~ 

wtn post~CRManor Care Defendants claim the profitaOility ofthe individual facility. Heartland ofCbar~ 

should have been the &ancial itr.fonnation provided to the jUly. The HCR Manor Care Defendants never provide'fl 

fina:o.cial iIlformatiou for the individual nursing home, Heartland of Charleston, prior to trial, nor did the HCR 

M.ano;J;- Care Defendants move during trial to ~ this evidence. The CO'm"t also recognizes after re'Yiewil!g ~ 

fiDancial fnfonnation. the HeRManor Care Defendant subnUtted to the Court In camera on day one (1) of1rlal. (s,k 

Plaintiff's Notite of Filing filed on June 25, 2012, exhibit "'en that this production contained no ~ 

fnf'ormati.on for liealth Care & :Retirement Corporation of America ILC, the Defendant that hoilh the license to 

opemed Heartland ofCharleston. AdditiODally.l<.atherlne Hoops testified on day 7 page SO that the sole :mettJ.ber 0'£ 

Health Care &: Retirem~Corporation ofAmerica LLC is Manor Care, Inc. Consistent with 7XO Production CorP, 

Y. Alliance Rss01ll'Cf/3 Corp. 187 W.Va. 457 at 477, the HeR. Manor Caxe DefeDdaxrts caxmot be less than 

forthcoming dllrillg discoveljr and 1hen claim foul when the Plaintiff bas to use the o:r:Ily information available t6 

~u~ I 
12 It should be noted '!hat the Manor Care Defendmrts 8$sign error in the introduction of the consolidated. taX 

retum at trial. As discussed, infra, the HeR Manor Care nefundants opted to consolidate the four COIporate 

defendants for purposes ofpuuitive damages on the verdict form. Introduction of the consolidated tax retums w3.!! 

appropriate. Furthermore, the HeR M'Ilt\or Cm:e Defendanu did not proffer. nor cfisclose. individual fillatl.c.iaIs fo~ 

·the facility until post~trlal. Consistent with TXO Production CQ1"J1. ". Alliance Resources Corp., 187 W.Va. 457 at 

477, the Manor Care Defendants caIIllot stonewall discovery and then claim !QuI when the Plaintiffintrod1..lCeS th~ 

only iDfoxmation available to tb.em at trial. I 
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I 
market and report nearly $8 billion in assets. The HeR Manor Care Defendants reported a~ 
opezati:o.g profit of$75 milliOll in 2009 alone. Given the HCR Manor Care Defendants' size akd 
:resources. a large punitive da.mage award is reasonable and required to. serve the purpose jof 
puaitive damageslJ. ! 

Wbile the wealth of a defendant(s) cannot justify an unCODStitrrtional punitive ~ 
award, the award in this case is not unconstitotiozW or excessive. Indeed. to acc<>lllpffim 
punishment and deteIIence for such a wealthy company. a punitive' damage award mtlst 
necessarily be large. Perrine v. KL du Pont de Nemours and Co .• 225 W.Va. 482, 555. 694 
S.E.2d 815. 888 (2010). Tbis is particularly true when the "pnclshment" aspect of a punitife 
damage award is offset by the presence of $125 million in punitive damage insurance. T1iis 
verdict sends a clear "detel:ren.ce" message to a multi-billion dollar nursing home COl'porati~n 
that its misconduct will not be tolexated in West Virginia.. 

14 
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neglect and wrongful death ofa family member. It should be noted that the costofbrlnging tris 
case to trial exceeded the last offer made by the HCR Manor Care Defendants at mediation. The 
cost oflitigation to the Plaintiffjustffies this award ofpunitive damages. I 

B. Gaml!S Mitigating Factors: The court is also tasked with eonsidetation ofwhether a ! 
reduction in the amo\mt'oftbe punitive damages should be pe.aoitted due to mitigating ~. 
The Court is provided with seven general Ga1718S mitigating factors to consider. Each is J 
addressed in tom. . 1 

1. GtD7U!S mitigating factor: Neglect of an bJ.eapacltated resident in a ll~g 
home is a grievous harm. The first mitigating Games factor is consideration of whether the 
punitive damages bear a reasonable relationship to the .harm that is likely to ooeur 8Jlt1Ior lias 
OCCUl'l'ed as a result of the defendanfs conduct. The HCR Manor Care Defendants all h'ut 
concede this factor. See Defendanil' Garnes Motion at pp. 1+15; Defendants· Garnes Replylat 
p. 13. . I 

The "hatm." to Dorothy Douglas was death by dehydration. It could be said there is ao 
greater harm than the cost of a life. In this instance, the b.aml that is likely to OCCtIt as a result ~f· 
systemic neglect of an incapacitated nursing home resident is grievous and merits a substantitU 
punitive damage a.ward. \ 

Many nursing home resid.e.uts, like Dorothy Douglas, are incapacitated and unable (<> 

perl"onn basic life functions such as feeding, batl;dng and toiletmg. This is the very reason 

:families sometimes en1IUSt an incapacitated family member to a nursing home facili.1y. Chronic 

short-smffing results in neglect.. Neglect of an inca:pacitated nutSing home resident can lead t 

death. In "the case of Dorothy Douglas, the conduct by the Defendants resulted in death by 


~~~ I 
Whether an awaxd of $80 million dollars bears a reasonable relationsbip with the hanil 


suffered by Dorothy Douglas is a morbid and ~bre task. Certamly, th& death of Dorothy 

Douglas occurred unde.r honendous circumstances. The Court considers death by dehydration a. 

cruel act of iDj1.1Stice. The value of human life is left to the sound discretion of the jury. Thb 

Court is mindful of the forbidden "golden rule" durh:t.i closWg arguments. The Court, howeve4 

is ]lot so constricted when reviewing the reasonableness of a punitive damage award. It cm;l 


hardly be said that any man, or woman, would accept an a~-d of compe;asatory damages oi 

pUIJitive damages, such as returned by the juty in the instant case, in exchange for the sufferln~ 

ofa slow and agonizing death by dehydration. I 


1 


Defendants' cao.oede as much in their memorandum of law by addressmg owy twd 

p~phs to the issue. Defendants' express 'i:emorsrr and respeotfully refuse to "downplaytbel 

loss suffered by Ms. Douglas." DefeDoants merely argue the punitive damage award "is who~ 

excessive in light ofthe circomstances oftbis case." Memo at p.lS. The first Games filctor doe~ 

not 1llilitate in favor ofteducing the punitive damage award. I 


i 

(1) Gtl1'nU mitigating factor: There is a reasonable relationship behveen Sl1.st 

miDion in compensatory damages and 580 million in punitive damages. The secondj 

,I 
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I 
mitigating Games factor is whether the punitive damages bear a reasonable re1a:tionshipl to 

compensatory dalDages. This factor is closely related to the TXO due process test. Most recently, 

this factor was disc:assed·in Peters v. Rivers Edge Min., Inc., infra, wherein the West virgihia 

Supreme Court noted that a "reasonable relationship" is most likely fotmd in regard to "~~ 

digit multipliers"" b1Jt "[t]he precise award in any case ... must be based upon the facts ~ 

circumstances ofthe defendant's conduct and the hatm to the pl~£E" Id. at 825. 1 


The HCR Manor Care Defendants argue that the duplicative compensaJry 

damages create an "artificiaUy high anchor" upon which the pUDitive damage awaxd is m~ 

See Defendants' Garnes Motion at pp. 14; Defendants' Garnes Reply at pp. 12-13. The Com 

has upheld the compensatory verdict recorded in the Judgment Order. Therefore. the H¢R 

Manor Care Defendants' argument in this regard is moot. I 


This -Court. :finds the punitive damages bear a ·~asonable relationship" wk 
compensatory damages in this wrongful death. actiolL In. the instant case, the jury awarded) a 
sillgle digit multiplier ofpc.nitive damages to coro.pensatol'Y damages ofapproximately seven-tb
one (7:1 ratio). Snob. a ratio comports with a "single--digit ratio" according to the Garnes fact~r. 
It should be Doted, however. that no West Virginia. case has ever found that a pUnitive ~e 
award fails to bear. a reasonable relationship to compensatory damages in the context ofl a 
wrongful death action. See genel'ally Radsc, Inc. v. Mountaineer Coal Co., 210 W.Va. 1,552 
S.E.2d 377 (2000) (upholding 17:1 ratio); Vandevende1' v. Sheetz, Inc.. 200 W.Va 591, 49.0 
S.E.2d 678 (1997) (15:1 ratio); Horan v. Turnpike Forti, Inc., 189 W.Va. 621, 433 S.E.2d S~9 
(1993) (8:1 ratio).' j 

(3) G(l17l(!$ ~ating factor: The costs of Htigation to the Defend4nts is not la 
mitigating fador in the instant case; to the contrary, it is an aggravating factor. The thilid 
mitigating Garnes faCtor is the cost of litigation to the defendant. The HeR. Manor Caie 
Defendants proffered testimony at the Garnes hearing that they have expended "a little over 1.lt 
lXlillion dollars" defending this matter. GarMS Hearing Transcript at p. 230; Defeni/antJ· 
GtlrnesMotionaip.15; Defendants' GarnesRep[y at pp. 14. ; 

I 
There are cirCllIIlSUUlceS wherein the cost of litigation properly serves as a mitiga~ 

metor and shO'!l1d serve as a setoff for a punitive damage award. This is Dot one of those case~. 
The HCR Manor Care Defendants matshaled its vast financial resomces and defeuded ti 
matter through verdict. The Manor Care Defendants have made no showing of why thb 
enoIIllous de:fease costs should serve as a setoff; nor how such a setoffsupports the public polict 
ofpunitive damages. . I' 

I 

(4) GIl17U!S mitigating factor: Criminal Sanction JJ:nposed on th~ 
Defendants.. The fourth mitigating Games factor is whether any eriminal sa:o.ctions w~ 
imposed on the defendant for his conduct. The HCR :Manor care Defendants did not iueat 
crimina] sanctions for their conduct in this matter and concede this mitigating factor is moot and 
inapplicable. See Defendants J Games Motion at p. 16; Defendants' Games Reply at PP, 14. 1 

; 

The impositiollof criminal sanctions may duplicate punitive damages in certaiti 
circumstances. However, the absence ofcriminal sanctions can also serve as a basis for pUl:liti~ 

I 
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{ 
damages. See McClung v. Marion County Comm on, 178 W.Va 444~ 452 (1987) (CJ:in:qnal 

conduct wammting punishment often escapes the notice or interest of the public prosecutor. 

Citizens faced w.itb. an under-zealous prosdCUtOr should not be left without avenue for redres~ of 

irUllries~ particularly in light of our case law wbioh recognizes that punitive damages servd to 

vindicate the victims of the defendant's wrongful conduct and provide a substitute for peISo~ 

revenge). i 


I 
West VrrgiDia law imposes significant criminal penalties for the abuse and negle:ti of 


incapacitated adults. See W.Va. Code §61-2-29 (defiIling "neglect" as "unreasonable failure by a 

caregiver to ptovide the care necessary to assure the physical safety or health ofan incapacitated 

adult") Unprosecated crlminal conduct is a factor supporting an avnmi of pUDitive d.amag~s. 

plaintiffs adduced at trial evidence that suggests unprosecuted crim.mal conduct related to ~ 

death ofDorothy Douglas. l 


I 
(5) Garnes mitigating factor. Other Civil Actions Aga,mst the Same Defen~t. 

The fifth mitigating Garnes fattor considers other civil actions against the same defendant ~ 
upon the same conduct This maar is most gennane to multi-plaintiff litigation such as Perrine 
1". E.L du Pont de Nemours and Co., 225 W.Va. 482, 694 S.E.2d 815 (2010). This faotot lJ.es 
limited relevance to the wrongful death oase ofDorothy Douglas. i 

The HCR Manor Care Defendants attempt to mitigate the pll1litive damage award ~y
pointing to other lawsuits filed by West Vir~ nursing home residents. See Defend.anlf' 
Garnes Motion at pp. 16-17; Difrmdants· GQ11%U Reply at p. 14; and Garnes Hearing Transcript 
at pp. 227-32. However, the Defendants were unable to estabUsh whether the lawsuits arose o-pt 
ofthe same conduct. Games He4ring Transcript at pp. 250-51.14 j 

The HCR Manor Care Defendants have failed to proffer my evidence that it bas b~ 
sued, let alone settled, for elderly neglect or intentional short-staffing of its 7ll.lISio.g homes. ~o 
proffer has been made of any punitive damage award to "retire" the ~"ble cond'ilCt 
presented to the jury. There bas been no "double punisbment' to justify the mitigation oftlrls 
pllJlitive damage award due to other similar lawsuits. l 

I 
(6) Garnes mitigating factor: Relevant Information That W~s Not Available to 

the Jury. 'I'he sbcth mitigating Games factor considers relevant information that was n&t 
available to the jury because it was unduly prejudicial to the defendant. The HCR Manor Care

I 

Defe.ndants did not address this mitigating :factor and the same is considered 'Waived. 1 

(7) Gtu'lle3 mitigating factor: Addinonal Relevant Evidenee. The seventh (and finaJJ? 
lXlitigating Games factor is a eatch~all for "additional relevant evidenoe." The HCR Manor Care 
Defendants presented evidence to the Court regarding its efforts to monitor abuse and neglect ~ 
its facilities as a mitigating factor. See Defendants' Garnes Motion at pp. 17-20; DefendantS\" 
Garnes Reply at p. 14-15; and Garnu Hearing Transcript at pp. 174-213. . 1 

I 

14 David Parker, General MatwgerlVice PresideDt, for 1he Manor Care Det'eadants ~ that he ~d not prOvide\ 
any lnfoxmation as to whether these other claDns were based on the same allegations cr similar eonduet as the &cis ! 
ill this m.atter. i 

i17 I 

1 
J 
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I 

However~ none ofthe progra.ro.s are subsequent remedial measures. Each program wJ in 
place well before the events leading to the wrougfu1. death ofDorothy Douglas. Games Hear~g 
Transcript at p. 208. None OI the programs evidence an effort or intention to address the 
systemic neglect which led to the wrongful d~th of Dorothy Douglas. Games HeQ1'f"g 
Tl'anscript at p. 213. The HCR Manor Care Defe.nchmts provided absolutely no evidence tkt 
they have done anything to address the systemic staffing problem at Heartland of Cbarlest0n. 
This is in contrast to PetTine where DuPont demonstrated to ~ Court that it bad ~ 
approximately $20 million fOl' the re.memation of the Spelter smelter site for which they 'Were 
sued. There has been:o.o such showing here. j 

Doring the course of the Garnes hearing, the Defendants argued and presented evid+, 

in favor ofmitigation. A corporate employee of the Defendants, Monica. Helwig, was called Ito 

testify regarding progtams, clinical practices and guidelines in place during 2009. Some of$s 

evidence discussed by Ms. Helwig was introduced during the trial ofthis matter. It is also cl~ 

from the evidence at trial that these progTalIlS, clinical practices and guidelines were insufficient 

to prevent neglect and abuse. As Ms. Helwig was not involved with 'the operation ofHeartla:riI.d 

of Charleston during MIs. Douglas' residency, she could not testify to the conditions or ~g 

issues dl.U.illg 2009. She testified that she was unaware ofany changes that bad taken place mthe 

operations of nursblg homes by the Defendants as a result of the Douglas trial. As such. ~e 

Court finds that this testimony is insufficient to warrant mitigation pursuant to Games. 1 


I 

I 

The Defendants were pennitted'to proffet the testimony of another coIporate employeh, 

David Parker~ in favor of mitigation. Mr. Parker·s proffered testimony revolved a.toUDd nme (9) 

exhibits that were tendered to the Court to support the Defendants' argument for mitlgation. THe 

Court bad determined and ruled that Mr. Parker' testimony 'WaS not necessary iu that tHe 

documents could speak for themselves. Exhibits 6-9 were :financial exhibits that were created biy 

the Defendants presumably for purposes of the Ganles hearing. Exhibits 6-9 'Were available ~ 

the Defendants during the trial oftbis matter but were not produced in discOYery or admitted inti:> 

evidence at trial Although Mr. Parker was present at trial, he did not testify regarding any·of~ 

fblancial exhibits during trial The financial evi~ce was available solely to the Defendantis 

before and during the trial. The Defendants chose not to disclose the financial iofolDla:tion to thb 

Plaintiff and chose· not to admit or argue it at trial. Exhibits 6-9 were created by the Defendan1!:; 

and not produced to the Plaintiff prior to ~ during trla.l, or even prior to the Garnes h.mjng~ 

.M. such, the veracity of the documents bas not been tested by Plaintiff's counsel. The Com;t 

decIUres to rely on such evidence for ptiIposes of mitigation. Even if the Court were to 00IlSide1: 

the :financial exhl."bits produced and admitted for the first time at the Garnes hearin& the eouit 

finds that the information contained within does not warrant mitigation pursuant to Garnes. j 


J 

The additional exln"bits relied on by the Defendants relate in part to othet 

claimsllawsuits. There was no evidence as to the allegations in the other lawsuits and 

specifically whether the allegations ill the other cases were similar to those made by the plaintiff 

in this case. As such, the Court is 1.lDable to rely on the mere presence of other lawsuits fot 

mitigation under the Garnes :factors. 
 I 

C. The PlUlitive DaJJ18ge5 Comply Comp'ensatorylPunitive Damage Ratio EstablishJ 

mrro !

( 


I 

18 1, 
j 
1, 
I 

04/11/2013 THU 08:59 [TX/RX HO 8383] ~039 



NO. 828 P. 40CIRCUIT CLERKAPR. 11. 2013 9:02AM' 

. 
I 
, 

Having reviewed the aggravating and mitigating oircmnstanoes under Garnes, the c~urt 
now considers whether the ptmitive damage award is within the constitutioDal boundaries sJ by 
TXOProduction Corp. 11. Alliance Resources C'oIp.,.l87 W,VL 457,419 S.E.2d 870 (1992). i 

Tho :r.ro Court obselved 1hat. '1a]l1hough thoro is "" mochauical mathomllical ~ 
to use in all punitive damages cases, we thiDk it appropriate here to o:ffer some broad, gc:neral 
guidelines conce.ming whether punitive damages bear a reasonable relationship to actual ~ 
damages." 187 W.Va. at 474, 419 S,E.2d at 887. The XXO Court hdd that: \ 

j 
The outer limit of the mUo of punitive damages to compensatory damages in I 
cases in which the defendant has aotec1 with e:meme negligence or wanton 
disregard bat with no actual intention to cause harm and in which compensatory I 
damages are neither negligl"ble nor very large is roughly 5 to 1. However, when I, 
the defendant has acted with actoa1 evil intention. much higher ratios are not per Ise unconstitutiOJJ.a1. 

\ 
SyL pt. 15, 770; see al3.o Radsc, Inc. y. Mountaineer Coal Development Co., 210 W.Va. at 1':2, 

552 S.E.2d at 388 (approving 17:17;atio where defendant's conduct was "evil and s~, 

In ~ the West Vu-ginia Supreme COUft recognizes that in cases where the defendant ~ 

intentionally committed mean-spirited and ha.rmfbl acts (especially when the prova.b~e 

compel1Sat01y damages are small" but the potential of harm is great), even punitive damages 

500 times greater than COmpeDSatory damages are not per se 1lD.CODStittttionat TXO ProductUin 

Corp. '11• ..4.Ilia7u:e Resources Corp., 187'W.Va. 457. 476, 419 S.E.2d 870, 889 (1992) (emphasis 


~. 1 
Recently, the West Virginia Supreme Court re-affhmed the 'IXO stauc1a:rd post-Ca1I¥JbeU

• I 

statmg: . , i 

We decline again to impose a bright-line ratio which a p111litive damages award \ 
cannot exceed. Our juri~ and the principles it has now established \ 
demonstrate, however, that. in practioe, few awards exceeding a sblgle-digit ratio 
'between pmrltive and compensatory damages. to a significant degree. will satisfy 
due process. ! 

1
In re Tobacco Litigation, 218 W.Va. 301, 30S~306. 624 S.E.2d 738, 742 - 743 (W.Va. 2005). In 

the instant case, the jUlY awatded a single digit multiplier ofpunitive damages to com~ 

clamaaes ofapproxbnately seven-to-one (7:1 ratio). I 


I 

The HeR. :Manor Care Defendants coutencl that, if the punitive damage award is30 I 

remitted on other grounds, the 7:1 mtion is unconstitutionally excessive. Defendants' New 

Motion at pp. 59-65. The Court disagrees and :finds that the 7:1 ratio comports with due p.roces 

~~~~ I 

First, the Court has misgivings whether the HCR Manor Care Defendants have standing}!' 

to assort an UDI:OJIS1:i1utional "flIkiDg"' &i"veIltm ~ damage award is cavered by ~I 


19 
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\
Seltzer v. Morton, 154 P.3d 561 (Mont. 2007). The HCR Manor Care Defendan:ts p%o:ffered to 
the Court a series of stacking insurance policies during the December 8, 2011 post-trial hearing. 
See Order Denying Plaintiff's Motion to Alter or Amend Judgment Regarding the MP'~ 
Noneconomic Cap on Damages entered on May 4, 2012. These policies expressly provide 
coverage for puuitive damages up to $125 million. No case in West Vuginia addresses Ithe 
Ganw mitigating factors, nor the TXO ratio analysis. in the context of an insurance comp4ny 
indem:oifying a tortfeasor for punitive damages. It is cti:ffioult to f'atb.om. how the HeR Manor 
Care Defendants have standing to assert' a 1:aldni in violation of due process since an ~ce 
company will be paying the entire verdict. I 

I 
This begs the question of whether the punitive damage award still serves its public 

policy. In the absence of punisbInent, ptmitive damages serve other public policy pUIpos~: 
detening othel's from plll'SU:ing a similar course of conduct; providing additional compensatrPll 
for the egregious conduct to which the plaintiff has been subjected; encouraging a plainti:ffjto 
bring an action where be or she might be discouraged by the cost of the action; acting asi a 
substitute for personal revenge by the injured party; and encouraging good faith efforts lat 
settlement.~ The Court 1in.ds that public policy is best served by imposing the pWlitive ~ 
award intact because ofthe·presence ofpunitive damage insunm.ee. The Court finds there is mo 
better way to address punitive damage insuraI:I.ce than to let the marketplace react to this pucitl{re 
damage award. 	 . l 
S~ the Court finds the 7:1 ratio is appropriate in this 'Wrongful death action because 


the HCR Manor Care Defendants acted with "evil m.-t.em:ion" and malice. Peters v. Rivers Edge 

Min.. Inc., 224 W,Ve. 160, 190, 680 S.E2d 791, 821 (2009) ("The foundation ofan inference 0f 

malice is the general disregard of the rights of others, rather than an intent to UJjure a partieuUk 

inclividualj. Here. the evidence demonstrated that the HeR. Mauor Care Defendacts had :a 

"genetal disregard of the rigbl:s of others" which was apparent from its treatment of Dorothy 

Douglas throughout her residency in the nursing home. Evidence of malice presented at triaJ. 

mcloo~: 	 I 

1 
(a) The HCR Manor Care Regional Director of Operations ('InCluding the West V_

filcility) testified that he knew short-staffing and not meeting :residents needs "was a 
problem" befure the admission ofDorothy Douglas. Trial Day 7 (August 2, 2011) l¢ 
p.92; ~ 

l 
I 

(b) 	 Sufficient evidence was presented at trial for the jury to conclude that tM 
Defendants were put on notice and possessed actual knowledge of both State and 
Federal safety rule violations prior to the admission ofDorothy Douglas. I 

I 
, 

(c) 	 The HCRManor Care administrator acko.owledged prior complaints of resi&J 
neglect by staff. residents and family members; 

1 
I 

is See Hannah v. Heete, 213 W. Va. 704,584 S.B.2d. S60 (2003); Coleman v. Sopher. 201 W. Va. 588. 499 s.B2dl 

592 (1997); PfJling v. MotoriBa Mut. 1m-. Co.~ 192 W. Va.. 46. 450 S.B.2d 635 (1994); Spencer 17. Steznb,.ecnru, 1521 

W. Va. 490. 164 S.B.2d 710 (1968).. 	 1 

1 
20 	 j 
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1 

04/11/2013 THU 08:59 [TX/RX NO 8383] ~041 

http:insuraIJ.ce
http:in5uraD.ce
http:f'atb.om


NO. 828 P. 42APR.11.2013 9:02AM CIRCUIT CLERK 

i 
I 

(d) 	 The trial court frads that the HCR M:anor Care Def-endants intexl.tionaIly, ~ 
repeatedly, short-staffed the West VirghUa nursing home prior to and duri.ng!the 
residency ofDorothy Douglas for pecuniary gain. I 

. 1 
All these factors lead to the llllIIlistakable conclusion that the HeR Manor Care Defendants a.¥ 
with intention and. malice proximately callSing the death of Dorothy Douglas. Therefore, (the 
Court finds the punitive damage award in this matter is not 1lIl.COllS'titutionalper TXO. ! 

I 

i 

. Accorclingly, for the reasons set forth. above, the Coutt hereby DENIES Defenctants' 
Motion. All ofPIaintiffand Defendants' objections and exceptions are noted and ~eIYAA.. ! .. .. ...oJ:h ,..... . • '.', 

Entered this the LO day of 4",.. I L. II 2012. ,.' , ..0'·-' ..... .' . , 

GlRM CGUIIJ Of •WESTIIIRWA j 

i 
1 
I 

I 
I 
I 

I 
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