
I'~-=--O 41 8 
. -. 

<. 

'. 
IN THE CIRCUIT COURT OF CLAY COUNTY, WEST VIRGINlA 

~ ~... , 

.. 
MULTIPLEX, INC., a West Virginia 

corporation; ART R. POFF and 


. 'PAMELA POFF, 


Plaintiffs, 

v. CIVIL ACTION NO. 10-<:-62 
Judge Facemire 


TOWN OF CLAY; BOYLES & 

HILDRETH; and UNITED STATES 

SURETY COMPANY, 


Defendants. 


ORDER 


This Court referred certain issues in this matter to Special Commissioner Elliot O. 

Hicks for findings and recommendations in a series of orders, the last of which was 

entered on February 5, 2011. Special Commissioner Hicks has issued a r~port that is 

appended hereto, and made a part hereof. 

This Court, by this order, receives the report made by Special Commissioner, 

adopts aU of the recommendations contained in the report, and incorporates those 

. findings and recommendations into this order. More specifically, this Court orders the 

following: 

1. The Town of Clay is entitled to such proceeds of the injunction bond 
'. 

posted by Multiplex as the Town ofCJay proved to this Court that it sutTered an expense 

resulting from Multiplex's filing a Complaint for a Temporary Injunction, and then 

abandoning the Complaint before the Court could determine the merits of the Complaint. 



2. The amount of the bond posted by Multiplex is determined to have been 

set at $25,000. 
t. 

3. . Any recompense to the Town of Clay shall be limited to the amount of 

the Multiplex injunction bond, as Multiplex has not been shown to have acted in bad faith 

that additional sanctions should be imposed beyond that ofsaid bond. 

4. The Town of Clay shall submit a complete list of any damages it claims 

to have suffered ¥ a result of the abandoned temporary injunction to the Court. and shall 

serve the same.on MUltiplex for consideration by the. Court's appointed Speci~1 

Commissioner to determine whether all or part of the injunction bond should be forfeited. 

The Town shall address the factors listed in Aetna v. Pi/rolo in submitting its claim for 

... 	 attorney's fees. TI,e sc/ledulejor submission ojsucl'A!j.ist s/Iall be tlmt n,e Town sllall 


F~"''''''''''L ~'i 1,131 L 
submit its list before NiJlJ811f1w, jli:.} find Mllltiplex sl,oll submit its respon$e 01' 

M,.,,-J., '2( 2~1 2
objecJions 10 SUell damages on or before 9 d "n,'.: 6, 19U, 

. 
, 5. Following the Town's submission of its costs, fees and any other expense, 

Special Commissioner Hicks shall make a finding of such costs referenced in Paragraph 

I, above, and submit that finding to the Court as a further recommendation. 

6. At the same time as Special Commissioner Hicks submits his findings on 

.. 	any e~penses due and payable against the injunction bond he shall submit his own 


invoice for his time and expense in acting as Special Commissioner, which shall be paid 


by such parties, or either orthem. as is ordered to make such payment by this Court 


within 30 days after such recommendations are fiJed. 
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Ordered this' I 1-- r.. (, r/""" .-1

-L day of1'ifij¥imblr, 20 IJ. 


nATI: Or- Wt1:n 'I,Ii\;ilI'VlA 
~UNTYOf CLAY, ss 

., MICHAElW. ASBUA't'. ~ otthe i;iIllIlit Coull of &aid 
'O'.mtyand in _ State. tt> hel8byeerafythslthe~ 
, a true copy from the remrds (If said ~. • 
f~!ttIlKlSI'my hendtndll$"g*;~~ 
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IN THE CIIlCUIT COURT OF CLAY COUNTY. WEST VIRGINIA 

MULTIPLEX, INC., n West Virgin in .... 
corpor:ltionj ART R. POFF :lnd 

~ 

PAMELA I'OFF, 

Plaintiffs, 

't. CIVIL ACTION NO, rO-C-62 
.Judge Facemire 

TOWN OF CLAY; BOYL~~S & 
HILDRETH; and UNITEO STATF,S 
SURETY COMPANY, 

I>cfcndllnts. 

ORDEll 

'nlis Coul'l referred certain iSSlll.!S in this mailer 10 Special Commissioner Elliot O. 

lIicks /4)r lindings and reconuncnd'lliolls in a series oford~rs. thc last ofwhkh was 

cnl~red Oil February 5. 20 II. Speciul Commissioner Ilicks has isslied " report dalcd 

Novcmber 14, 20) I. mnking certain preliminary linuillgs 011 the Town of Clay's 

entitlement 10 nn undetermined amount of moncy from the bond posted by MUltiplex. 

The Speciill Commissioner has now suppkmented that carlier report with 

rCC011llllClldutions 011 the ::I11l0Unl ofrnoncy to which the TOWIJ of CI<I), b cntitll:l1. 

This COlll't, by this order. rc:ccivcs the Supplemental Report made by Speciul 

COl11missiuncr, adopts all of Ihl: rccolTll11cnd,Jtions contai ncd ill the report, tlnd 

incorporates those findings nnd recommendations into this order. More specifically, Ihis 

C01ll1 orders the following: 

I," The Town orClay is entitled to the proceeds of the injunction bond posled 

by Multipkx in the amounl of $25.000. as the Town orClay proved 10 rhis Court that it 
'. 

. 

t;;,,: 

'r 



suffered such an expenses and costs resulting from Multiplex's having filed a Complaint 

for a ~p()rary Irijunction, and then abandoning the Complaint before the Court could 
tot" .'::0:1
JJ. \~~ ~"" ..~. 1 

det~~'~~~':~~'Jmerits ofthe Complaint. 
.~ ~: ~ 1 t '\. I '. I I 

. 
2. Multiplex shall be responsible for all remaining costs of the referral to the 

Special Commissioner, including the Commissioner's fees in the amount of$9,344.05 , 

which shall be paid within 30 days after the entry of this Order. 

:1Y> 
Ordered this Jiday of February, 2012. 
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IN THE ciRCUIT C0:mtT OF CLAY COUNTY, WEST VIRGINIA 

MULTIPLEX, INC~, a west 

Virginia eorporadoD; 

ART R. POFF; and 

l'AMELA: POFli'. 


Pltzlndff:r, 

v. avO Action No. 10-C-62 
.rudr:e Facemir.o 

..---.,... 

TOWN OF CLAY; 
;" .. ' BOYLES & HILDRETH; and '. ' .. 

UNIT.ED STATES.SL"RETY 
I ': 

COMPANY,. I. 

De/e1lJltznts.. . 
.100 ... •· 

AGREED ORDER STAYING TOWN'S MOTION FOR SANcnONS 

Upon presentation of this Agreed Order by counsel of record, 'the Court is of opinion to 
and doth hereby STAY proceedings involving a motion for sanctions filed by·defendant;. ToWll' 

. of Clay, pending settJement negotiations between the parties, including but not limited to this 
Co~s order regatdihg additiooal. submissions by defeodant, Town of Clay. and by plaintiff; 
Multiplex, ·Inc. 

The Court directs. that tbe ele:rlc provide a copy of this Agreed. Order to counsel below 
upon its entry. . ..c:. 	 . . 

Entered th~lJ;;ofFeb~, 20 i2. 

Presented bY: 

A;!t~ 1~~ 

. Aocol Go Ram~ 

. 	 WVBarNo.3013 
Steptoe & lohnson PLLC ) . 
P.O. Box 2195 . Suite 401 
HUntington. WV2S722-2t.e~~;:;'I~~~~·(?;~~lf~~II'HA Charleston, WV 2530~ 
Telephone (304) 526-813f I ·:"IC·:..'I: "'I"'V',; "S'~I ;~" rle,~'eoh~e ~~'!t.d2-3945• 	 • . I\ll ,. KL. V. I""!~. IJ .... Hl. _I" oftrfe Ir lJ L -Of 

. ,Couascl for Plamtiff sad COllnty :;nd in !:o.3,j Si<lto. ct... JW.!jf ..._~~ .... 'qQPn! Town oCClal' 
• . foregoii12 is a "In.l'" copy from ihe ["cmos oj "aid r::OlJrt. • .. 

. . 	 G~~"",d~~,."Yo=11~=n:::,:....,..,[if~~~'t ':~:.... 
~Gircuit Court 


r;:"AY CCUj,ny \".'EST VIRGINiA 


:';'." 



.;." 'IN THE CIRCUIT COURT OF CLAY COUNTY, WEST VIRGINIA 
.: ~. ." 

;"': .! \;"' ': .... ", :,:\ 

MUL),IfLEX,'INC., a West 
.....

Virginia ,corPoration; : "..~ 

ART R. POFF; and 
:'.: :iPAMELA POFF, 	
, , 

(":", . 

Plaintiffs, 

v. 	 Civil Action No. lO-C-62 ~,':~
" , 

Judge Facemire 

TOWN OF CLAY;, 

BOYLES & mLDRETiI; arid 

~TEDSTATESSURETY 
COMPANY, 

Defendants. 

AGREED ORDER STAYING JUDGMENT PENDING APPEAL 

Upon presentation of this Agreed Order by co~el of record, the Court is of opinion to 
and doth hereby STAY its,,JUDGMENT pending an appeal by plaintiffs to the Supreme Court of 
Appeals. ,., 

The Court directs that the Clerk provide a copy of this Agreed Order to counsel below 

upon its entry. - p ";b~ 

Entered thi~ayOf~1012. 

,Presented by: 

8-ila-f4()IilAMIE Rkht'.L~d f.:.. iF 'lLeri ~~ 
'Q.~~-f-I.--.::3::;r-;-4-___-,,~e)lJRT!l:lF.to.l1"~ Jvdk~!\~ C"""~.~~~-::""'--'~-,-I_flt..:::(J;~c..;..:::~r:p..-If!!,~~K.. 

e, Jr.il Carl J. Roncagl 0 

WV Bar No. 30 WV Bar No. 5723 
Steptoe & Johnson PLLC 	 1018 Kanawha Blvd., East 
P.O. Box 2195 Suite 401 
Huntington, WV 25722-219~ ...~ • _ ' Charleston, WV 25301 
reiephone (304) 526-813~~~1~1~:t;~;~;~~.'~~tNIA, Telephone (304) 342-3945 
Counsel for Plaintiff I, MICHAEL W ASBURY' C'erlFo<?~el fQr Defendant Town ofClay

said C' t, _;' , • " e CirCUit Court of 
, ,?un, y and ,n said- Statli. do hereby certify that the 

foreg~lng IS a true copy from the recoids of said court. 

GfV\J"d'" my ho. • Ih. "''' 01 "ld~"" Ih_
day at .20 

~"'-'.c=::i~~~~&~~~lerk
Circuit Court 

CLAY COUNTY. WEST VIRGIN! 
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