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INTHB·cm.CUIT COURT OF RALEIGH.COUNTY, WEST VIRGINIA 

AIMEE NEELEY FIGGAIT, PLAINTIFF 

V. CIVIL ACTION NO. lO-C-93(). (8.) 

GREEN TREE SERVICING•. LtC, DEFENDANT 

JUDGMENT Oi,WER 

On the 24111 day of July, 2012 came the plaintiff, Aimee Figgatt (''Plaintiff') in person and 

by her counsel, Ralph C. Young, Esq. and Christopher B. Frost, Esq., and the defendant, Green 

Tree Servic~g .LLC ("Green Tree~') by" its corporate 'representative, Stewart Derrick, and its 

'cpunsel, Nichol~ P. M~on~ Esq. and Khn6erly K. Pilmiet, Esq., to try·the issQe$ joined in a 

i 

I ,, 

trial to tha· Court. Whereupon, after opening statements, witnesses were sworn. ~ony was 

.~ and the Court received certain exhibits into evidence. At the conclUsion ofthe eviden¥, on 

July 25, 2012' eounsel for the Pl~tif.fand Defend~tl each made ~dr:elosing arguments and the 

Court retired10 consider the verdict On July 2'5, 2012, the Court returned its verdict and made 

:the .foJ1owingJ;'indil1gs·ofF~ct and. ConclUsions ofLaw. 

FINDINGS OF FACT 

1. The parties stipul!l1~ th~t on December 9;.. 2000 the PlaU}.~ under her former. 

name. of Aimee Adkins, signed a Note,- Disclosure and Security Agreement and Agreement to 

Arbitrate for the' purchase of a 1995 Belmont Home.. model lIT, serial number 

MSB951472SN20215. The parties further stipulate that Plaintiff's ex-husband. Robert Adkins, 

!Uso signed the Loan, resulting in the account associated with the loan being in the name of 

Robert Adkins and Aimee Adkins. 

2. The parties stipulate that the Plaintiff did not dispute the validity of·the Loan. 

.. 




3. The' CO.urt finds that the Plaintift while- 'almost continuously delinquent, made 

payments on tIle·loan on a~ly:J:egular bQ$is~ 

4. The CoUtt finds t:ha.4 whiie the.Plaintiffrefused to fake most of'the telephone calls 

placed to her by the Defendant, thel;'e was'no evid!!oc.e that she was biding from the Defendant or 

had taken the home and absconded. The Court further fmds that the evidence shows only that 

the Plaintiff did not want to ~lk. to the Defendant. 

S. It is not -disputed that the Defendant attempted to place a total of 615 telephDne 

calls to the Plaintiff QV~ the course' of approximately 44. ~onths. from Mm:cIi 20011:hrough 

October 2010. 

6. It is not disppted ·that the. Defendant attempted to place a total of 20 telephone 

calls to third parties over that same·44 month period. 

7. The Collrt finds·that these 20 attempte4 coutacts 'with tliird parties not obligate.u 

.on. the accounf were made at a time when' the Defendant· appeared to have. a· valid· teIeph~ne. 

number for tile ~taintiff (though she. was Bot answeriilg its calls) arid waS recelvin:g faitIy regolar 

(albei; .untimely).p~Ylllents on the ~~oount. 

8. While the D.efendant presented testimony that these calls to· third parties :were for 

the pu,rpose of obtaining additional contact infonnatio:n for' the Plaintiff'; the Court· finds from the 

evidence that there was no legitimate intent behind the placement. of these .calls, but instead 

.sthat the inteJifwas to place:.adClitionatpress~e on the.Plaintiffro..pay the account. 

9. It is not disputed that on December- 16,2009 the Plaintiff advised the Defendant 

during a telephone collection call that she was represented by attorney Ralpb Young and 

provided the Defendant7s collector with Mr. Yo.ung's correct telephone number. The Court 

further finds. that, notwithstanding the fact that it appeared that the Plaintiff" was represented by 
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an attomey and the attor-rteyts name and ad~ss were known or could have b,een ~U.y 

ascertained, a. col1,ector 'employ~ by the Pefendant 'placed a telephone call to the piainUff on 

December 18. 2009 and the ,Plaintiff again provided the collector with her attorney's name and 

telephone number. 

10. It is not dispuWd that the Defendant attempted to plaee a total of 28 telephone 

calls to the Plaintiff after December 16; 2009. The Defe+lQ.ant asserts that not all of these 

te~ephone calls were' placed in an attempt to coUeet a debt The Court, based upon its rulings, 

fi~,tbat it need J1ot~: a fin4i:ttg as to the P\'IIpOse ()f~ oftbe 28 telephone calls-. 

11. The Court ffuds that, in May 20JO. Defendant retained outside counsel and made 

18 separate atterppts to contact Mr. Youug regarding his representation of the person or persons 

,obligated on the, account ,at issue. The CollIt furtller finds that every· attempt to c;ommuni¢a:te 

.aneIilpt~d by ~: Dc;:f~4mit refereI).'Ced the primary account hohier, Robert Adkins,. rather ,~ 

the p.1aintiftj Aimee Figgatt. Due·to this co~1an. ~. ¥owrg:CQuId not oonfipn representation 

on the atc6unt and, in fae; ,denied repreSeiitation,ofRobert Adkins. 

12 The Court :finds that the D,efepdant. hu in. p.~e WeSl Virgini~specific policies 

and procedures pertaining to the oollecti()n. 'Of accounts in this S~e. The Court further finds that 

the.policies and procedures in evidence in this matter comport with West 'Virg4rla law relating to 

debt collection. 

13. l'h~ Court finds that tlie evidence, supports a conclusion that the Defendant has 

violated West Virginia law, and its own policies; regarding contact with debtors known te be 

represented by counsel. in cases involving other debtors. 
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CONCLUSIONS OF LAW 

1. I~ is not. 4isp.p.te4. tlu¢ th~ P.Jairitiff, :A;m.y Fig~tt, is a person who:falls under the 


protection.afthe West Virginia ConsuMer-Credit andProtection Act. 


2. It is not <iisputed that the Defend:ant; Green Tree Servicing LLC, is a debt 


collector ~ defined by' West- Virginia Code §46:A-2-122(d) with. respect to the account at issue in 


this litigation. 


3. The Defendant argues that West Virginia Code §46A-2-128(e) is qualified by the 


general Jangu,age of West V'l1'ginia Code §46A-2-l28~ and therefore prohibits only 


communications made in an attempt'to collect a debt 'The, Court finds that West Virginia Co~ 


§46A-2-128(e) prp.ln'bits "any" communiCation with' a debtor kno.Wil to be t~presented by 


counsel, regardless ofthe nature ofthat co~~cation. 


4. The CoUrt :finds that the 28' t¢lepnone calls the Defendant attempted to place to 


the Plaintiff after it appeared the. Plain;'tiff was repr~sel'lted by coupseI are each ~p,a:rate 


vIQlationsofWest Virginia Code §'46A-2-128(e). 


5. The CO"rt finds that a creditor has a ri~ht to. ~g~ge in tb~ ,pr.ocedure .gen~caJly "i 
I 

referred to ,m the collection industry. as "skip tracing" if an· am:ged debtor has in fact "skipped:~ 

di~ppeaI:ed, mov~d, relocated, e>t attempted to abs.cond with of conceal secured property. 

.'However, in this case, the Court bas made a finding. of. fact that the attempted calls to third 

parties were not made with the legitimate intent to locate the plaintiff, but were rather made with 

the intent to increase the pressure on the Plaintiff to pay on her loan. In this instance; the Cow:t 

finds that the 20 attempted calls to third parties were oppressivemd·abusive attemptS to collec.t a 

debt in violation of West Virginia· Code §46A-2;.125, and m,Uair or uncons~io.~a:l;lle means to 

collect a debtin,vioJation ofWest V'uginia Code §.46A-2;..128. 
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6: The Plaintiff"asserted that the sheer volume· of attempted calls placed to her (615 

calls over a period of 44D;loIiths) coIiStitu~ed ~ viol~tioil -of West VrrginJa Code §46A-2,..12>S(d). 

The Court finds that. the volume of calls establiShed in this case (averaging about 14 calls per 

month). while anno)'iIl.g to a debtor, is net oppressive and thus., does. not viola~ West V"zrglnia 

Cod~ §46A-2-125(d). 

7. The Defendant invoked the defenses .available under West Virginia Code §46A-5­

101(8), with respect to the calls placed to Plaintiff after it appeared she was represented by 

counsel. That is, that the violations were "unintentional," or "the result of a bona fide error of 

fae.t notwithstanding the maintenance of procedures reasonably adapted to avoid any .such 

viQlation or error ...... 

8. The Court finds that the calls' to Plaintm' after December 16, 2009 were placed 

intentionally. in that .they were not accidentally dialed, and thiis the De.fendant cannot avail itself 

oillie defense that any viola~ons of ~st Virginia Code §46A-2-12~('e) wereunintentioruit 

9. The CoUrt finds' that West Virgiilla Code §46A-5-101(8) requires that acrediwr 

p,n>ve.not- only that such policies and proeedures have beef), put ir,.to place, but aIsothat $ere b.e 

shown. regU1~ maintenance and follow up on those procedures. The Court finds that, in this 

c;:;tSe, while the Defendant established that. it did have poIlcies and procedures in place to prevent 

calls after it appeared a debtor-was represented by counsel, the Defendant did not establish that 

those procedures.had ,been "maintained" as required by the statute. 

10. The Court finds that the 28· telephone calls placed to the Plaintiff after it appeared 

that Plaintif'fwas represented by an attorney deserve·the maximum statutory penalty provided by 

W~st V'zrgini,a Code §46A..5-10.1(l), as. adjusted by inflation pursuant to West Virginia Code 

§46A-S-I06, because the. Defendant was clearly aware of the prohibition ag~t such 
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cQ.~unicatlons and. the evidence established that the DefeIidaIithad a pattern and practice of 


·vIolating w.est Virginitz Code-§46A;;2':128(e.:). 


11. With respect to the 20 telephone ~s pla:eed to· third parties;. the Court 


also imposes. the maximum statutory pe~ty avail£l.ole under West Virginia Code § 46A-S­

101(1), as adjusted by inflation pursuimtto the Consumer Price Index pursuant to West Virginia 


Code §46A-S-I06, f01' each violation. The Court concludes that the.degree ofoppression b~ught 


~bout by the usc_ of skip traclttg in this: instance when the Plaintiff has shown no inclination to 


hide or avoid the d~bt is totally without justification and this: penalty is assessed to also deter 


fimh~~e conduct. 


12. The maXiml;lDl statutory penalty provide.d by West Virg{nia Code §46A-S-IQJ(1) 

·is. $.1,000. West Virginia ·Code §~6A-S-H;)6 allows for the adjustment of such penalty far 

inflation ~uant to ·th~ Consumer Price Index (CPI) in effect; on September 1, 1974. to the­

present The CPI in effect·on S"eptember 1, 1974 was 49.4. The mostrecentavailable.CPI is for 

July 2012 and is 229.478. This. ·creates an inflation multiplier of 4.64530~ Thus,. the· total 

statutory penalty assessed in this case is 48 times $4, 645.30 w~Ch ·equals $222,974.40. 

However, since Plaintiff filed·,a stipulation at the time this action was filed iimiting hel'damages 

to no more than $75.000~ the Court Or4er-s a.remittitur and PlafutifI is awarded judgment against 

the Defendant in the amount of S75t OOO ·with interest tliereon at the statutory rate of 1% from 

July 25. ~012. 

13. Although the Plaintiff has asserted claims for actual damages pursuant to West 

'V"u:gima Code §46A-5-101(1) and her attorney fees and· coStS pursuant to West Virginia Code 

§46A-5-104 the Court concludes tlu!.t sllch issues are rend~d mpot by the Pla~tiff's· se.lf­

imposed cap upon her damages. 
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The Defendant~s objections and exceptions to the fmdings an 

ORDER: 

ENTER: 

. +. copy of an orde~ 
The foregoing IS '~. ,'I ~e ,~day 
entered in this offl e .f.I,th~..,. 2{LLd...-. 

of 'AUL H. FLANAGAN, irc~!t <?I. rk of 
P Raleigh County, West I 101 
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