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I. QUESTION PRESENTED

Whether a senior corporate official should be shielded from testifying about his
knowledge and participation in the creation or continuance of the marketing mechanisms for
fraudulent and illegal acts severely damaging West Virginia citizens and the subsequent cover-up
of those acts merely because of his position as chief executive officer of the corporation?

II. STATEMENT OF THE CASE

Petitioner’s recitation of facts is deficient in informing the Court of the record of conduct
leading to the notice of Roger Crandall’s deposition as a fact witness to a scandal. The Petition
filed on behalf of Roger Crandall ignores a substantial record transcending several related cases
filed and litigated over almost the past four years which demonstrate, and which will be
presented to a jury on January 14, 2012, a systemic compliance breakdown at the executive
levels of MassMutual in the recruiting of agents and financial advisors, marketing of scam
pension plans to, among others, senior citizens, investigating consumer complaints and agent
misconduct involving serial fraud, including forgery and tax fraud, and failing to report known
misconduct to regulatory agencies including, among others, the West Virginia Insurance
Commission.

MassMutual established the mechanism at the executive policy level by which this
scandal flourished in West Virginia, and perhaps elsewhere, MassMutual specifically and
intentionally recruited Certified Public Accountants and lawyers to exploit the trust which people
ordinarily repose with these professionals in order to sell tax. sensitive insurance and financial
products, and retirement services, to unsuspecting clients, [Supp App, Ex. 1]. The potential for

abuse was instituted within this marketing scheme and was known to be an inescapable conflict




of interests at the time it was implemented. [Supp. App., Ex 2]. This potential became reality in
the 412i cases previously litigated and to be tried in Jefferson County on January 14, 2012.

This case is as much about how these toxic plans came to be sold to several families,
farms and businesses in West Virginia alone, as it is about the sale of a scam “pension plan”
funded by twenty year fixed annuities to a couple who, in 2005 at 81 years of age, sold their farm
in order to safely provide for themselves in their waning years with declining health, and their
family, and their church, In multiple public and regulatory pronouncements, Mr. Crandall has
claimed that he is responsible for the integrity of the company he heads to assure consumers that
MassMutual is to be trusted. Yet, the internal controls which were to have prevented this
scandal, which should have proactively protected cbnsumers, and which require, indeed obligate,
MassMutual to self report fraud and abuse, are either non-existent, or unto themselves a sham.

Co-defendants below have identified Roger Crandall as a witness. While that alone
should justify his deposition, Respondents will show in the remainder of the brief a record
supporting their need to depose Mr. Crandall as a fact witness to a scandal. This is not a case
where the Chief Executive should be permitted to hide his knowledge and participation in
executing these policies because he is too busy and too important to tell the Demorys, and indeed
West Virginia jurors, what happened in Jefferson County, West Virginia.

A, Procedural History

The above-captioned case, and the related case of 3™ Time Trucking, LLC, et al. v.

MassMutual, et al., Case No. 11-C-68, also pending before this Court,! are two 412i cases in a

! Petitioner mistakenly states that the 3 Time Trucking Plaintiffs did not respond to its Motion for Protective Order
in that case. Plaintiffs did file their response. It would be fair to say that the issues herein remain the same for 3
Time Trucking. In 3" Time Trucking, Plaintiffs paid $300,000.00 into a 412i MassMutual prototype pension plan
which does not exist, for which his MassMutual financial advisor and CPA, took deductions and for which Plaintiff
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long-line of 412i cases — all filed in Jefferson County, West Virginia and against the same main
defendants: MassMutual, its general agency West Financial Group, LLC, its general agent
Alexandria West, its insurance agents Jim Nichols, Larry Logan, George Fisher2, its approved
third party administrator West Pension Solutions, LLC, and against the MassMutual branch
office known as Nichols, DeHaven and Associates, CPAs, PLLC (“NDA”), Litigation over
these abusive scams is in its fourth year and all but two cases, this case being one of the two,
have settled. The claims and practices remain similar throughout these nine® other cases, What
happened to the Plaintiffs has happened to other families in West Virginia, as well as families
and businesses in other locations. [Supp. App, Ex. 3]. In actuality, the problem is far more
widespread with at least 24 plans appearing to have problems about which MassMutual Home
Office has knowledge with this one agency alone, [Supp. App., Ex. 4]%, and with other

MassMutual agencies as more litigation surfaces in other jurisdictions. [Supp. App., Ex. 5].

Many of those victimized by MassMutual’s marketing practices were senior citizens
having been sold these products through their trusted advisor and Certified Public Accountant,

Defendant Luther Nichols, himself an agent and statutory employee of MassMutual and an

now faces tax penalties and collateral liabilities for funding a fake benefit plan. Petitioner’s remark, in its brief at
footnote 6 regarding the Court’s ruling, is baseless,

2 While a defendant in nine other 412i cases, Mr. Fisher is not a defendant in the above-captioned lawsuit,

? W.0. Lloyd Farms, LLC, et al. v. Massachusetts Mutual Life Ins, Co., et al, (Case No, 08-C-173); Harry M. Kable,
et al. v. Massachusetts Mutual Life Ins. Co., et al. (Case No.: 08-C-172); Rock & Tile, LLC, et al. v. Massachusetts
Mutual Life Ins. Co., et al. (Case No.: 09-C-394); Liberty Realty of West Virginia, Inc.. et al. v. Massachusetts
Mutual Life Ins. Co., et al. (Case No.: 09-C-450); Ray P. Vandethook DDS, PLLC, et al, v. Massachusetts Mutual
Life Ins. Co., et al. (Case No.: 10-C-1); T. Todd Hough, et al. v, Massachusetts Mutual Life Ins. Co., et al. (Case
No.: 10-C-50); Bavarian Inn, Inc., ¢t al. v. Massachusetts Mutuat Life Ins, Co., et al, (Case No.: 10-C-69);
Williams Appraisals, LLC, et al. v. Massachusetts Mutual Life Ins. Co., et al. (Case No. [0-C-306); and 3™ Time
Trucking, LLC, et al. v. Massachusetts Mutual Life Ins. Co., et al, {Case No. 11-C-68) (hereinafier categorically
referenced as “412i Litigation™).

4 Apparently, at least one other 412i victim of the West Defendants and MassMutual has attempted to reach a
settlement working through the Bankruptcy Court in Arlington, Virginia where West has filed for bankruptey, In
response, the Bankruptcy Court ordered the West Defendants to identify all putative claims.
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investment adviser with MassMutual Investors Service, LLC, an affiliate of the MassMutual
Financial Group entrusted to provide financial advice, services and products to people like the
Demorys. Defendant Luther Nichols is a resident of Jefferson County, West Virginia, as is his
accounting partner Juliec DeHaven and their accounting practice, Nichols DeHaven and
Associates, CPAs, PLLC. The accounting firm’s office served as ground zero for the marketing
and selling of scam insurance products and pension plans in West Virginia and was designated
by MassMutual as one of its branch offices. [Supp. App., Ex. 6]. The common denominator for
the Plaintiffs of these ten 412i cases, as alleged in their lawsuits, is that each had a scam 412i
plan as intentionally marketed and sold through MassMutual’s branch office NDA, a local and

trusted accounting firm.

However, despite fourteen known defective 412i plans in the Eastern Panhandle alone,
MassMutual has long claimed that it conducted no investigations of the insurance and annuity
products or the 412i plans sold to these unsuspecting consumers, MassMutual claims to have
conducted no investigation of any of the nine complaints made with the West Virginia Insurance
Commission. It conducted no investigation into complaints made by the individual plaintiffs
directly to MassMutual attempting on their own to understand what they were sold, It conducted
no investigation of the claims as stated in the lawsuits themselves. In short MassMutual claims
to have abrogated completely its statutory requirements and compliance standards at an
executive policy decision making level. Yet, discovery is suggesting that MassMutual has made
these denials regarding investigations despite obvious indications otherwise. Thus, in order to
have continued deniability, MassMutual ignores the proverbial elephant in the room - that
MassMutual conducted full investigations of these defective 412i plans, was aware of the

problems, and failed to notify its policyholders of these problems. Otherwise, the only other
4




possible conclusion is that compliance and the internal controls at MassMutual are systemically
broken or non-existent or themselves a sham, and MassMutual is incapable of performing the
basic functions that it claims to perform in violation of State and federal laws. Thus, Mr.

Crandall is a fact witness.

The Demorys filed suit in the Circuit Court of Jefferson County on April 26, 2011, With
process, Plaintiffs served discovery and a Motion to Expedite Trial and Discovery, which motion
was opposed by MassMutual, The Demorys are soon to be 87 years old and in poor health. A
long and drawn out discovery and trial schedule were not, and are not, something that the
Demorys could sustain. Regardless, Defendants below have repeatedly attempted to derail the
trial through a series of discovery challenges such as stonewalling, producing witnesses whose
only source of knowledge is what they were told or shown by in-house counsel or pro hoc

counsel, bankruptcy filings, removal and now multiple writs.

B. Factual Background

1. A 412i Primer

A 412i plan references a tax code section (now 412(€)(3)) and in product marketing terms
it is a defined benefit retirement pension plan exclusively for consistently high income earners
typically in their 40s and 50s. The plan must be funded by wages or self employment earnings,
and cannot be funded by capital gains, investments or other passive income. An employer must
fund a plan until retirement and for at least five years at the same funding level. By law, the 412i
plan must be funded with fixed annuities, though the law permits up to 49% funding with whole
life insurance, and thus every and each of the 412i cases all share that comnion attribute of the

same annuity asset together, of course, with the persons and company responsible for this




scandal., The marketing appeal advanced by MassMutual for the sale of its prototype plan and
specially tailored annuities includes the tax deductions attributable to the contributions of
earnings to fund the plan through the purchase of MassMutual annuities. That “tax savings” too
is an explanation for MassMutual’s prefetred use of CPAs to market and sell this product to the
“clients” of the CPA, as was done in the Jefferson County cases. [Supp. App., Ex. 7].

2. The “Demory Farm” 412i Retirement Plan.

It is important to understand that the 412i plan must be established by an employer as the
sponsor of the plan and that the plan itself is then established as a separate and distinct organic
entity with its own Employer Identification Number (EIN) for IRS tax reporting purposes and
United States Department of Labor compliance. In 2005, Mr. Demory, then 81 years old, sold
his 30 acre farm after a lifetime of farming, Mr. Demory had never earned money to qualify for a
412i plan, and was not going to be able to fund this “plan” as an employer for the minimal five
year funding requirement at a minimum of one hundred thousand dollars per year.” Mr. Demory
sold his farm in order to retire, not to fund a futuristic retirement plan. To establish a 412i
“plan”, MassMutual through its agents fabricated an employer “Demory Farm” and employer
sponsored retirement plan, “Demory Farm Retirement Plan.,” The purported employer of
“Demory Farm” never existed prior to, or after, the establishment of the Demory Farm
Retirement Plan. The Demory Farm Retirement Plan purportedly purchased the annuity, not Mr.

Demory. The Demory Farm Retirement Plan annuity was illegally funded with $100,000.00

? To address this funding issue, MassMutual set up a separate “investment” account with proceeds from the sale of
the farm, which account was to be used as the plan funding source in the future. That is tax fraud, MassMutual
placed the Demorys in investments which included oil and gas leases, GMAC bonds, Leliman Brothers Mortgage
Backed Securities and purchased equities on “margin” accounts. Those assets were significantly wasted by
MassMutual investor representatives, and the Demorys cannot access the $100,000.00 principat locked in an
unqualified TRA which will mature, or in part will be payable, upon their passing. The annuity had steep surrender
charges lasting 8 years. MassMutual’s argument that the damages are insignificant because this product was a good
investment is crass and deceitful, representing unto itself an additional layer of elder abuse,

6




from capital gains on the sale of the Demorys’ farm and was to have been funded at that Ievel for
at least the next five years when the Demorys would be 86 years old, In fact, this continual
funding requirement makes the sale of product by MassMutual to these plans all the more
profitable because of the annual purchase renewal and the extreme difficulty in legally
terminating a plan. In other words, once in, it becomes costly to extricate without serious
consequences. Consistent with the other 412i plans sold in Jefferson County, the Demory Farm
412i plan was an illegal scam devised to sell MassMutual products. As to the annuity
“purchased” by the Demory Farm Retirement Plan, MassMutual has not and apparently cannot
produce the actual annuity contract for 2005, as discussed supra.

In January 2007, MassMutual, through its agents, caused the improper and illegal
conveyance of the Demory Farm Retirement Plan “énnuity” to an Individual Retirement Account
(“IRA”) which it had set up for Mr, Demory. In order to successfully make such a transfer of
ownership interest to Mr. Demory as the annuitant in an IRA, MassMutual had to represent that
the annuity was coming from a tax qualified plan, the Demory Farm Retirement Plan, into
another tax qualified plan -- the IRA. In other words and for technical brevity, MassMutual
committed a second level of fraud and tax fraud.

Again as to the transfer of the ownership of the Derﬁory Farm Retirement Plan annuity to
Mt, Demory, MassMutual has not and apparently cannot produce the actual annuity contract for
2007, as discussed supra, choosing instead to produce a post hoc version of an annuity schedule
issued upon the legally significant signature of Roger Crandall with a contract schedule date,
after the filing of this suit, of May, 12, 2011. [Supp. App., Ex. 8].

3. MassMutual’s Knowledge of Defendant Logan’s serial misconduct




MassMutual had full knowledge of the shortcomings of its Top Blue® agent, Defendant
Logan which is summarized by the attached timeline. [Supp. App., Ex. 9]. In 1998,
MassMutual’s legal department had determined that Logan had engaged in another “misrep”,
[Supp. App., Ex. 10]. In 2001, Lisa Rannikko, Assistant Compliance Consultant, states: “We
received a few complaints down here and Ted thinks you may have gotten some other E&QO
claims up there from him, I think we are beginning to see a pattern of misconduct here we
may need to have investigated.”’ [Supp. App., Ex. 11]. MassMutual was aware of over 20
complaints against Logan prior to its sponsorship of him, in December of 2003, to sell insurance
in the State of West Virginia. W.Va. Code 33-12-6(a){8). MassMutual promoted Logan, a
producer with a complaint rap sheet spanning fifteen years, as a Sales Manager (Advanced Sales
and Qualified Pension Specialist) in 2005 with responsibility over pension plan sales and

marketing. [Supp. App., Ex. 12].

MassMutual was fully aware too that in 2006, its Top Blue agent had, as in these 412i
cases, sold an unqualified 412i plan and product to Myriam Met.® [Supp. App., Ex. 13]. Rather
than inform Ms. Met, a widow, that her plan was not and never had been qualified, MassMutual

chose to hide that fact from her to this day.

¢ “Top Blue” refers to Logan’s vaunted status as a top producer for MassMutual providing him with additional
MassMutual resources including access to Chief Underwriter and VP Joshua Hazelwood, along with remuneration
such as lavish trips and production bonuses.
7 These prior investigations of Logan have not been produced despite the Court’s Order directing MassMutual to do
s0.
8 The Met plan was funded by royalties, not earned incomne, and Logan had sold the Mets Variable Annuities, not
fixed annuities as required by law, to fund a 412i Plan. Mrs. Met complained to FINRA and MassMutual about
Logan. MassMutual was monitoring the settlement and was fully aware that Logan had obtained a release from
Mrts. Met on the matter of the surrender charges connected with a 1035 exchange, while not informing her that the
plan was unqualified and funded with illegal products since its inception. Of course, given MassMutual’s own
conduct in this sordid affair, it did not fully disclose this treachery to FINRA,

8




Likewise, MassMutual chose not to accurately report the complaint by Beverly Peyton to
FINRA or any state insurance commission. According to MassMutual records Peyton alleged
that her signature had been forged by Logan, The pattern and practice of forged signatures,
signatures of blank documents, and misappropriations of signatures appeats almost epidemic at
MassMutual. Peyton stated in writing that “I was shocked when I received copies of paperwork
that I had never seen before and personally had never signed, yet contained my sighature.” The
real shock was that the Assistant Vice President of Investigations for MassMutual concluded that
there was “no allegation of criminal activity.” [Supp. App., Ex. 14]. Thus, and consistent with
MassMutual corporate culture, by simply recharacterizing the nature of Peyton’s written
allegations, it did not report the forgery allegation to FINRA or to any regulatory or law
enforcement or insurance authority. MassMutual chose to cover-up the allegation of forgery a
practice which arises in the Jefferson County 4121 cases.

4, MassMutual’s Knowledge of Defendant West’s Misconduct

None of the West entities ever obtained licensure with the West Virginia Insurance
Commission as either insurance agencies or TPAs, putting aside the issue.of that for most of the
time they were not operating as functioning legal entities having failed to even maintain standing
to do business in Maryland. [Supp. App., Ex. 15]. West, by or through her West entities and
their agents, transacted insurance within the State of West Virginia, as defined at W.Va. code 33-
44-3(p), and was an “unauthorized insurer” as defined at W. Va, Code 33-44-3(q), and was an
unauthorized TPA under W.Va Code 33-46-19. None of the West entities were ever registered
with the Insurance Commission or with the West Virginia Secretary of State. None of the West
entities are in good standing within the State of Maryland, which is their principal place of

business. West and her entities are in bankruptcy proceedings in Arlington, Virginia to where

9




MassMutual sought to remove and transfer the Demorys’ case arguing unsuccessfully in federal
court that the Demorys could commute daily to their trial in Arlington. After the case was

remanded back to the Circuit Court, defendants have sought stays and filed now two writs.

Since 2003, Defendant Alexandria West by and through her unlicensed MassMutual
General Agency has been marketing, soliciting, selling and generally transacting life, annuity,
and other insurance products in West Virginia, and administering pension plans in this State as
an unlicensed MassMutual TPA. MassMutual did not terminate West as a General Agent until
November 12, 2009, and according to MassMutual’s required Form U35 filing to the Financial
Industry Regulatory Authority (“FINRA”) submitted on November 24, 2009, she was
“discharged” for “management performance.” [Supp. App., Ex. 16]. This was almost two years
after MassMutual was first notified of problems with the first of the illegal 412i plans in West
Virginia, and nearly four years after the complaint by Beverly Peyton, Within the US filing’,
MassMutual makes certain disclosures that are, without a doubt, false statements.'® Under
Internal Review Disclosure, FINRA asks “Currently is, or at termination was, the individual
under internal review for fraud or wrongful taking of property, or violating investment-related
statutes, regulations, rules or industry standards of conduct?” Impossibly, MML responded “no.”
Likewise, under Termination Disclosure, FINRA asks “Did the individual voluntarily resign
from your firm, or was the individual discharged or permitted to resign, from your firm, after
allegations were made that accused the individual of: 1. violating investment-related statutes,

regulations, rules or industry standard of conduct? 2. fraud of the wrongful taking of property?

® MassMutual has reporting obligations to FINRA for fraud and misconduct of its agents and producers,
" MassMutual is a recidivist having been severely sanctioned for this same failure to timely report conduct by
FINRA. [Ex. 18].
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3. failure to supervise in connection with investment-related statutes, regulations, rules or
industry standards of conduct?” MéssMutual, knowing that the employee pension fund money
was “redirected” by its GA, deceitfully responded “no” to each inquiry. Id. MassMutual
intentionally withheld its knowledge of actual events from FINRA regulators, much like it

continues to do with State and federal officials regarding the 412i plans.

In December of 2010, West plead guilty to embezzling employee pension money, [Supp.
App., Ex. 17], but, nonetheless, continued to work as a “consultant”, [Supp. App., Ex. 18], with

another MassMutual TPA in violation of federal law, 290 USC 1111,

III, ARGUMENT

MassMutual asserts that Mr. Crandall, its Chairman, President and Chief Executive
Officer, has had no “direct” involvement in the “subject matter” of this lawsuit,!! or the other
412i cases in Jefferson County and, therefore, his deposition as sought by Plaintiffs is nothing
more than a “litigation tactic.” MassMutual is incorrect as to the law and facts asserted in
support of its argument to prevent the deposition of Mr. Crandall. MassMutual’s notion of the
“subject matter of this lawsuit” is fundamentally flawed. While MassMutual asserts otherv-vise,
no one can seriously argue that selling twenty year fixed annuities inside a MassMutual
prototypical 412i pension plan to an 81 year old retired farmer and funded by a.capital gain
realized in the sale of the farm, and then transfetring that unqualified “asset” to an IRA is not
fraudulent per se. The subject matter of this and the predecessor litigation includes and has

included and will be presented as such to a Jefferson County jury:

' MassMutual was able to make this argument while a motion to compel was pending. On November 11™ pursuant
to Court Order MassMutual produced some documents (inany more still being withheld) which dispel this fiction as
discussed supra,
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how MassMutual came to market and sell 412i plans employing CPAs and
lawyers and other trusted advisors as MassMutual statutory employees to be used
as marketing channels to opportunistically tap into lucrative professional client
databases;

how MassMutual, ignoring its own compliance manual and corporate standards,
chose not to (or purports in the litigation to have done nothing) investigate
complaints about these plans and accordingly adjust claims for rescission of these
scam annuity and insurance contracts, or investigate the conduct of its producers
and General Agent in the sale of these plans;

how MassMutual came to recruit and promote as the head of pension sales for its
agency an individual, Defendant Hugh (Larry) Logan, who MassMutual
sponsored for licensure to sell insurance in this State, and who acquired a rap
sheet of consumer complaints including consumer complaints involving
allegations of forgery and fraud over a period of about twenty years;

how MassMutual came to appoint a General Agent (GA) to oversee its marketing
efforts, its professional CPA recruiting efforts, and the very administration of
these plans as a MassMutual approved Third Party Administrator, and who, when
recruited as a GA, had hundreds of thousands of dollars in tax and judgment liens
and has since plead guilty to embezzling money from the Agency pension plan
with full knowledge of this activity by MassMutual Home Office at the time she
was doing it;'

how MassMutual chose not to proactively advise and notify the scam victims
once it was placed on notice of the problems;

how MassMutual has failed to meet its statutory obligations to report even the
suspicion of fraudulent misconduct, let alone the known forgeries and
misrepresentations by its producers and statutory employees, to several state
insurance commissions including the West Virginia Insurance Commission, and
other federal authorities,

Petitioner’s attempt at redefining the “subject matter of this litigation” to having

knowledge of the actual sale at any moment in time to the Demorys would otherwise be a

standard for limiting discovery to just those persons involved in the actual sale of the “pension

2 When reporting defendant West's conduct to financial regulatory authorities, MassMutual stated that she was
terminated for “management performance”, in other words for her failure to bring in more revenue, MassMutual did
not inform regulatory authorities about her Agency’s known involvement in the 412i scam, her Agency’s
unlicensed insurance business in West Virginia, or her personal shortcomings in embezzling money from her
employees’ pension plan.
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plan” rendering the West Virginia Unfair Trade Practices Act, and related claims, as
meaningless, But, by understanding that this case implicates, and is indeed as alleged predicated
upon, a pattern and practice of fraudulent misconduct and reckless disregard for consumers at the
highest levels of MassMutual spanning over many years and involving many consumers, the
notion of Roger Crandall having no “direct knowledge of the subject matter” of this litigation
strains credulity, Indeed, if what Mr. Crandall’s counsel argues, without affidavit support, were
true, that alone in the face of this mounting and cumulative record, would be properly the subject
of a very short but relevant and important deposition.

Moreover, while arguing in essence that Mr, Crandall is “very busy”, it must be
remembered that his company sold these scam pension plans to farmers, dentists, and business
persons, many of them, while lacking the title of CEO and Chairman of the Board, have
responsibilities in their own right as executives (and perhaps every other title including filing and
cleaning), and are “very busy”. These are not citizens who, as with Mr. Crandall, seek the
limelight when convenient as a public celebrity speaker."”® They did not seek these plans; these
farmers and business people sought the assurance of sensible retirement planning, or estate
insurance to protect their farms and businesses. It is an odd claim that Mr. Crandall is “too busy”
to account to these various businesses why this happened and why he did nothing, despite his
personal commitment otherwise, supra. The Demorys in their twilight years did not ask to be
embroiled in litigation in order to achieve a just outcome so that they could extract themselves

from a tax and estate nightmare imposed on them by MassMutual’s career agents and statutory

"3 Mr. Crandall is allegedly identified as a “business speaker” “booking appearances” through
www.athlelepromotions.com/celebrity/Roger-Crandall-appearance-booking-agent.php. Based on what is found
through this promotional website, it appears that Mr. Crandall is, other than for purposes of this litigation, very
much available for public appearances,
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employees. They deserve accountability from MassMutual and from Mr. Crandall, not evasion,
and thereby, a de facto countenance by Mr, Crandall of the conduct and activities of his
producers, managers, General Agent, and fellow executives, and of the failure of his company’s
“internal controls” which are suppose to identify and report fraud and misconduct.

In attempting to graft what is frequently referenced as the “apex” deposition rule as a part
of West Virginia case law, MassMutual cites to cases which are inapplicable under the facts of
these 412i cases. West Virginia has provided guidance when seeking the depositions of West
Virginia government executives, not corporate executives, expressing a primary concern that
depositions of highly placed government executives be limited because “‘public policy requires
that the time and energies of public officials be conserved for the public’s business to as great an
extent as may be consistent with the ends of justice in particular cases.”” Paige v Canady, 197
W.Va. 154, 161 (1996), citing Conununity Fed. Sav. & Loan Ass’n v. Federal Home Loan Bank
Bd, 96 F.R.D. 619, 621 (D.D.C. 1983); see also Arnold Agency v. West Virginia Lottery
Commission, 206 W.Va, 583 (1999) (applying the Paige public policy concerns to a former
governor). True public policy as expressed in our insurance laws, supra, is best served by Mr.
Crandall’s testimony.

Respondents assert a very simple argument consistent with a public policy embodied in
the West Virginia Rules of Civil Procedure: discovery is a process to learn the truth based on
facts and evidence which are to be revealed, not based on facts which are concealed. The “apex”
deposition rule is not intended to provide immunity from discovery for corporate executives, or
to give a corporate defendant a shield by which it could hide relevant facts. See Six West Retail
Acquisition v. Sony Theatre Management Corp., 203 FR.D. 98 (S.D. N.Y. 2001) (allowing

deposition of a CEO relating to corporate policies). Based on the facts in the instant case, Mr.
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Crandall even under a heightened apex standard, has unique personal knowledge and is not
protected by the “apex” deposition rule and, therefore, his deposition should be permitted.

Moteover, Respondents respectfully argue that under the facts of these 412i cases, no
Court would prohibit the deposition of MassMutual’s highest-level executive, Mr, Crandall. In
General Star Indem. Co. v. Platinum Indem., Ltd., 210 F.R.D. 80, 84 (S.D.N.Y. 2002} the Court
allowed the deposition of corporate executives of an insurance company concerning the
corporate policy governing the management of its general agents. See also In re
Bridgestone/Firestone, Inc., 205 F.R.D, 535 (S.D. Ind. 2002) (ordering the deposition of William
Clay Ford, Chairman of the Board of Ford Motor Company stating, inter alia, that this was not a
case of a single injury rollover accident and that “conduc‘:t and knowledge at Ford’s highest
corporate levels may well be relevant to the issue presented in this litigation.”),

Petitioner argues in favor of imposing additional requirements to Rule 26(c) for Mr,
Crandall’s benefit. These additional requirements are unnecessary and undeserved in the factual
context of this scandal. Petitioner relies chiefly on Crown Central Petroleum Corporation v.
Garcia, 904 SW.2d 125 (Tex. 1995) calling the “Crown Central Standard” a “common sense
approach.” Yet in doing so, Petitioner omits the key predicate requirement as stated in Crown
Central; “When a party seeks to depose a corporate official and that official (or the corporation)
files a motion for protective order to prohibit the deposition accompanied by the official’s
affidavit denying any knowledge of relevant facts, the trial court should first determine
whether the party seeking the deposition has arguably shown that the official has any unique or
superior knowledge of discoverable information....” Id at 128 [emphasis added]. Of course,
based upon such an affidavit, Crown then presupposes that an executive would not have

knowledge about the underlying conduct, Such is not the case here as discussed supra. Crown

15




and the other decisions cited by Petitioner relying on Crown allow for a burden shifting on the
need for the deposition in response to an “affidavit denying any knowledge.” Mr. Crandall did
not, and could not, provide an affidavit “denying any knowledge of relevant facts”, for to have
done so would have subjected him to jeopardy. Thus, and not so uniquely, the only inquiry is
whether the deposition of Mr, Crandall “appears reasonably calculated to lead to the discovery of
admissible evidence.” The lower court, having presided over a multitude of 412i cases, correctly
found that it would.

A, Roger Crandall has knowledge of the 412i scandal

On the evening of November 11", MassMutual produced pursuant to Court Order a few,
but still not complete and still not completely responsive, “Compliance Program Reports” for a
couple of months in 2011. The Compliance Program Reports, heavily redacted (as with most of
the troubling MassMutual documents), are prepared by Bradley Lucido, the MassMutual Chief
Compliance Officer, who in turn is required to regularly report all “pertinent” compliance issues”
to the Chairman of the Board of Directors, President, and Agency Field Force Supervisor.
[Supp. App., Ex. 19, at #000529]. Specifically, Mr. Lucido is required to “discuss and review”
“significant compliance problems” with Mr., Crandall. /d. While MassMutual apparently has not
produced the Compliance Program Reports for the periods of time when MassMutual knew of
the misconduct by Logan, West and Nichols, the production of the February, 2011 Compliance
Program Report alone shows that Mr. Crandall does have direct, unique, and critical knowledge
concerning the 4121 scandal. [Supp. App., Ex. 20, at #000559].

The “sales practices concerning Section 412(i) plans” is indicated as a “Significant
Compliance Matter” within the Report which has been submitted to Mr. Crandall and

presumably to his Board, /d. Until now, MassMutual has maintained, and has represented to the
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lower court in prior litigation, that no investigation, analysis, or determinations have been made
by anyone at MassMutual at any time over many years as to any of the multiple complaints and
litigation involving 412i plans. While such a position, maintained over the nearly past several
years of litigation seems at odds with statutory reporting requirements and internal compliance
standards, this is the first “Compliance Program Report” of any kind produced in any of the
cases. Incredibly, the Report appears to have been drafted by Mr, Lucido three years after the
initial filings of the Lloyd and Kable cases in Jefferson County, and four years after multiple
other complaints reported to MassMutual Compliance regarding plans sold by MassMutual
agent, Defendant Logan, to Doctor Donald and Myriam Met in other jurisdictions, two years
after Logan was terminated for, among other things, his conduct in selling 412i plans and money
laundering, and over a year after its General Agent, Alexandria West, was terminated for
embezzling her employee pension contributions,

The Report has a heading for “Findings” and “Corrective Action Taken.” As to
“Findings” the Report states that “analysis is underway to address sales practices.” Id. Such a
representation would be at odds with MassMutual’s assertion that no investigation, analysis,
review or determination was done as to any of the plans; an assertion repeated just two weeks
ago by MassMutual Investor Services Board of Directors Member, and Chief Risk Officer,
Kenneth Rickson under oath.

As to “Corrective Action Taken”, that description discloses a “team” of unknown persons
identifying the “lessons learned from the settlement of the Section 412(i) cases.” Id. However,
the most important note entry states that the “team” is to “ensure adequate compliance
controls in the offer/sale of Section 412(i) plans.” Yet, Mr. Crandall has made repeated public

and regulatory assurances over the past two calendar years regarding MassMutual’s “internal
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controls”, as well as assurances to his own Board pursuant to MassMutual’s Code of Business
Conduct and Ethics for Directors, claiming that internal controls were sound, Those
representations are squarely at odds with the Compliance Program Report, thus, making Mr.
Crandall a fact witness.

B. Background to the 412i “Significant Compliance Matter” referenced in the
MassMutual Compliance Program Report.

Discovery is ongoing which is of course why writs, and this writ in particular, appealing
discovery issues should be viewed with great skepticism. MassMutual internal documents reveal
a strategy for using small CPA firms as channel marketing of tax sensitive products, such as
those sold to the Demorys and the others in Jefferson County, because according to MassMutual
documents clients trust CPAs. [Supp. App., Ex. 1]. Kenneth Rickson, Chief Field Risk Officer
for MassMutual and a member of the Board of Directors for MassMutual Investment Services's,
testified on October 23, 2011 about the product distribution strategy using professionals, and
importantly CPAs," revealing that he and MassMutual were well aware of the conflicts at the
time of implementing this strategy caused by using trusted accountants, such as Luther Nichols
CPA, to sell tax sensitive products like 412i plans to people such as the Demorys. [Supp. App.,
Ex. 2].

MassMutual’s marketing template for what has lead to this pension scandal emanates

literally from the corporate boardroom where Mr. Rickson is a member overseeing even the

" MassMutual Investment Setvices is part of the MassMutual marketing brand name. It is entrusted with billions of
investment dollars including billions in pension plans through MassMutual Retirement Services, In light of
Rickson’s position as a member of the Board of Directors, his testimony on a number of issues as well as his
verifications to interrogatory answers in this and the other 4121 cases is stunning, and is discussed in part supra,

5 Though circumstantial it appears that the idea of compromising the independence of CPAs to sell tax sensitive
pension products may have been Mr. Rickson’s brain child. Mr. Rickson is a CPA.
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President of MassMutual Investor Services,'® As further backdrop to the magnitude and scope of
this pension marketing scam and the foreseeable fallout when, as a corporate marketing policy,
accountants and lawyers are compromised, the Internal Revenue Service (IRS) publishes on line
the “Dirty Dozen Tax Scams.” [Supp. App., Ex. 21].  Of those “Dirty Dozen” at least five
appear throughout some and sometimes all the 412i cases as will be shown at trial including
“identity theft”, “return prepare fraud”, “filing false or misleading forms”, “abusive retirement
plans”, and “disguised corporate ownership.” !” See United States v. Yusuf, 536 F.3d 178 (3rd
Cir. 2009) (knowing that gross receipts generated from tax savings resulting from falsified tax
returns constitute proceeds to support money laundering conviction.) MassMutual apparently,
and at best, chose to ignore the red flag of potential money laundering by its agents to use client
“tax savings” to procure significant commissions for themselves and profits for MassMutual
through the sale of fraudulent 412i plans and the falsified tax returns associated with the plans. -
On June 1, 2005, a “Report of Investigation” was issued and is obtainable on file with the
Office of the Attorney General of the State of Connecticut which reveals a corporate culture
underlying, and contemporaneous with, the peak sales of the scam 412i plans in at least Jefferson
County in 2004 through 2006. [Supp. App., Ex. 22]. That Report reveals the inner workings of
the former MassMutual President and others, with at least some board members’ knowledge, as
they improperly gamed the system with among other activities, insider trading. Also, during

2004, MassMutual was fined by the FINRA for its massive and systemic failure to accurately

6 MassMutual Financial Group is the trade name for MassMutual companies. MassMutual and MassMutual
Investors share integrated marketing and compliance systems and strategies. For example, the Demorys IRA is with
MassMutual Investor Services.

17 On November 4, 2011, the lower court ruled that the documents relating to the prior cases were relevant to the
Deimorys and were to be produced. Quantity was produced on Friday evening, November 1 1™, but not many of the
documents known to exist showing the schematics of the fraud were present. While some documents remain in the
public record, MassMutual is obligated now to produce the documents upon which these claims and practices will
be proven at trial.
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and/or timely, and/or not, report misconduct by its producers and investment advisors. [Supp.
App., Ex. 43]. In that culture, Defendants like Nichols, Logan and West, not only were
recruited to sell the 4121 plans, but flourished, leading to this litigation. While M. Crandall
purports publicly to have instituted changes addressing this corrupt corporate culture, the record
in this case thus far, and if allowed further to proceed, will show to a jury that nothing internally
has changed which addressed the marketing and sale of scam pension plans to families,
businesses, and to vulnerable seniors citizens like the Demorys.

C. MassMutual States a Commitment to Investigating and Reporting Misconduct
and Fraud

MassMutual’s corporate philosophy is one based in ethics, integrity and compliance with

all applicable rules and regulations.

Customers do business when they trust their agent and the

company with which he or she is associated. They trust you when

they believe you understand and respect their needs when making

recommendations. Your interests are best served by placing the

customer’s interest first. Questionable practices case a negative

shadow on us all, and will be addressed appropriately, Illegal,

unethical or inadequate standards of conduct are unacceptable

at all times. '
[Supp. App., Ex. 23], In line with this philosophy, MassMutual has very specific rules in place
regarding reporting and investigating fraud, and how to handle customer complaints.
MassMutual defines fraud broadly to include, inter alia, “misrepresentations in an application for
insurance,” “other misconduct by an applicant, insured, broker, General Agent, employee or
third party in an attempt to steal from the Company or its policyholders” and “intentional
perversion of truth in order to induce another to part with something of value or to surrender a

legal right.” [Supp. App., Ex. 24, at #000733 and 736]. And if a customer complains of any such

fraud or misconduct, which include oral and written complaints from customers and even
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lawsuits, MassMutual commits its USIG Compliance to handling such customer complaints
“expeditiously following a careful investigation of all relevant facts and giving appropriate
consideration to applicable legal and equitable requirements.” |

However, MassMutual does not just devote its USIG Compliance for investigations — it
also devotes its Department of Customer Relations and a Special Investigation Unit (*SIU”).
The SIU is “vigilant, proactive and public it our commitment to fighting fraud... Our SIU brings
together professionals from a number of departments who collectively possess the expertise and
professional skills needed to fight fraud.” [Supp. App., Ex. 25]. MassMutual’s SIU “actively
educates, detects, investigates, prevents and reports suspected insurance fraud” and cooperates
with law enforcement agencies investigating and prosecuting such civil and criminal fraud. Asa
part of this investigation, MassMutual may require its agents to provide written statements
concerning the allegations and include all related documents. In fact, MassMutual requires of its
agents a duty to cooperate with all investigations and this duty survives any termination of the
agent, MassMutual employs a number of “reporting channels” to report unethical and/or illegal
conduct: managers, human relations, employee relations, Chief Compliance Officer, business
compliance officers and the law division,

MassMutual’s policies are not just required of its agents and employees, but also required
of its highest-level executive, Mr. Crandall. Pursuant to MassMutual’s Code of Business
Conduct and Ethics for Directors, Mr. Crandall “is obligated to promptly notify the Chief
Compliance Officer of any actual or suspected illegal or fraudulent activities, or violations of this
Code” and he “must cooperate in any Company investigation of violations, suspected violations
and compliance reviews.” But even more so, MassMutual and Mr. Crandall make the following

commitment:
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One thing is constant; wherever the Company does business, we

are committed to conducting business ethically and in full

compliance with applicable laws and regulations. We will not

directly or indirectly act in a manner that is inconsistent with these

standards. Unethical or illegal behavior is not justified in any

circumstances and will be dealt with promptly and decisively.

(emphasis added).
[Supp. App., Ex. 26]. Under any standard, dealing with illegal or unethical behavior years after
the fact, as is now purported in the February, 2011 Compliance Program Report, is neither
prompt nor decisive.

MassMutual, its Directors and Mr. Crandall are governed by West Virginia public policy,
as fqund and expressed in statutory law, requires full disclosure of evidence by MassMutual to
the West Virginia Insurance Commission concerning its knowledge of bad conduct including
even the suspicion of fraud. The West Virginia Insurance Fraud Prevention Act requires “a
person [in the 4121 cases, MassMutual] engaged in the business of insurance having knowledge
or a reasonable belief that fraud or another crime related to the business of insurance is being,
will be or has been committed shall provide to the commissioner the information required....”
W.Va Code § 33-41-5(a); W.Va. CSR § 114-71-3. The Compliance Program Reports of
February, 2011, [Supp. App., Ex. 20], indicates for the first time an internal acknowledgement of
wrongdoing, yet, MassMutual filed no report with the West Virginia Insurance Commission.
West Virginia provides immunity from civil liability for prompt reporting of wrongdoing. W.Va
Code § 33-41-6

In addition to publicly proclaiming that MassMutual is an ethical mutual company with
integrity that requires reporting and investigation of any suspected fraud and wrongdoing, Mr.
Crandall commits MassMutual and himself under the spirit and obligations of the Sarbanes-

Oxley Act (“SOX”) by signing Internal Control Certifications. [Supp. App., Ex, 27]. While
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MassMutual is not a public company, it did seek to further promote its high ethics, integrity and
commitment to reporting and investigating any suspected fraud or wrongdoing, MassMutual and
Mr. Crandall have voluntarily “chosen to implement certain financial reporting control
procedures similar to those required by Section 302 of the Sarbanes-Oxley Act of 2002. In doing
so, Mr. Crandall signed the SOX certifications, most recently as of February 21, 2011 (the same
month he received the Compliance Program Report identifying the sale of 412i plans as a
“significant” compliance matter), representing and certifying that based on a “recent evaluation,”
“no fraud, whether or not material, has been detected involving management or other
employees who have a significant role in the Companies’ internal controls over financial
reporting.”

At first glance it would appear that Mr. Crandall is making certifications regarding the
financial reporting by MassMutual. However, a careful read of this particular certification goes
much further than certifications of financial reporting. Rather, with this particular certification,
Mt. Crandall is representing that absolutely no fraud has been detected involving a certain group
of people at MassMutual — management and employees at MassMutual involved in its internal
controls, including himself. Mr. Crandall is not just the President, Chief Executive Officer and
Chairperson of MassMutual. He is also specifically identified as a “control person” in
MassMutual’s SEC registration and thereby certifies his own conduct regarding the detection of
fraud. [Supp. App., Ex. 28].

D, MassMutual Denies Any Investigation of any of the Defective 412i Plans.

Despite its very public position on ethics, integrity and investigating suspected
wrongdoing and fraud and every customer complaint, curiously, MassMutual has taken the very

contrasted position that it conducted no investigations of the customer complaints of the 412i
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cases and that it is not concealing any investigations, In one of the first 412i cases filed against
MassMutual in Jefferson County, Kable v. MassMutual, MassMutual began taking positions
regarding investigations of customer complaints far different than its very public proclamations.
At a hearing before the lower court in the Kable 412i case, MassMutual’s pro hoc counsel,
defending its sparse privilege log and its position on confidentiality protections made this
argument:

They [Kable Plaintiffs] keep talking about privilege. I don’t

understand this idea of privilege. We’re not holding documents

back based on privilege.  We're asking for appropriate

confidentiality protection of the information and they’re going to

have it. So it’s not like we’re trying to keep the information from

them, We’re anxious to give it to them. I have been asking them

over and over to agree to the confidentiality protections so we can

give it to them.
[Supp. App., Ex.29]. Yet, at the corporate designate deposition of MassMutual, when the Kable
Plaintiffs sought information about investigations of customer complaints and the preparation of
investigative reports, MassMutual’s counsel, the same one that did not seem to understand the
“idea of privilege” and represented to the Court no such documents were being held back based
on privilege, instructed the designate not to answer and objected asserting the attorney-client
privilege, [May 12, 2009 Dep. Tr. of MassMutual by Kenneth Rickson, Ex. 30; and see October
27,2011 Rickson Dep. Tr., Ex 317.

Likewise, in Bavarian Inn, Inc. v. MassMutual, MassMutual took the position that no

investigations, reviews, or determinations were conducted on any of the insurance and annuity

products or 412i plans sold to those in Jefferson County, and elsewhere, including that of the

Demory and Mr. Custer. [Supp. App., Ex. 32]. At the time MassMutual took this position eight
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lawsuits had been filed against it and the same agents relating to defective and unqualified 412i
plans,

In the Demory case, MassMutual has simply objected to producing documents relating to
investigations, reviews, or determinations conducted on any of the insurance and annuity
products or 412{ plans sold to those in Jefferson County, and elsewhere, including that of the
Demorys, while just two weeks ago the Chief Risk Officer and Director, Kenneth Rickson,
verified interrogatories claiming that no investigation, review, or determination was conducted of
any of the 412i plans. [Supp. App., Ex.33, at #000775, compare Supp. App., Ex. 20, at
#000559]. |

E. Evidence Suggests Likely Investigations of the 412i Cases.

Despite MassMutual’s denials and objections in discovery as to any investigations,
review and/or determinations, all of the Jefferson County 412i customers were on someone’s
radar at MassMutual. This much is clear from a single, untitled and undated document produced
by MassMutual, [Supp. App., Ex. 34], which just happens to list the 14 Jefferson County 412i
customers on one single document. Of added clarity, the Compliance Program Reports
produced, and those other Reports yet to be produced or have been withheld, strongly suggest
that Mr. Rickson’s multiple attestations and sworn testimony are compromised.

MassMutual’s blanket denial of any investigation, review or determination, including that
of Eric Custer’s annuity and 412i plan, becomes even more ridiculous when considering the
privilege log produced by MassMutual in 3 Time Trucking, LLC v. MassMutual. On March 8,
2010, Mr. Custer called MassMutual to let them know that he thought his 412i plan may be 4
defective, He indicated that he learned his plan may have problems through another

policyholder filing a lawsuit over their 412i plan. Mr. Custer sought assistance from
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MassMutual and was told that someone would look into his request and get back to him in 24-48
hours. [MassMutual Call Center Phone Log, Supp. App., Ex. 35]. No return phone call to Mr.
Custer was ever made by anyone at MassMutual. Instead, what followed were a flurry of
internal emails between investigators, senior management, control persons and executives and
officers at MassMutual and a separate entity, MML Investor Services, Inc. — all over one “small”
annuity contréct. In all, over 60 executives, managers, and investigators received emails
regarding certain hold instructions relating to Mr, Custer and 3™ Time Trucking, LLC. Rickson
testified that ordinarily such ‘hold’ would have been issued in all 412i cases but no log was
produced in any other case indicating this practice. [Supp. App., Ex. 36]. Of course,
MassMutual has designated those email communications, and the documents they may contain,'®
as privileged, but the privilege log tells the story. [Supp. App., Ex. 37].

In the Demory case, the entire electronic file for Mr. Demory’s annuity, which previously
was in the name of The Demory Farm Retirement Plan and later transferred into an IRA account
and subsequently transferred into the name of Mr, Demory, individually, is flagged for security
and designated as being on a “contract hot list.” [Supp. App., Ex. 3.8].19 How does a
policyholder’s annuity contract end up on the “contract hot list” without some review,
investigation or determination? How does Mr. Crandall sign an annuity contract in 2011 after

the Demory file has already been flagged as being on MassMutual’s “contract hot list”?

'® Pro hoc counsel directs MassMutual witnesses not to answer which documents they reviewed as given to them by
“counsel. MassMutual has directed witnesses not to answer questions regarding decisions to fire West or Logan on
the basis that in-house counsel and in-house investigators were the source of the documents and communications to
termminate their agents. Effectively, MassMutual has abused the use of the privilege to a level of obstruction which
has precluded effective inquiry into any significant topic.
% In the efectronic production of documents by MassMutual, the reference to the “contract hot list” appears in red in
the original so that it stands out for the benefit of the call center employee who is directed to handle claim questions
as only directed by in-house counsel. Then pro hoc counsel asserts privilege as to the directions given for claims
handling. Thus, nothing is disclosed. This is stonewalling through the abuse of a cherished privilege..
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F. Roger Crandall Has Unique Knowledge of “Internal Controls” and other
Reporting Obligations Making his Deposition Relevant and Necessary.

MassMutual policies regarding investigation and its Code of Business Conduct and
Ethics for Directors, require Mr. Crandall to refer complaints, including lawsuits, fori further
investigation. See also 114 CSR 14-6 [every insurer must promptly investigate claims without
delay]; see also Stonewall Jackson Mem, Hosp., 206 W.Va. 458 (1999); accord Unum Life Ins.
Co. of America, 2009 U.S. Dist. LEXIS 100976 (N.D. W.Va. 2009). Mr. Crandall utilized at
least three means to provide assurances that he has processes in place to assure the financial
soundness of the company:

[. Business necessity. People will not entrust their money to a company that does not
have sound financial control processes. To provide those reassurances, Mr. Crandall has
personally put his name to Policies designed to assure the public that those processes are in
place, notably a state of the art invéstigative capability and process.

2. Pederal certification. To further provide assurances, Roger Crandall on behalf of
MassMutual voluntarily certifies its internal controls per SOX. The purpose of SOX is to ensure
reports to the Board, certified by the CEO and CFO that internal control processes are in place io
protect the company and its policyholders. It is the obligation of those certifying to investigate
and make representations under oath so that the function of the Board to oversee the soundness
of the company can be undertaken by the Board, as was the Congressional purpose of SOX.

3. State requirements. There are further obligations under state licensing laws,
supplemented by the state annuity requirements that are in place to protect the citizens of West
Virginia and further assure them of the soundness of those to whom they entrust their money and

of their financial products.
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Mr. Crandall, as a “Control Person”, obtained the benefits of a SOX certification with the
impact of a clean report reassuring the policyholders and public. Even more importantly a clean
report had the effect of assuaging the Board who removed a prior President, CEQ and Chairtan
of the Board to protect the company. Mr. Crandall had an obligation to fully investigate and
candidly report any systemic breakdown potentially affecting the soundness of financial
reporting. Mr, Crandall nevertheless reported no problem, material or non-material. Clearly,
there was a failure to undertake, a refusal to undertake, or an undertaking without revealing,
investigations mandated by company policy and the law.

The jury has the right to know whether the cover-up was directed by Mr, Crandall or
whether Mr, Crandall oversaw materially deficient processes to facilitate willful blindness to the
wrongdoing and cover-up -~ this despite the reassurances of Mr. Crandall that reliable processes
were in place including certifications of efficacious internal controls to his own Board and to
regulators. Thus, MassMutual wants to take the position that Mr, Crandall is a high-level
executive with no “first-hand knowledge regarding the facts at issue in this case” while Mr.
Crandall issues statutory and public assurances that MassMutual’s internal compliance processes
reveal no fraud of either a material or immaterial nature. Tt is exactly that inconsistency as
expressed by MassMutual which should allow Respondents to depose Mr. Crandall,

G. The Demory Annuity Contract Signed by Roger Crandall after the Initiation of
this Lawsuit, '

On May 12, 2011, Roger Crandall executed an “annuity contract” on behalf of
MassMutual for Mr. Demory. While Mr. Crandall’s facsimile signature may appear on all
MassMutual annuity contracts as a matter or ordinary business, the issnance of this contract by

M. Crandall in the context of this case, and importantly in the context of his responsibilities for
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corporate oversight and regulatory compliance is evidence of fraud for which he is a fact witness.
The sequence of events leading to the issuance of the annuity contract signed by Roger Crandall
follows:

e By letters dated April 22, 2011 to MassMutual containing the Demorys’ authorizations,
The Demorys sought the entirety of their files and other documents, including those
which constitute the 2005 annuity contract for “Demory Farm Retirement Plan™.

e MassMutual produced some but not all documents by letter dated May 10, 2011.
MassMutual neither produced the “Demory Farm Retirement Plan” Annuity contract
from 2005, nor the Mr. Demory’s annuity from 2007,

e Again, by email dated May 17, 2011, the Demorys requested the ‘“Demory Farm
Retirement Plan™ Annuity contract, which was the original MassMutual annuity contract
used to fund the 412i plan.

¢ On or about May 19, 2011, MassMutual produced a document which in part purported to
be the annuity contract used to fund the 412i plan. (Annuity Contract Number is stated as
ODP48000997). [Supp. App., Ex. 8].

¢ MassMutual has not produced a true, authentic and complete copy of the 2005 Demory
Farm Annuity Contract or the 2007 Demory IRA Annuity Contract which, according to
MassMutual and State law, must include the Contract Schedule and the application.
Rather, MassMutual produced an annuity Contract Schedule signed by Roger Crandall on
May 12, 2011. In other words, MassMutual created an annuity document after the filing
of this lawsuit in violation of West Virginia law. 114 CSR 11B-7 [records must be kept
for ten years in a manner which accurately reproduces the actual document].

o In lieu of the original contract as issued to 2005 “Demory Farm Retirement Plan” or the
2007 Demory IRA annuity, Defendants produced a contract with an “issue date” of
10/20/2005 issued to Contract Owner Howard Demory and signed by Roger W. Crandall
who is the President and Chief Executive Officer, and Chairman of the Board of
Directors, of the Massachusetts Mutual Life Insurance Company. The Annuity Contract
Number is stated as ODP48000997 (hereinafter referred to as the “Howard Demory
Annuity”). The “Contract Schedule Date” is 5/12/2011 indicating that this document was
generated, post hoc, despite requests which included the production of the Demory Farm
annuity contract by letter dated April 22, 2011, [Supp. App., Ex. 8, at #000424 and 427].

e Mr. Crandall was not the President of Massachusetts Mutual Life Insurance Company in
2005, In 2005 and 2007 Mr. Crandall was not signing or using his signature facsimile for
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the formation of annuity contracts. Rather, the President of MassMutual at the time was
Robert J, O’Connell who was removed by the Board for misconduct.

Mr. Demory was not the contract owner of the purported annuity issued by MassMutual
on October 20, 2005, nor was he issued such an annuity on October 20, 2005. Rather, the
applicant for the original annuity application funding the 412i plan, Confract number
ODP48000997, was “Demory Farm Retirement Plan”, [Supp. App., Ex. 39, at #000818].
MassMutual has not produced an annuity contract or “Contract Schedule” for “Demory
Farm Retirement Plan” again in violation of State law.

Only after the annuity contract for “Demory Farm Retirement Plan” was transferred into
an IRA did MassMutual and its agents change the annuitant to “Howard G. Demory.”
[Supp. App., Ex. 40]..

Mr. Crandall, in his current capacity as President and Chief Executive Officer, and
Chairman of the Board of Directors, of Massachusetts Mutual Life Insurance Company,
signed, or authorized the use of his signature facsimile on the Howard Demory Annuity.

Neither Mr, Crandall nor MassMutual issued an annuity contract on October 20, 2005 to
Mr. Demory as the Contract Owner, despite what is purported in the Howard Demory
Annuity, Neither Mr, Crandall nor MassMutual issued an annuity contract in January,
2007 to Mr. Demory as the Contract Owner, State law requires both an application and
“Contract Schedule” for an annuity contract. Through the signature of Mr, Crandall,
MassMutual has attempted to fabricate an annuity contract post hoc.

Included with the May 12, 2011 “Contract Schedule” are various riders which Mr,
Crandall, in his current capacity as President and Chief Executive Officer, and Chairman
of the Board of Directors, of Massachusetts Mutual Life Insurance Company, signed, or
authorized the use of his signature facsimile, including the Individual Retirement Annuity
(IRA) Rider.

According to the IRA Rider, it modifies the Contract to which it is attached so that it may
qualify as an Individual Retirement Annuity under Section 408(b) of the Internal
Revenue Code and the Regulations under that Section.

Mr. Crandall was aware, or should have been aware by virtue of a MassMutual
investigation that the Contract Schedule attached in the Howard Demory annuity, which
he, in his current capacity as President and Chief Executive Officer, and Chairman of the
Board of Directors, of Massachusetts Mutual Life Insurance Company, signed, or
authorized the use of his signature facsimile, including the Individual Retirement Annuity
(JRA) Rider, did not involve a “rollover contribution” from a qualified pension plan,
Signing an annuity contract post hoc, in lieu of conducting an investigation is a violation
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of state law. see 114 CSR 14-6 [every insurer must promptly investigate claims without
delay]; see also Stonewall Jackson Mem. Hosp. v. American United Life Ins. Co., 206
W.Va. 458 (1999) (claims settlement practices apply to issues regarding annuity
contracts); accord Unum Life Ins. Co. of America v. Wilson, 2009 U.S. Dist. LEXIS
100976 (N.D. W.Va. 2009).

The Contract Schedule in the Howard Demory annuity, which Mr. Crandall, in his
current capacity as President and Chief Executive Officer, and Chairman of the Board of
Directors, of Massachusetts Mutual Life Insurance Company, signed, or authorized the
use of his signature facsimile, attempts to conceal and thereby deceive the annuitant of
the various features of the annuity, such as the MassMutual rollover of the annuity from
an unqualified 412i plan to an IRA and the tax penalties associated with that illicit
rollover, the benefits associated with the rollover of an annuity from an unqualified 412i
plan to an IRA, the suitability, or lack thereof, of the annuity.

The Contract Schedule in the Howard Demory Annuity was signed in 2011 without full
and complete disclosure effecting the terms for which coverage would otherwise remain
in force and for which benefits would be paid.

The Contract Schedule in the Howard Demory Annuity was signed to ratify the
fraudulent sale of the annuity to the annuitant, Demory Farm Retirement Plan, in order to
fund an unqualified and illicit 412i plan and the subsequent transfer of the annuity to the
Demory IRA.

In lieu of any investigation of claims the Demorys’ claims, MassMutual concealed and/or
knowingly failed to disclose the actual “benefits” associated with the Howard Demory
Annuity and the problems and tax consequences associated with the annuity, and any of
the actual findings made within MassMutual prior to the issuance of the annuity in
violation of state law. See 114 CSR 11B-5 [in an annuity transaction, MassMutual had a
duty to obtain information to determine suitability of the May 10, 2011 transaction and
had a duty to implement a system of compliance].

Mr. Crandall, in his current capacity as President and Chief Executive Officer, and
Chairman of the Board of Directors, of Massachusetts Mutual Life Insurance Company,
allowed or caused the backdating of an annuity contract which otherwise was never
issued to Howard Demory on October 20, 2005,

Mr. Crandall, in his capacity as President and Chief Executive Officer, and Chairman of
the Board of Directors, of Massachusetts Mutual Life Insurance Company, caused or
directed the alteration of an annuity contract in order to conceal the true state of the
Demory “annuity” account, and to further conceal the acts and conduct of MassMutual in
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selling annuities and life insurance to fund illicit 412i plans in West Virginia and
elsewhere. In so doing, Mr. Crandall, in his capacity as President and Chief Executive
Officer, and Chairman of the Board of Directors, of Massachusetts Mutual Life Insurance
Company, assisted in covering up the fraud perpetrated on Mr, Demory.

Mr. Crandall, at the time of affixing, or causing to be affixed, his signature on the
Howard Demory Annuity was aware that MassMutual producers had engaged in an
ongoing pattern and practice of falsifying applications and contract documents through
forgeries, fabricated financial data and EINs and other means, and has further ratified the
entry of false information on tax returns and other documents by its agents, for the
purchase of whole life and annuity products used to fund illicit 412i plans.

MassMutual, at the time Mr. Crandall affixed, or causing to be affixed, his signature on
the Howard Demory Annuity, was aware that MassMutual producers had engaged in an
ongoing pattern and practice of falsifying applications and contract documents through
forgeries, fabricated financial data and EINs and other means, and has further ratified the
entry of false information on tax returns and other documents by its agents, for the
purchase of whole life and annuity products used to fund illicit 412i plans.

F¥. Long before Mr, Crandall issued an annuity schedule, MassMutual had
Knowledge of the Demory Annuity and Investment Problems, and the Custer 412i
plan,

Finally as to the factual context of Mr. Crandall’s signature as it recently appeared on the

Demory annuity “contract”, long before Mr. Demory retained counsel and filed a lawsuit,

MassMutual had already evaluated the Demory annuities, According to the MassMutual

privilege log, on August 9, 2010, MassMutual entered on the Demory’s electronic file “Note re

treatment of Demory customer information.” [Supp. App., Ex. 41, at #000834]._20 The Demorys

directly, and with assistance, made phone calls seeking information about their annuities. [Supp.

App., Ex. 42]. In the 3" Time Trucking, LLC case, the MassMutual privilege log indicates the

same knowledge of problems shared among over 60 MassMutual senior management, control

2 Again, in-house counsel directs customer communication, or non-communication, regarding claims, and then
claims privilege as to what was said to the call center. This is abusive and stonewalling litigation tactic in violation
of the West Virginia UTPA.
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petsons, executives, investigators and employees. It strains credulity in the context of the facts
swrrounding these “plans™ and the other 412i plans that Mr, Crandall’s testimony is protected
while at the same time MassMutual obstructs access to the actual contract documents, redacts its
own findings regarding the “treatment” of the Demory and Custer customer information, claims
to know nothing about the illicit sale of annuity products to Mr. Demory and others, and then
signs an annuity contract after the filing of a lawsuit which states “THIS IS A LEGAL
CONTRACT BETWEEN THE CONTRACT OWNER AND THE COMPANY.” [Supp. App.,
Ex. 8, at #000424]. (Caps in original). See Barefield v. DPIC Companies, 215 W.Va. 544 (2004)
(the W.Va. UTPA continues to apply to an insurer’s conduct even after litigation had been
initiated against the insurer). .
CONCLUSION

Respondents wish to depose Mr. Crandall not as a litigation tactic but rather to depose
Mr. Crandall on his knowledge of the annuity contract hé issued to Mr. Demory in May of 2011
and as to the knowledge upon which he based his verifications about MassMutual’s commitment
to ethics, integrity, and the duty to investigate and report wrongdoing and fraud, against a
backdrop of what could only be described either, at best, a systemic and massive compliance
breakdown, or, at worse, a corporate culture which encouraged and incentivized the deceptive
sales practices by MassMutual and its agents while taking nioney, in the form of premium
payments, from unsuspecting policyholders in Jefferson County, West Virginia. My, Crandall,
protestations aside, is a fact witness to a scandal.

WHEREFORE, Respondents and Plaintiffs Howard and Charlotte Demory and Plaintiffs
Eric Custer and 3™ Time Trucking, LLC, respectfully request that this Honorable Court deny the

Petition and sustain the order requiring Defendant Massachusetts Mutual Life Insurance
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Company to make Mr, Crandall available for deposition, and thus allowing the Demorys to

continue in their efforts to keep the January 14, 2012 trial date.
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