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The statutes, rules, and cases contained and discussed in this 
Benchbook are current through June 30, 2012.  All relevant statutory 
amendments and new legislation enacted through the 2012 Regular 
Legislative Session are included. 
 
This Benchbook is intended primarily as a resource for West Virginia 
magistrates and judges.  Information contained in this publication may 
also be useful for other court personnel, prosecuting attorneys, defense 
counsel, law enforcement officers, and domestic violence service 
providers.  However, many of the statutes and rules relating to domestic 
violence protection proceedings are relatively new, and a number of 
issues remain unresolved.  All readers are advised that discussions and 
suggestions regarding these legal issues represent the collective 
professional judgment of the Benchbook authors, and are not to be 
considered as authoritative statements or interpretations of the law by 
the West Virginia Supreme Court of Appeals. 
 
The 2012 edition of the Benchbook was researched and written by the 
following attorneys:  John Hedges, Teresa Lyons and Stephanie 
Shepherd from Hedges Lyons & Shepherd, PLLC, Morgantown, West 
Virginia.  Lisa Nair, paralegal, and administrative assistant Angela 
Vance of Hedges Lyons & Shepherd, PLLC, provided research and 
editorial assistance.  
 
Comments and suggestions regarding the content of this Benchbook 
may be sent to dvbenchbook@courtswv.gov.  Questions seeking legal 
advice concerning domestic violence issues should not be sent to the 
email address above.  Questions concerning local domestic violence 
procedures should be directed to the local court with jurisdiction over 
the case in question. 
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E. Prevalence of Intimate Partner Violence as Indicated by the 
National Intimate Partner and Sexual Violence Survey 
(NISVS) 

 
The National Intimate Partner and Sexual Violence Survey (NISVS), 
a telephone survey conducted by the Centers for Disease Control 
and Prevention, compiled statistics concerning sexual violence, 
stalking and intimate partner violence.6  For the purposes of the 
survey, intimate partner violence included five types of violence:  
sexual violence, physical violence, stalking, psychological 
aggression, and control of reproductive or sexual health.  Although 
the survey elicited information about psychological aggression, the 
responses to the items were not included in the overall prevalence 
estimates because there is little consensus as to when such 
behavior becomes abusive.  Intimate partners were defined as 
cohabitating or non-cohabitating romantic or sexual partners, and the 
survey included both opposite-sex and same-sex couples. 
 
According to the estimated results, more than one-third of women 
(35.6% or 42,420,000) in the United States have experienced rape, 
physical violence, and/or stalking by an intimate partner during their 
lifetime.  The report also indicates that 5.9% of the women have 
been subject to rape, physical violence, or stalking by an intimate 
partner in the last 12 months.  Of the women surveyed, 28.8% of 
them reported an effect of intimate partner violence or IPV-related 
impact that ranged from being fearful through contracting a sexually 
transmitted disease or becoming pregnant after a rape.7  Similar to 
the national statistics, 33.6% or 249,000 women in West Virginia 
have suffered rape, physical violence, or stalking by an intimate 
partner at some point in their life. 
 
With regard to men, 28.5% or 32,280,000 have experienced rape, 
physical violence, or stalking by an intimate partner at some point 
during their lifetime.  The report also indicated that 5.0% or 
5,691,000 men have been subject to rape, physical violence, or 

                                            
6 M. C. Black, K. C. Basile, M. J. Breiding, S. G. Smith, M. L. Walters, M. T. Merrick, J. 
Chen, & M. R. Stevens (2011). The National Intimate Partner and Sexual Violence 
Survey (NISVS): 2010 Summary Report. Atlanta, GA: National Center for Injury 
Prevention and Control, Centers for Disease Control and Prevention. 
 
7 The impact of intimate partner violence was measured by asking participants if they had 
experienced any of the following:  being fearful, being concerned for safety, post-
traumatic stress disorder symptoms, being injured, needing healthcare, needing housing 
services, needing victim's advocate services, needing legal services, contacting a crisis 
hotline, missing days of work or school, and contracting a sexually transmitted disease or 
becoming pregnant after a rape. 
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stalking by an intimate partner in the past 12 months.  Of the men 
who were surveyed, 9.9% of them reported an IPV-related impact.  
In West Virginia, 41.2% of the men reported that they had been 
subject to rape, physical violence, or stalking by an intimate partner 
during their lifetime. 
 
F. Prevalence of Intimate Partner Violence or Domestic 

Violence Based Upon the National Crime Victimization 
Survey (NCVS) 

 
As part of the National Crime Victimization Survey (NCVS), the 
Bureau of Justice statistics has compiled statistics about intimate 
partner or domestic violence.8  Between 2001 and 2005, 22% of the 
nonfatal violent victimizations against females ages 12 or older were 
categorized as nonfatal intimate partner victimizations.  Of nonfatal 
victimizations against men in this same age group, 4% were 
classified as nonfatal violent intimate partner victimizations.  In cases 
of homicides of females, 30% were committed by an intimate 
partner.  When males were homicide victims, 5% were murdered by 
an intimate partner. 
 
In terms of age, females from ages 12 to 15 and 50 or older had the 
lowest risk of nonfatal intimate partner violence.  In 2005, females 
from the ages of 35 to 49 had a greater risk of being subject to 
nonfatal intimate partner violence than women who were 50 or over.  
In 2005, women from the ages of 20 to 24 were at the highest risk of 
nonfatal intimate partner violence.  Males from ages 12 to 15 and 65 
or older experienced the lowest rate of nonfatal intimate partner 
violence. 
 
The NCVS compiles statistics that correlate marital status, gender, 
and nonfatal intimate partner violence.  Based on statistics from 
2001 through 2005, women who were separated reported the 
highest rate of nonfatal intimate partner violence, and women who 
were married reported the lowest rates.  For both men and women 
from 2001 to 2005, men and women who were either separated or 
divorced had the greatest risk of experiencing nonfatal intimate 
partner violence. 
 

                                            
8 Bureau of Justice Statistics, Intimate Partner/Domestic Violence, 
<http://bjs.ojp.usdoj.gov> (accessed March 26, 2012). 
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G. Phases of an Abusive Relationship  
 
As described by Dr. Lenore E. Walker, abusive relationships may 
follow a pattern that involves three phases.9  The first phase is the 
tension-building phase, and it involves comparatively minor acts of 
verbal and physical abuse.  In this phase, the victim responds 
passively to the abuse and attempts to placate the abuser.  Often, 
the victim will take responsibility or blame herself for the abuse.  For 
example, the victim may believe that she caused or deserved the 
abuse because she burned dinner.  During this phase, the victim's 
ability to placate the abuser decreases over time, and the tension 
increases.  Sometimes, the tension increases to such an intolerable 
level that a victim may actually provoke an attack in order to seek 
release from the tension.   
 
The second phase is termed the acute-battering phase.  This phase 
involves more serious episodes of domestic violence, and may 
include assault with a weapon or even homicide.  Usually, batterers 
in this phase can be described as brutal or out-of-control.  Often, a 
domestic violence victim will not seek help during an acute-battering 
incident, but will do so several days later.   
 
In the third phase, the tension and the violence dissipate.  The 
batterer may be extremely contrite and loving.  He may also beg for 
forgiveness.  Even if a batterer is not contrite or loving, a period of 
relative calm typically occurs. 
 
Although Dr. Walker has been recognized as a pioneer in the field of 
domestic violence, it has been noted that the cycle of violence is not 
present in all relationships involving domestic violence.10  Alternative 
theories concerning domestic violence include the theories of "power 
and control" and the "continuum of violence."  The "power and 
control" theory is based upon the different methods -- physical, 
psychological, emotional and financial -- that an abuser uses to 
control the victim.  The "continuum of violence" theory "describes 
intimate partner violence that is constant and is expressed as verbal 
abuse to low level violence through serious assaults or possibly 
homicide, throughout the course of a relationship."11 
 

                                            
9 Lenore E. Walker, Terrifying Love (1989).  The remainder of this section is based upon 
the source cited in this footnote. 
 
10 Jennifer Gentile Long and Dawn Doran Wilsey, Understanding Battered Women 
Syndrome and Its Application to the Duress Defense, 40-APR Prosecutor 36, 37 (2006). 
 
11 Id. 
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The fear of leaving an abusive relationship is well-founded, and it 
may actually be safer for a victim to remain in an abusive 
relationship. 
 
As a practical matter, a victim may also lack necessary economic 
resources that would enable her to establish a separate residence.21  
Specifically, a lack of decent, affordable housing presents a 
significant obstacle for a domestic violence victim.  Additionally, a 
victim may not have a job or necessary job skills or training.  The 
limited income provided by public assistance, often Temporary 
Assistance for Needy Families (TANF), is usually not sufficient for a 
victim to obtain and maintain an independent residence from an 
abuser. 
 
A victim's state of mind or attitude may present another obstacle to 
leaving an abusive relationship. It is common for a domestic violence 
victim to suffer from low self-esteem caused by psychological abuse.  
The low self-esteem, in turn, prevents the victim from believing that 
she can establish a life separate from the abuser.  Additionally, a 
domestic violence victim may have developed substance abuse 
problems as a means of self-medication which may impair her ability 
to separate from her abuser.  A victim may also experience fear of 
the changes that will arise if she separates from her abuser. 
 
Another reason a victim may not leave is associated with the nature 
of an abusive relationship.  Often, an abuser will be extremely 
contrite after an abusive episode, and will promise that the violence 
will never happen again.  After hearing the promises, the victim 
believes or hopes that the abuse will end.  Additionally, a victim often 
genuinely loves the abuser, not the abuse, and is reluctant to leave 
for this reason. 
 
Frequently, an abuser will deny or minimize the acts of abuse, or 
blame a victim for the abuse.  Over time, a victim may accept the 
minimization, denial, or blame, and may find it difficult to contradict 
the abuser by either confronting the abuser or leaving the 
relationship. 
 
A common abusive tactic is to isolate a victim from family members, 
friends, or other community members.  The isolation associated with 
abusive relationships, in turn, prevents a victim from obtaining 
assistance, including emotional support, necessary to leave the 
relationship. 
 

                                            
21 West Virginia Coalition Against Domestic Violence, For a Safer State of Family (rev. 
ed. 2004).  The remainder of this section is based upon the source cited in this footnote. 



Chapter 1 

 1-11 
 

Social or cultural factors can present significant obstacles to the 
termination of an abusive relationship.  The power, influence, or 
wealth of an abuser often prevents a victim from leaving an abuser.  
For example, abusers who are police officers, lawyers, doctors, or 
other influential community members may be given undue respect, 
or the benefit of the doubt, when accused of domestic violence.  In 
these situations, the victim may simply appear less credible than the 
abuser who is a well-respected community member. 
 
A victim may often remain in an abusive relationship because of a 
sincere desire to maintain the family unit.  Women, especially, have 
traditionally been expected to preserve the family and may genuinely 
want to do so, despite the abuse.  A victim may also remain out of a 
fear of losing custody of the children.  Without the assurance of 
adequate legal resources to obtain custody, a victim may stay in an 
abusive relationship so that she will not lose custody of the children 
and so that she can protect them from the abuser. 
 
Religious beliefs and traditional values may inhibit a victim from 
leaving as well.  Often, a victim may believe that her religion requires 
her to stay in the relationship.  
  
A domestic violence victim may be fearful of obtaining assistance 
from the legal system because of a prior criminal record or pending 
criminal charges.  It is not uncommon for some domestic violence 
victims to have criminal records associated with minor property 
crimes, such as bounced checks or shoplifting.  A victim may believe 
that a prior conviction will be used against her in a protective order 
proceeding.  A victim may also be fearful that an abuser will bring 
outstanding criminal charges to the attention of the authorities which 
will result in her incarceration. 
 
Ineffective societal responses and resources also discourage 
domestic violence victims from terminating relationships.  A victim 
may have attempted, but not received adequate assistance from law 
enforcement or the courts.  A shortage of legal counsel presents 
another obstacle.  A lawyer can assist a victim through various legal 
processes such as protective order or custody proceedings, but too 
often lawyers are not affordable or available to domestic violence 
victims.  Another common obstacle is the lack of available shelter 
space. 
 
When addressing domestic violence, courts should recognize the 
obstacles a victim faces when attempting to leave an abusive 
relationship.  Care should be taken to avoid blaming a victim for the 
violence, and because she has not terminated the relationship.  
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M. WV Judicial Guide to Child Safety in Custody Cases 
 
Although this benchbook focuses on domestic violence protective 
order proceedings, issues of domestic violence affect the safety of 
children and play a significant role in cases that involve the 
establishment of parenting plans or child custody.  For that reason, 
the "WV Judicial Guide to Child Safety in Custody Cases" has been 
included in this benchbook as Appendix B and applicable references 
to it have been noted in the margins.  It includes citations to 
applicable West Virginia statutes and rules.  This guide was adapted 
from "A Judicial Guide to Child Safety" (© 2008 National Council of 
Juvenile and Family Court Judges).  The guide is a series of 15 
bench cards that address substantive topics, such as the effect of 
domestic violence on children, and also procedural topics, such as 
temporary and emergency orders.  It is designed to assist judges 
with assessing whether a child is at risk, reviewing evidence, 
evaluating safety risks, making findings that prioritize safety 
concerns, and preparing orders that provide for family safety. 
 
N. Lethality Assessment 
 
Since future safety for domestic violence victims is a goal of court 
proceedings, judicial officers should be alert to the following signs 
that are useful to predict whether a perpetrator will commit more 
severe, even lethal, domestic violence.45  Most significantly, it is 
likely that domestic violence will increase in frequency and severity 
when a victim attempts to terminate a relationship.  Secondly, the 
risk for increasingly severe domestic violence is associated with an 
abuser's homicidal and/or suicidal threats, attempts, or ideations. 
 
Not surprisingly, an escalation in severity and frequency of domestic 
violence incidents is another significant sign of increased risk.  
Additionally, the possession or recent purchase of weapons, as well 
as expressed threats of using weapons, indicates that the domestic 
violence will escalate.  Further, a history of criminal activity, as well 
as a history of protective orders, is associated with increasingly 
severe domestic violence. 
 
The mental state of the perpetrator also provides a basis to predict 
future severity of domestic violence.  A history of psychiatric 
disorders, acute depression, or the need for medication are risk 
factors.  A perpetrator who is obsessed with the victim provides 

                                            
45 Judicial Subcommittee of the American Bar Association's Commission on Domestic 
Violence, Judicial Checklist (2008).  The remainder of this section is based upon the 
source cited in this footnote. 
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A protective order proceeding has the added advantage of a lower 
burden of proof.  Often, there are no witnesses to domestic violence 
other than the abuser and the victim, and the evidence may not meet 
the criminal standard of proof of beyond a reasonable doubt. 
 
Although protective order proceedings provide a legal remedy for 
domestic violence victims, some professionals involved in the 
proceedings may question their efficacy.48  In a study examining 
victims' strategies to combat domestic violence, the results indicated 
that 30% of the victims who obtained an initial ex parte protective 
order did not appear at the final hearing.49  Examining the reasons 
for this occurrence, it was noted that law enforcement failed to serve 
a petition in 50% of the cases, which in turn either delayed or 
prevented the entry of a final protective order.  Also, petitioners did 
not attend a final hearing because of conflicts with employment or 
lack of childcare.  A lack of legal representation was an additional 
reason that victims did not complete the process.  Certainly, these 
institutional barriers must be addressed to increase the effectiveness 
of protective orders. 
 
The study also indicated that the ex parte orders, in some cases, 
were sufficient to meet the victims' needs.  Specifically, victims noted 
that the ex parte order stopped the violence, allowed the victim to 
separate, or induced the abuser to seek counseling.  Based upon 
these interviews, it was concluded that the failure to obtain a final 
protective order does not indicate "that the advocate has failed or the 
woman has been passive in the face of abuse."50  Rather, protective 
orders, including ex parte orders, provide an effective legal remedy 
that can be tailored to meet the needs of domestic violence victims. 
 

                                            
48 Jane C. Murphy, Symposium, Confronting Domestic Violence and Achieving Gender 
Equality:  Evaluating Battered Women & Feminist Lawmaking by Elizabeth Schneider, 11 
Am. U. J. Gender Soc. Pol'y & L. 499 (2003).  The remainder of this section is based 
upon the source cited in this footnote. 
 
49 This study conducted by Jane Murphy examined responses from 406 women who 
obtained assistance for domestic violence in Baltimore, Maryland.  In Maryland, 
protective order proceedings are similar to West Virginia protective order proceedings in 
that a victim initially appears ex parte, or without the opposing party present, before a 
judicial officer and may obtain a temporary protective order.  Subsequently, both parties 
have the right to appear before a judicial officer to present their respective sides. 
 
50 Id. 
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counsel.  Fifth, a judge should make a clear and complete record 
and should elicit specific details concerning the allegations.  Most 
importantly, a judicial officer should maintain a courtroom that is free 
of intimidation and that promotes "zero tolerance" of domestic 
violence. 

 
Q. Effects of Domestic Violence on Judicial Officers and Other 

Court Personnel 
 
Judges and other court personnel may well experience negative 
effects after exposure to traumatic cases, including domestic 
violence cases.56  Judges may experience burnout that includes 
withdrawal, cynicism, emotional and physical exhaustion, and 
psychological symptoms such as irritability, anxiety, sadness, sleep 
difficulties, and tension headaches. 
 
In addition to burnout, judges and court personnel may experience 
secondary or vicarious trauma.  Secondary or vicarious trauma 
involves the effects of second-hand exposure to traumatic incidents 
and can be both short-term and long-term.  Short-term secondary 
trauma may involve anger, sadness, anxiety, and sleep 
disturbances.  Long-term secondary trauma may involve cynicism, 
alcohol abuse, and even an inability to maintain intimate 
relationships. 
 
For these reasons, judicial officers and other court personnel should 
be aware of the risk of burnout and secondary trauma when they 
handle cases involving domestic violence.  Additionally, they should 
incorporate stress management techniques into their lives that 
include adequate nutrition, regular physical activity, rest and 
relaxation, social support, and a balance of personal and 
professional obligations. 
 
 

                                            
56 Linda Baker, Ph.D. and Hon. Deloris J. Nibert, Domestic Violence:  Vicarious Trauma 
and Judges, Address at the Family Court Judicial Education Conference (Oct. 1, 2003).  
The remainder of this section is based upon the source cited in this footnote. 
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or household member" class as long as one party has a "kinship" 
relationship [under subsection (7)(A)-(P)] with someone who has or 
had a "partner" relationship [under subsections (1)-(6)] with the other 
party.   
 
The following Chart A is a graphic summary of the three categories 
of this "family and household member" definition. 






























































































































