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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA
IN RE: RALEIGH HEART CLINIC LITIGATION CIVIL ACTION NO. 18-C-5000
THIS DOCUMENT APPLIES TO:
D.B. v. Raleigh Heart Clinic, Inc., et al. Civil Action No. 17-C-651 RAL
R.T. v. Raleigh Heart Clinic, Inc., et al. Civil Action No. 17-C-753-RAL

AGREED ORDER DENYING DEFENDANTS, RALEIGH HEART CLINIC, INC. AND
THAIR BARGHOUTHI, M.D.’S MOTIONS TO DISMISS PLAINTIFFS' COMPLAINTS

On October 15, 2018, came the Plaintiffs, D.B. and R.T., and the Defendants, Raleigh
Heart Clinic, Inc. and Thair Barghouthi, M.D., by their respective counsel, for a hearing on
Defendants’ previously filed Motions to Dismiss (Transaction IDs 62116814 (D.B.) and
62122080 (R.T.)). Cardinal Health 414, LLC also appeared at the hearing by counsel. After
consideration of Defendants’ Motions to Dismiss Plaintiffs’ Complaints in the above styled
cases, the Plaintiffs’ response in opposition, and Defendants’ reply to Plaintiff’s response, and
after hearing oral argument from the parties, and conferring with one another to insure
uniformity of their decision, as contemplated by Rule 26.07(a) of the West Virginia Trial Court
Rules, the Presiding Judges unanimously DENY Defendants’ Motions to Dismiss Plaintiffs’
Complaints in the above-styled cases. In support of this ruling, the Court makes the following
findings of fact and conclusions of law:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. Plaintiffs filed individual Complaints against Defendants, Raleigh Heart Clinic,
Inc. and Thair Barghouthi, M.D., in which they alleged that they contracted Hepatitis C from the
Raleigh Heart Clinic following nuclear stress tests performed at the facility. See generally

Complaints (Transaction IDs 62138847 (D.B.) & 62140510 (R.T.)).



2. In response to Plaintiffs’ Complaints, pursuant to Rule 12(b)(6) of the West
Virginia Rules of Civil Procedure, Defendants, Raleigh Heart Clinic and Dr. Barghouthi filed
Motions to Dismiss (Transaction 1Ds 62116814 (D.B.) and 62122080 (R.T.)). In their Motions
to Dismiss, Defendants alleged that one patient (D.B.) never underwent a stress test at the
Raleigh Heart Clinic, and the other patient (R.T.) admitted to having Hepatitis C before
undergoing a stress test at Raleigh Heart Clinic. Attached to Defendants’ Motions were
Affidavits from Dr. Barghouthi, and, in the case of R.T., medical records supporting Defendants’
position.

3. When making a motion pursuant to West Virginia Rule of Civil Procedure
12(b)(6) for failure to state a claim upon which relief can be granted, “if matters outside the
pleading are presented to and not excluded by the Court, the motion shall be treated as one for
summary judgment and disposed of as provided in Rule 56[.]”

4. Because Defendants have attached documents to their Motions outside of the
Complaint, this Court FINDS that Defendants’ Motions to Dismiss shall be treated as Motions
for Summary Judgment under Rule 56(c) of the West Virginia Rules of Civil Procedure.

S, During the hearing Plaintiffs’ counsel argued that Plaintiffs have not had the
opportunity to gather their medical records from other healthcare providers in this matter, and,
therefore, have not had an opportunity to determine whether Dr. Barghouthi may have treated
and exposed the Plaintiffs to Hepatitis at another facility.

6. When considering a Motion under Rule 56 of the West Virginia Rules of Civil
Procedure, a court may refuse the motion for judgment and allow discovery to be taken if the
party opposing the motion does not have facts essential to justify the opposing party’s opposition

to the motion. W. Va. R. Civ. P. 56(f).



7. Given the liberality of Rule 56(f) of the West Virginia Rules of Civil Procedure,

this Court FINDS that the Plaintiffs should have the opportunity to gather the medical records

and conduct the discovery necessary to fully respond to Defendants’ Motions.

8. For these reasons, the Court hereby ORDERS that Defendants’ Motions to
Dismiss are hereby DENIED. Nothing in this Order prohibits or limits the Defendants from

refiling their Motions as summary judgment motions at the conclusion of the discovery. The

exceptions and objections of the Defendants are noted and preserved for the record.

It is so ORDERED.

ENTER: December 19, 2018.

Prepared by:

/s/ Amy Rothman Malone

Don R. Sensabaugh, Jr. (WVSB #3336)
dsensabaugh@flahertylegal.com

Amy Rothman Malone (WVSB #10266)
amalone@flahertylegal.com

Shereen S. Compton (WVSB #12282)
scompton@flahertylegal.com
FLAHERTY SENSABAUGH BONASSO PLLC
200 Capitol Street

P. O. Box 3843

Charleston, WV 25338-3843

(304) 345-0200

(304) 345-0260 — facsimile

Approved by:

/s/ Amanda J. Taylor
Stephen P. New, Esq.
Amanda J. Taylor, Esq.
Stephen P. New L.C.

P.O. Box 5516
Beckley, WV 25801
Counsel for Plaintiffs

[s/ Jay M . Hoke
Lead Presiding Judge
Raleigh Heart Clinic Litigation
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/sl Marc E. Williams
Marc E. Williams, Esq.
Christopher D. Smith, Esq.
Nelson Mullins Riley & Scarborough, LLP
949 Third Avenue, Suite 200
Huntington, WV 25701

-and-

Cheryl A. Falvey, Esq.

Crowell & Moring, LLP

1001 Pennsylvania Ave., NW

Washington, DC 20004

Counsel for Defendant, Cardinal Health 414, LLC



