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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

 

IN RE: RALEIGH HEART CLINIC LITIGATION, CIVIL ACTION NO. 18-C-5000 

_________________________________________________________________________ 

 

THIS DOCUMENT APPLIES TO ALL CASES 

_________________________________________________________________________ 
 

AGREED MEDICAL RECORDS PRODUCTION PROTOCOL 
 

 In accordance with Rule 29 of the West Virginia Rules of Civil Procedure, the 

undersigned parties, by and through their counsel, hereby stipulate and agree to the following 

terms and conditions governing production of medical records (hereinafter, the “Protocol”) in 

the above-referenced mass litigation. Based on the foregoing, IT IS HEREBY ORDERED: 

Definitions 

Plaintiff’s Individual Counsel means the law firm and attorney assigned to each individual 

plaintiff’s case (The Segal Law Firm, Berthold Law Firm, Preston and Salango, and The Law 

Offices of Stephen P. New).  

Defendant’s Counsel means an attorney or law firm who used the authorization to request 

medical records on behalf of their client (defendant). 

Support Staff  Member means a secretary, paralegal, administrative assistant, receptionist, legal 

assistant, etc.  Associate attorneys are specifically excluded from the definition of Support Staff 

Member.  

Agent of the Defendant’s Counsel means a third-party vendor, including medical records 

collection, e-discovery, or database vendors, providing services to the Defendant’s Counsel at 

Defendant’s Counsel’s request. 
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Protocol 

All Plaintiffs will produce mutually agreed-upon HIPAA authorizations to all Defendants 

who request the same.  Furthermore, each Plaintiff’s Individual Counsel will produce, through 

the Information Sheets for each individual Plaintiff, all known names of healthcare professionals 

and/or entities who have provided care and/or treatment to each individual Plaintiff within the 

past fifteen (15) years.  Defendant(s) may request all records from these identified medical 

providers and any other healthcare providers identified in medical records or Plaintiffs’ 

discovery responses and productions using the aforementioned authorizations.  Once 

Defendant(s) receive any medical record(s), support staff members or agents of the Defendant’s 

Counsel will Bates-stamp the record(s), mark “CONFIDENTIAL,” and forward to each 

Plaintiff’s Individual Counsel’s office, via e-mail or U.S. Mail in secured electronic format 

weekly. At no time may any person(s) other than Support Staff Members and agents of the 

Defendant’s Counsel review the records prior to receiving written consent of the respective 

Individual Plaintiff’s Counsel, as detailed below.  Further, Support Staff Members or agents of 

the Defendant’s Counsel’s review of the record(s) shall be solely for the purpose of processing 

records for databases, Bates-stamping the record(s), marking the records “CONFIDENTIAL,” 

and preparing the records for production to the Plaintiffs’ Counsel.  

Plaintiff’s Individual Counsel shall have ten (10) business days from the date of the          

electronic (e-mail) transfer of the records or fifteen (15) business days from the date of mailed 

transfer of the records to identify any documents by Bates-stamped record(s) which Plaintiff’s 

Individual Counsel has a good faith belief contains information that is highly sensitive, non-

relevant and/or non-discoverable and inform Defendant’s Counsel. Upon request of Defendant’s 

Counsel, Plaintiff’s Individual Counsel will subsequently submit those identified record(s) to the 
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MLP, along with a Protective Order, for review in camera before Defendant’s Counsel are 

permitted to review the flagged record(s). Nothing contained herein shall prohibit Defendant’s 

Counsel from reviewing any other non-flagged materials contained in the record(s). Further, 

Plaintiff’s Individual Counsel will inform the Defendant’s Counsel within ten (10) business days 

from the date of electronic transfer (e-mail) of the records or fifteen (15) business days from the 

date of mailed transfer of the records of their intent to invoke the protection of the above outlined 

procedure, or they waive their right to do so.    

All costs for medical records collection will be shared evenly between the Defendants in 

the cases.  For all cases naming Raleigh Heart Clinic, Inc., Dr. Barghouthi, and Cardinal Health 

414, LLC costs shall be shared one-half by Raleigh Heart Clinic, Inc. and Dr. Barghouthi and 

one-half by Cardinal Health 414, LLC.  If a party is dismissed from a civil action or reaches a 

settlement of the claims, the dismissed or settled party shall not share in the costs of medical 

records collection for any records requested after the date of settlement or dismissal, and the 

remaining parties shall continue to share costs proportionally based upon the number of parties 

remaining in the civil action. 

If any of Plaintiffs’ Individual Counsel intends to collect any Plaintiff’s medical records 

for production to the Defendants, the following procedure will apply: 

A. Plaintiffs’ Individual Counsel must advise Defendant’s Counsel in writing of their 

intention to produce that Plaintiff’s records in lieu of providing authorizations to 

Defendant’s Counsel as described in this Protocol; 

B. Within 14 days of providing written notification as provided in subsection (A) above, 

Plaintiffs’ Individual Counsel  shall provide to Defendant’s Counsel; 
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1. Copies of the Plaintiff’s medical records, Bates-stamped in such a way as to 

identify the Plaintiff and each enumerated page of the records; and 

2. Names of all healthcare professionals and/or entities that have provided care 

and/or treatment to that Plaintiff within the last 15 years. 

C. For each Plaintiff whose records are produced to Defendants by Plaintiffs’ Individual 

Counsel, Plaintiffs’ Individual Counsel will provide Defendants’ Counsel a signed 

certification, pursuant to Rule 11 of the Rules of Civil Procedure, that verifies: 

1. That no records of the Plaintiff have been withheld from production, except as 

described below in subsection (2);  

2. That to the extent that any records of the Plaintiff have been withheld from 

production, an appropriate privilege log is attached which identifies the Bates 

numbers of the records withheld, along with a description of the document 

withheld, and an explanation of the reason the record is being withheld; and 

3. That the Plaintiff’s entire file was requested from each of that Plaintiff’s 

healthcare providers identified pursuant to subsection (B)(2) above. 

Inadvertent failure to comply with the technical aspects or timelines of this Protocol shall 

not be grounds to seek cost-shifting unless the party seeking cost-shifting can show that the 

violative party acted in bad faith in the failure to comply with the technical aspects or timelines 

of this Protocol. 

 

It is so ORDERED. 

ENTER:  December 3, 2018    /s/ Jay M. Hoke 

Lead Presiding Judge  

Raleigh Heart Clinic Litigation 
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Jointly Submitted by: 

 

/s/ Scott S. Segal, Esq.  ____________ 

Scott S. Segal, Esq.  

The Segal Law Firm  

810 Kanawha Blvd., East  

Charleston, WV  25301  

scott.segal@segal-law.com 

 

/s/ Don R. Sensabaugh, Jr., Esq.   

Don R. Sensabaugh, Jr., Esq. (WV Bar #3336) 

Amy R. Malone, Esq. (WV Bar #10266) 

Shereen S. Compton, Esq. (WV Bar #12282) 

Flaherty Sensabaugh Bonasso, PLLC 

200 Capitol Street 

P.O. Box 3843 

Charleston, WV 25338 

Telephone:  (304) 345-0200 

Fax:  (304) 345-0260 

Email:  dsensabaugh@flahertylegal.com; 

amalone@flahertylegal.com; 

scompton@flahertylegal.com  

 

/s/ Matthew C. Berthold, Esq.  ______ 

Matthew C. Berthold, Esq. (WV Bar #12213) 

Robert V. Berthold, Jr., Esq. (WV Bar #326) 

Berthold Law Firm PLLC 

208 Capitol Street, Suite 200 

P.O. Box 3508 

Charleston, WV 25301 

Telephone:  (304) 345-5700 

Fax:  (304) 345-5703 

Email:  mcb@bertholdlaw.com; 

rvb@bertholdlaw.com  

 

/s/ Marvin W. Masters, Esq.  _____ 

Marvin W. Masters, Esq. (WV Bar #2359) 

Richard A. Monahan, Esq. (WV Bar #6589) 

The Masters Law Firm LC 

181 Summers Street 

Charleston, WV 25301 

Telephone:  (304) 342-3106 

Fax:  (304) 342-3189 

Email:  mwm@themasterslawfirm.com; 

ram@themasterslawfirm.com  

 

/s/ Marc E. Williams, Esq.   

Marc E. Williams, Esq. (WV Bar #4062) 

Christopher D. Smith, Esq. (WV Bar #13050) 

Nelson Mullins Riley & Scarborough, LLP 

949 Third Avenue, Suite 200 

Huntington, WV  25701 

Telephone:  (304) 526-3500 

Fax:  (304) 526-3541 

Email:  marc.williams@nelsonmullins.com; 

chris.smith@nelsonmullins.com  

 

/s/ Cheryl A. Falvey, Esq.   

Cheryl A. Falvey, Esq. 

Crowell & Moring, LLP 

1001 Pennsylvania Ave., NW 

Washington, DC 20001 

Telephone:  (202) 624-2675 

Fax:  (202) 628-5116 

Email:  cfalvey@crowell.com  

 

/s/ Kathy A. Brown, Esq.   

Kathy A. Brown, Esq. (WV Bar #8878) 

Kathy Brown Law PLLC 

P.O. Box 631 

Charleston, WV 25332 

Telephone:  (304) 720-2351 

Fax:  (304) 720-2352 

Email:  kathy@kathybrownlaw.com  

 

/s/ Rebecca L. Donnellan-Pomeroy, Esq. 

Rebecca L. Donnellan-Pomeroy, Esq. (WV Bar 

#8800) 

Bailey & Glasser LLP 

209 Capitol St. 

Charleston, WV 25301 

Telephone:  (304) 345-6555 

Fax:  (304) 342-1110 

Email:  bpomeroy@baileyglasser.com  
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/s/ Kevin Burgess, Esq.  ______ 

Kevin Burgess, Esq. (WV Bar #547) 

Hamilton, Burgess, Young & Pollard, PLLC 

5493 Maple Lane 

P.O. Box 959 

Fayetteville, WV 25840 

Telephone:  (304) 574-2727 

Fax:  (304) 574-3709 

Email:  cfrost@hamiltonburgess.com 

 

/s/ Benjamin C. Salangol, Esq.   

Benjamin C. Salango, Esq. (WV Bar #7790) 

Preston & Salango, PLLC 

P.O. Box 3084 

Charleston, WV 25331 

Telephone:  (304) 342-0512 

Fax:  (304) 342-0513 

Email:  bsalango@wvlawyer.com 

 

/s/ Gregory W. Sproles, Esq.  _____ 

Gregory W. Sproles, Esq. (WV Bar #3540) 

Gregory W. Sproles, PLLC 

509 Church Street 

Summersville, WV 26651-1409 

Telephone:  (304) 872-2271 

Fax:  (304) 872-5713 

Email:  gsproles@wvdsl.net 

/s/ Anthony J. Sparacino, Esq.   

Anthony J. Sparacino, Esq. (WV Bar #3525) 

Sparacino Law Offices 

254 E. Beckley Bypass 

Beckley, WV 25801 

Telephone:  (304) 255-5842 

Fax:  (304) 255-5845 

Email:  barrister1@earthlink.net 

 

/s/ Stephen P. New, Esq.  _____ 

Stephen P. New, Esq. (WV Bar #7756) 

Amanda J. Taylor, Esq. (WV Bar #11635) 

Stephen P. New L.C. 

P.O. Box 5516 

Beckley, WV 25801 

Telephone:  (304) 250-6017 

Fax:  (304) 250-6012 

Email:  steve@newlawoffice.com; 

mandy@newlawofice.com 
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